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THE NORMALITY OF KNICK: A RESPONSE TO STERK AND 
POLLACK 

Ilya Somin* 

INTRODUCTION 
The Supreme Court’s decision in Knick v. Township of Scott,1 has 

been criticized for supposedly wreaking havoc on the normal system for 
adjudicating takings claims, and for seriously violating norms of stare 
decisis.2  Stewart Sterk and Michael Pollack’s insightful recent article is 
a valuable contribution to this type of critique of Knick.3 They extend 
Justice Elena Kagan’s claim in her Knick dissent that the ruling “sends a 
flood of complex state-law issues to federal courts. It makes federal 
courts a principal player in local and state land-use disputes.”4 Sterk and 
Pollack argue that a wide range of takings-related issues will now find 
their way to federal court, thereby creating a variety of problems.5 They 
also endorse claims that Knick improperly overruled precedent.6 

But ultimately, their arguments serve to underscore Knick’s normality, 
and the aberrational nature of Williamson County Regional Planning 
Commission v. Hamilton Bank, the 1985 precedent Knick overturned.7 If 
Sterk and Pollack’s critique of Knick is sound, it would justify barring 
access to federal court for all sorts of other constitutional claims against 
state and local governments. These, too, often encompass a wide range 
of government policies and state and local laws and regulations. If federal 
courts are to do the job of enforcing federal constitutional rights against 
violations by state and local governments, they must be prepared to do so 
in any situations where those violations might arise. If it is common for 
violations to occur in “local and state land-use disputes,” then federal 
courts must indeed become “principal players” in that domain.8 Such 
involvement would be a feature, not a bug.  
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 1. Knick v. Township of Scott, 139 S. Ct. 2162, 2163 (2019). 
 2. Both criticisms were first advanced in id. at 2180–90 (Kagan, J., dissenting). I 
previously critiqued such arguments in Ilya Somin, Knick v. Township of Scott: Ending a “Catch 
22” that Barred Takings Cases from Federal Court, 2018–19 CATO SUPREME COURT REV. 153, 
153–54 (2019), and Ilya Somin & Shelley Ross Saxer, Overturning a Catch 22 in the Knick of 
Time: Knick v. Township of Scott and the Doctrine of Precedent, 47 FORDHAM URB. L. J. 545, 
546 (2020).  
 3. Stewart E. Sterk & Michael C. Pollack, A Knock on Knick’s Revival of Federal Takings 
Litigation, 72 FLA. L. REV. 419, 419 (2020). 
 4. Knick, 139 S. Ct. at 2188–89 (Kagan, J., dissenting). 
 5. Sterk & Pollack, supra note 3, at 437–41, 444–48. 
 6. Id. at 428–29. 
 7. Williamson Cnty. Reg’l Comm’n v. Hamilton Bank, 473 U.S. 172, 172–74 (1985). 
 8. Knick, 139 S. Ct. at 2188–89 (Kagan, J., dissenting). 
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I.  THE RESULT IN KNICK IS A NORMAL FEATURE OF FEDERAL COURT 
JUDICIAL REVIEW OF CONSTITUTIONAL CLAIMS 

The Knick decision overruled what Chief Justice John Roberts’ 
majority opinion rightly described as a “Catch-22” that kept most 
regulatory takings claims against state and local governments out of 
federal court.9  

Under Williamson County, a plaintiff who claims the government has 
taken his or her property and therefore owes “just compensation” under 
the Takings Clause of the Fifth Amendment,10 could not file a case in 
federal court without first securing a “final decision” from the relevant 
state regulatory agency and “exhaust[ing]” all possible remedies in state 
court.11 This second requirement was overruled in Knick.12 Until then, 
property owners could not bring takings claims in federal court without 
first exhausting all possible avenues of litigation in state court. This is at 
odds with the standard principle that federal constitutional claims can be 
brought in federal court. Indeed, enforcing federal constitutional rights 
against state and local governments is one of the basic functions of federal 
courts.13 Indeed, one of the main reasons why the drafters of the 
Fourteenth Amendment sought to make the Bill of Rights—including the 
Takings Clause—applicable against state governments was to ensure a 
federal remedy for violations of rights by state and local officials, 
including southern state governments, that were (rightly) seen as likely 
to threaten the property rights of African-Americans and white Unionists 
who had opposed secession during the Civil War.14 

Even when both Williamson County requirements were met, it was 
still often impossible to bring a claim in federal court because procedural 
rules preclude federal courts from reviewing final decisions in cases that 
were initially brought in state court.15 In San Remo Hotel v. City of San 
Francisco, the Court decided that a final decision in a takings case from 
a state court prevents relitigation of the same issue in federal court.16  As 
a result, as Chief Justice Roberts explained in his opinion for the Court in 
Knick, “[t]he takings plaintiff thus finds himself in a Catch-22: He cannot 
go to federal court without going to state court first; but if he goes to state 

 
 9. Id. at 2167–68. 
 10. U.S. CONST. amend. V.  
 11. Williamson Cnty., 473 U.S. at 186–97. 
 12.  Knick, 139 S. Ct. at 2173, 2177. 
 13. For a more detailed discussion of this principle, as it applies to the issues at stake in 
Knick, see Somin, supra note 2, at 160–62. 
 14. Id. at 161–62. 
 15. Knick, 139 S. Ct. at 2167. 
 16. San Remo Hotel v. City of S.F., 545 U.S. 323, 324 (2005). 
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court and loses, his claim will be barred in federal court. The federal claim 
dies aborning.”17 

This system reached even greater heights of absurdity in cases where 
state and local governments defending against takings claims exercised 
their right to “remove” the case to federal court on the grounds that it 
raised a federal question. They then successfully moved to get the case 
dismissed because the plaintiff had not first “exhausted” state court 
remedies, as required by Williamson County; that failure, of course, was 
caused by the defendants’ own actions in having the case removed.18  

For these reasons, Knick’s reversal of Williamson County simply 
allowed takings claims to be litigated in federal court on the same basis 
as other claims that state and local governments have violated 
constitutional rights. Federal courts may or may not rule in favor of the 
plaintiffs on the merits. They may or may not do a better job of addressing 
these issues than state courts.19 But takings claimants should at least have 
the option of filing their claims there. 

Sterk and Pollack contend that the situation in Knick is similar to other 
cases where the Supreme Court has ruled that various constitutional and 
statutory rights claims previously litigated in state court proceedings 
cannot be relitigated in federal court.20 Most of the examples they give 
are ones where the claimant voluntarily chose to litigate in a state court 
proceeding even though he or she could have gone to federal court 
instead.21 Such situations are obviously different from Williamson 
County, where the plaintiff was categorically precluded from initially 
filing the claim in a federal court.  

Allen v. McCurry, a Fourth Amendment case where the Supreme 
Court ruled that a criminal defendant could not relitigate an issue 
considered by a state court during his criminal trial, is a better case for 
Sterk and Pollack’s position.22 There, the defendant had no opportunity 

 
 17. Knick, 139 S. Ct. at 2167. 
 18. See, e.g., Warner v. City of Marathon, 718 F. App’x 834, 840 (11th Cir. 2017) (removed 
takings claim dismissed under Williamson County); Reahard v. Lee Cnty., 30 F.3d 1412, 1413 
(11th Cir. 1994) (same). The Supreme Court ruled that such shenanigans were permissible, despite 
the fact that the removed claim would not be “ripe” under Williamson County. See City of Chicago 
v. Int’l Coll. of Surgeons, 522 U.S. 156, 156 (1997). 
 19. For my critique of arguments that state courts should handle takings claims because 
they have superior expertise, see Somin, supra note 2, at 164–67; cf. Ilya Somin, Federalism and 
Property Rights, 2011 U. CHI. LEGAL F. 53, 80–84 (criticizing such arguments as applied to 
constitutional property rights cases more generally). 
 20. Sterk & Pollack, supra note 3, at 435–37. 
 21. See Migra v. Warren City Sch. Dist., 465 U.S. 75, 75 (1984) (plaintiff filed case in state 
court where First Amendment claims could have been raised); Matsushita Elec. v. Epstein, 516 
U.S. 367, 367 (1996) (plaintiff had filed class action case in state court over issues arising from 
the events in question). 
 22. Allen v. McCurry, 449 U.S. 90, 90 (1980). See Sterk & Pollack, supra note 3, at 434–
35, for their discussion of this case. 
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to first seek out a federal forum because the Fourth Amendment issue 
initially arose in the context of a case brought against him in state court.23  

Allen strikes me as a dubious decision. As Justice Harry Blackmun 
pointed out in a dissenting opinion, the majority’s reasoning collapses the 
distinction between an effort to exclude evidence at trial and an action for 
damages under section 1983 of the Civil Rights Act of 1871; it also 
ignores “the pressures upon a criminal defendant that make a free choice 
of forum illusory.”24 But, flawed as it is, Allen does not categorically bar 
an entire category of constitutional rights claims against states and 
localities from access to federal court, as Williamson County did. Fourth 
Amendment claims against state and local governments are in fact 
brought in federal court on a regular basis through the habeas system, 
even if the limitations on such actions are more severe than is justified.25 

 In Allen itself, the Court did not deny that the defendant could have 
brought an action under the Civil Rights Act had there not been a prior 
state court ruling. By contrast, Williamson County categorically 
prevented the filing of Takings Clause claims against states and localities 
in federal court without first exhausting state court remedies. And the 
“Catch-22” prevented their being filed in federal court even after state 
court exhaustion. 

Like Justice Kagan in her dissenting opinion in Knick,26 Sterk and 
Pollack argue that eliminating the “Catch-22” did not require reversing 
Williamson County, since Congress could enact a statute permitting 
relitigation of takings claims in federal court after exhaustion of state 
remedies.27 But a statutory revision would only partly fix the problems 
created by Williamson County, as there would still be a double standard 
between takings claims and other constitutional rights. As Chief Justice 
Roberts points out in his majority opinion:  
 

[T]akings plaintiffs, unlike plaintiffs bringing any other 
constitutional claim, would still have been forced to 
pursue relief under state law before they could bring suit 
in federal court. Congress could not have lifted that 
unjustified exhaustion requirement because, under 
Williamson County, a property owner had no federal claim 
until a state court denied him compensation.28  

 
 23. Allen, 449 U.S. at 90. 
 24. Id. at 105–06 (Blackmun, J., dissenting). 
 25. I discussed shortcomings of efforts to analogize Williamson County to limitations on 
habeas claims in Somin, supra note 2, at 169–71. 
 26. Knick, 139 S. Ct. at 2189 (Kagan, J., dissenting). 
 27. Sterk & Pollack, supra note 3, at 432–33. 
 28. Knick, 139 S. Ct. at 2179. 
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The same point applies to Sterk and Pollack’s suggestion that the Court 
could have overruled San Remo Hotel instead of Williamson County.29 
The double standard against takings claims would still remain. 

Moreover, if extended to other contexts, Justice Kagan’s andSterk and 
Pollock’s position would justify maintaining any precedents establishing 
judicially created barriers to bringing constitutional rights claims in 
federal court, so long as Congress could potentially reverse them or limit 
their scope.30 

Following Justice Kagan, Sterk and Pollack claim that Knick is based 
on “a novel characterization of the Takings Clause that departs from over 
a century of precedent.”31 In an article coauthored with Professor Shelley 
Ross Saxer, I have previously explained how Justice Kagan misinterprets 
the relevant pre-Williamson County precedent (which is not actually at 
odds with Knick).32 We also describe why Knick’s reversal of Williamson 
County itself was in accordance with both the Court’s current precedent 
on overruling precedent, and alternative approaches to stare decisis 
advocated by leading constitutional theorists, both originalist and living 
constitutionalist.33 

II.  WILL KNICK LEAD TO FEDERAL COURTS HANDLING TOO MANY 
ISSUES? 

In what are perhaps the most original and interesting parts of their 
Article, Sterk and Pollack claim that Knick will “open the doors of the 
federal courthouse to the myriad valuation claims that arise when state 
and local governments institute condemnation proceedings.”34 Here, they 
build upon and expand Justice Kagan’s argument that Knick “sends a 
flood of complex state-law issues to federal courts.”35 

Sterk and Pollack point out that state law often gives state courts 
powers that are legislative, administrative, and regulatory, not purely 
judicial.36 Some state policies—including some land-use policies—
cannot be enacted without judicial approval, and courts can sometimes 
shape the details of those policies.37 Thus, Sterk and Pollack fear that a 

 
 29. Sterk & Pollack, supra note 3, at 433–34. 
 30. This point is adapted from Somin, supra note 2, at 175. 
 31. Sterk & Pollack, supra note 3, at 428. 
 32. Somin & Saxer, supra note 2, at 558–62. 
 33. Id. at 554–58, 571–87. 
 34. Sterk & Pollack, supra note 3, at 437. 
 35. Knick, 139 S. Ct. at 2188–89 (Kagan, J., dissenting); cf. DAVID L. CALLIES, 
REGULATORY TAKINGS AFTER KNICK: TOTAL TAKINGS, THE NUISANCE EXCEPTION, AND 
BACKGROUND PRINCIPLES EXCEPTIONS: PUBLIC TRUST DOCTRINE, CUSTOM, AND STATUTES (2020) 
(arguing that Knick might lead to significant new takings litigation in federal court, but also noting 
important constraints on its reach). 
 36. Sterk & Pollack, supra note 3, at 431–32. 
 37. Id. 
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wide range of state policies might be hailed into federal court before state 
courts have given them their final shape. Alternatively, federal courts 
might treat certain types of state policies differently based solely on how 
much power state law happens to grant to state courts.38 

But, as Sterk and Pollack recognize, this problem is far from unique 
to takings cases or even land-use issues more generally. They note, for 
example, that state courts routinely play “quasi-administrative” and 
“quasi-legislative” roles on such issues as determining eligibility for 
various licenses and government benefits, drawing district boundaries, 
and other matters.39 Yet plaintiffs raising federal constitutional rights 
claims over these matters are not subject to a general Williamson County-
like requirement that they must “exhaust” state court remedies before 
filing a claim in federal court. Where the power to establish state or local 
policy is lodged in a court, it may make sense to require plaintiffs to wait 
to file a case until the state court has finalized the policy in question. By 
contrast, where policy is set elsewhere, the mere possibility that a state 
court might invalidate the policy on federal constitutional grounds should 
not preclude plaintiffs from filing a case in federal court. 

For example, few, if any, commentators contend that the role of state 
courts in drawing legislative boundaries should categorically preclude 
plaintiffs from filing claims in federal court under the Fifteenth 
Amendment or the Voting Rights Act of 1965. Similarly, state courts play 
a role in determining eligibility for licenses and government benefits, 
which does not justify barring constitutional claims from federal court in 
situations where the state licensing system discriminates on the basis of 
race, gender, religion, or some other category prohibited by the federal 
Constitution.  

The policymaking role of state courts might create doctrinal 
complications in some cases. I will not attempt to address them here. But 
I certainly acknowledge that Sterk and Pollack are right to raise the 
possibility. Yet those complications should be dealt with in the same way 
as they are with respect to other constitutional rights claims. They do not 
justify a double standard categorically relegating takings claims to state 
court, while allowing other constitutional claims to be initially filed in 
federal court, despite the fact that many of them also deal with issues 
where state courts sometimes have non-judicial roles. 

Again following Justice Kagan, Sterk and Pollack argue that litigating 
takings claims in federal court would require federal courts to make 
determinations about the substance of relevant state property law.40 For 

 
 38. Id. at 431. 
 39. Id. at 430. 
 40. Id. at 437–40. 
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example, the validity of a takings claim may depend on what rights 
property owners have under state law to begin with.41  

This is true. But the same sorts of issues arise with respect to 
numerous other constitutional rights claims against state governments 
where the resolution of a case depends in part on interpretation of state 
law. Elsewhere, I have explained how this is often true in First 
Amendment cases, Fourth Amendment cases, abortion rights cases, 
various types of antidiscrimination claims, and others.42 Indeed, almost 
any federal court claim challenging the constitutionality of a state or local 
law turns in part on the meaning of the latter—an issue on which state 
courts might potentially have superior expertise.   

If the need to interpret state law does not justify a categorical 
“exhaustion” of the state remedies rule for other constitutional rights 
claims, it cannot justify it for takings claims either. Indeed, no such rule 
is applied even in cases where non-takings constitutional claims require 
federal courts to interpret state land-use law. As Chief Justice William 
Rehnquist pointed out in his 2005 concurring opinion in the San Remo 
case (joined by three other justices), in which he argued for a 
reconsideration of Williamson County, “the Court has not explained why 
we should hand authority over federal takings claims to state courts, 
based simply on their relative familiarity with local land-use decisions 
and proceedings, while allowing plaintiffs to proceed directly to federal 
court in cases involving, for example, challenges to municipal land-use 
regulations based on the First Amendment or the Equal Protection 
Clause.”43  

The same points apply to Sterk and Pollack’s argument that Knick 
would require federal courts to construe various state statutory and 
constitutional provisions that may be relevant to takings claims.44 They 
may well be right. But similar issues arise with respect to a variety of 
constitutional rights claims. To take just one recent example, the Supreme 
Court’s 2020 ruling considering the constitutionality of Montana’s 
“Blaine Amendment” barring state funding of private religious schools 
required considerable analysis of the history and meaning of the relevant 
provision of the Montana Constitution.45 Federal court decisions on 
abortion rights often require detailed analysis of the meaning and 
implications of state abortion restrictions.46 Whether the Court got these 

 
 41. Id. at 438–39. 
 42. See Somin, supra note 2, at 164–66; see also Somin, Federalism and Property Rights, 
supra note 18, at 80–84. 
 43. San Remo Hotel, 545 U.S. at 350–51 (Rehnquist, C.J., concurring) (internal citations 
omitted). 
 44. Sterk & Pollack, supra note 3, at 440–41. 
 45. Espinoza v. Montana Dep’t of Revenue, 140 S. Ct. 2246, 2249 (2020). 
 46. See, e.g., Stenberg v. Carhart, 530 U.S. 914, 914 (2000) (detailed analysis of Nebraska 
statute restricting “partial birth” abortion, with disagreement between majority and dissenting 
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rulings right is debatable. But few would argue that such cases should be 
categorically barred from federal court or subject to a state “exhaustion” 
requirement.  

Sterk and Pollack further argue that Knick would permit plaintiffs to 
file cases in federal court on issues of takings compensation and whether 
a taking is for a “public use,” as required under the Fifth Amendment.47 
Public use cases against state and local governments could already be 
filed in federal court, even before Knick.48 Six federal courts of appeals 
had ruled that the Williamson County “exhaustion” requirement does not 
apply to public use cases.49 For that reason, Knick is unlikely to make 
much difference in this area, if any at all. 

Claims about takings valuation may be a different story. Knick does 
not address this issue. But Sterk and Pollack may be right that its logic 
would permit property owners to challenge potentially inadequate 
compensation offers in eminent domain cases without first going to state 
court. But, if so, the same logic applies as to regulatory takings cases. If 
state courts are systematically undercompensating property owners when 
they exercise the power of eminent domain—as evidence suggests they 
often do—stronger federal judicial review should be welcomed.50  

It is too early to say whether Knick really will result in a “flood” of 
new federal takings cases.51 There is little evidence of such a flood so far. 
In some situations, that may be because federal courts are often no more 
hospitable to takings claims than state courts are, thus reducing the 
incentive to pursue cases in the former.52 On the other hand, there is 

 
justices as to its meaning); Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2292–93 
(2016) (detailed analysis and interpretation of Texas abortion restrictions). 
 47. Sterk & Pollack, supra note 3, at 446–48. 
 48. See, e.g., Carole Media L.L.C. v. N.J. Transit Corp., 550 F.3d 302, 303–04 (3d Cir. 
2008); Goldstein v. Pataki, 516 F.3d 50, 50–51 (2d Cir. 2008); 99 Cents Only Store v. Lancaster 
Redevelopment Agency, 237 F. Supp. 2d 1123, 1123 (C.D. Cal. 2001). 
 49. See Rumber v. D.C., 487 F.3d 941, 941 (D.C. Cir. 2007); Theodorou v. Measel, 53 F. 
App’x 640, 643 (3d Cir. 2002); Montgomery v. Carter Cnty., 226 F.3d 758, 766–67 (6th Cir. 
2000); McKenzie v. City of White Hall, 112 F.3d 313, 316–18 (8th Cir. 1997); Armendariz v. 
Penman, 75 F.3d 1311, 1320–21 & n.5 (9th Cir. 1996) (en banc); Samaad v. City of Dall., 940 
F.2d 925, 936–37 (5th Cir. 1991). For the sole exception to this consensus, see Forseth v. Vill. of 
Sussex, 199 F.3d 363, 370 (7th Cir. 2000). 
 50. On undercompensation, see ILYA SOMIN, THE GRASPING HAND: KELO V. CITY OF NEW 
LONDON AND THE LIMITS OF EMINENT DOMAIN 208–09 (2015) (citing relevant studies); cf. YUN-
CHIEN CHANG, PRIVATE PROPERTY AND TAKINGS COMPENSATION (2013) (extensive analysis and 
review of this issue). 
 51. In a previous article, I offer some tentative reasons for skepticism about such 
predictions. See Somin, supra note 2, at 183–85; see also Dwight Merriam, Rose Mary Knick and 
the Story of Chicken Little, 47 FORDHAM URB. L.J. 639, 641–43 (2020) (offering additional 
reasons for skepticism). 
 52. For a recent defense of that view, see R.S. Radford, Knick and the Elephant in the 
Courtroom: Who Cares Least About Property Rights? 7 TEX. A&M J. PROP. L. 577 (2021). 
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reason to expect that federal courts will be more favorable to takings 
plaintiffs in some situations, even if that is by no means universally true.53 

The relative paucity of new federal takings cases could be in part 
because less than two years have passed since Knick and the pace of 
litigation filings may have been slowed by the awful coronavirus 
pandemic.  

In one very recent case, the US Court of Appeals for the Sixth Circuit,  
allowed a takings claim to proceed in federal court where the owner of a 
home foreclosed for tax delinquency sued to reclaim some $3000 in home 
equity above the value of the unpaid taxes.54 This sort of “home equity 
theft” is a significant issue in several states.55 It was the subject of an 
important recent decision by the Michigan Supreme Court, which 
recently ruled that there was a taking under the state constitution to seize 
the entire equity in a property valued at $24,500, in order to pay of an 
$8.41 tax delinquency.56  

Allowing this kind of case to be litigated in federal court is a notable 
step. Whether federal courts end up giving property owners greater 
protection than state courts have remains to be seen. It is also not clear 
what other takings issues will get serious new consideration in federal 
court. 

If the number of federal takings claims does increase substantially in 
the future, that may well be a good thing. Such an increase would be an 
indication that state courts, at least in some states, are underprotecting 
constitutional rights relative to what federal courts would do. The 
possibility of such underprotection is a key reason why we have federal 
court adjudication of constitutional rights in the first place.57  

An increase in litigation is a natural consequence of any situation 
where courts begin to enforce a particular type of constitutional right 
more vigorously after a period of neglect—or in this case, a period where 
regulatory takings claims against state and local governments were barred 
from federal court due to dubious procedural requirements. Few condemn 
the increase in federal court civil rights claims after the Supreme Court 
began to enforce constitutional rules against racial discrimination more 
aggressively in the 1950s. The same goes for increased federal litigation 
after the Supreme Court “incorporated” various Bill of Rights protections 

 
 53. See Somin, supra note 2, at 181–83. 
 54. Harrison v. Montgomery County, 2021 WL 1881382 (6th Cir. May 11, 2021). 
 55. See Mckenzie Stone, Valid Taxing Power or Home Equity Theft?: The Constitutionality 
of the General Property Tax Act, MICH. ST. L. REV. F. (Oct. 13, 2020), available at 
https://www.michiganstatelawreview.org/forum-2/2020/10/13/general-property-tax-act (listing 
12 states that still allow this practice). 
 56. Rafaeli, LLC v. Oakland Cy., 952 N.W.2d 434 (Mich. 2020). 
 57. For discussion of this point, see Somin, supra note 2, at 160–62, 184–85. 
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for criminal defendants against state governments.58 Knick, of course, is 
highly unlikely to have anything like the same sweeping impact. But if it 
does lead to increased adjudication of takings claims in federal court, that 
consequence should be celebrated rather than lamented. 

CONCLUSION 
Despite Sterk and Pollack’s thoughtful critique, Knick’s reversal of 

Williamson County does little more than give takings claims the same 
access to federal court as is available for other constitutional rights 
claims. It is far from clear that this will result in a major surge in federal 
court takings litigation. But if such a thing does happen, it might well be 
a feature of Knick, not a bug. 

 
 58. For an overview of these rulings, see LUCAS A. POWE, JR., THE WARREN COURT AND 
AMERICAN POLITICS 379–444 (2000). 


