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A VIEW OF COPYRIGHT FROM THE DIGITAL GROUND 

Andres Sawicki* 

Professor Cathay Smith’s Beware the Slender Man: Intellectual 
Property and Internet Folklore1 seems at first to fit comfortably within 
the creativity-without-IP literature, which shows that creative practices 
can thrive outside of the institutions built up around intellectual property 
law. In areas as diverse as magic, tattoos, roller derby, pornography, 
stand-up comedy, and cuisine, scholars have described how creative 
activity is sustained even without the exclusivity that intellectual property 
law provides.2 Similarly, Professor Smith here documents how 
individuals uninterested in copyright law’s financial rewards nonetheless 
engaged in the creative activity of generating Internet folklore. 

But Professor Smith takes a different—and intriguing—tack to the 
phenomenon. Much of the creativity-without-IP literature is industry-
wide in scope; that is, scholars attempt to identify consistent patterns 
characterizing how typical participants in a creative field behave.3 
Professor Smith instead emphasizes a single site of creative expression: 
the development of the horror myth of the Slender Man.4 While we can 
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draw lessons from this case as an instance of the wider field of Internet 
folklore, Professor Smith focuses on the granular details rather than the 
broader patterns. The resulting richly-textured description of one creative 
exercise reveals facets of its interaction (or not) with the legal system that 
can be difficult to see when scholars focus on generalities.5 In this brief 
response, I highlight how her approach reveals things that are otherwise 
obscured in some current debates about copyright law.6 

I.  MOTIVATING CREATIVITY 

In many contexts, copyright’s incentives are weak or irrelevant but 
creative activity nonetheless takes place.7 The irrelevance of copyright’s 
incentives does not, however, necessarily mean that individuals engage 
in creative activity for no reason at all, and it is worth spending some time 
trying to understand the varied reasons why people participate in creative 
activity.8 Professor Smith’s approach is particularly well-suited to this 
inquiry.  

In some scenarios, non-legal mechanisms enable creators to obtain 
some degree of exclusivity in their work vis-à-vis plausible competitors; 
these creators look something like the creators in traditional copyright 
models, which suppose that individuals need financial rewards in order 
to engage in creative activity.9 Whether exclusivity is enabled by legal or 
non-legal mechanisms, however, it does not seem to loom large in 
creators’ motivations for participating in the development of the Slender 
Man mythology.  

In addition to financial rewards, individuals might care about non-
financial rewards like social esteem.10 This seems a more helpful model 
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for thinking about the Slender Man story because, as Professor Smith 
demonstrates, community praise played a crucial role in Slender Man’s 
development. An initial request by Gerogerigegege for “paranormal 
images” elicited eventually a story by Lord Dangleberry to accompany a 
previously posted image.11 Victor Surge then posted a pair of images with 
accompanying captions that introduced a character recognizable as 
Slender Man; the positive reaction to those posts (e.g., “lost it this is going 
to give me nightmares”) led Victor Surge to add more posts in the same 
vein.12 He was praised again—“You are an amazing and terrible bastard, 
sir. Well played.”—and other individuals then joined in.13 Social rewards 
thus seem to have played an important motivating role at the genesis of 
the Slender Man mythology. 

Finally, many individuals engage in creative activity for a variety of 
internal reasons, including “compulsion, overflowing desire, and other 
excesses,” unconnected to the financial or social rewards they might earn 
by engaging in creative activity.14 This framework also seems to apply 
here; Professor Smith shows that at least some individuals engaged in this 
creative experience because, in their own telling, they felt compelled to 
do so by some internal desire. LeechCode5, for example, states that “I’ve 
been seriously debating sharing these, but after Victor Surge’s posts I feel 
I have to,”15 suggesting that a sense of obligation (of ambiguous origin) 
drove his participation in the creative process.  

In short, Professor Smith’s approach helps highlight the multi-
dimensional factors that actually spark creativity. That, in turn, should 
help IP scholars build a more complete understanding of the varied 
impacts of IP law on creativity.16 

II.  ORGANIZING COLLABORATIVE CREATIVITY 

Professor Smith’s approach also allows her to direct much-needed 
attention to unsuccessful attempts at creative contributions. As she 
demonstrates, the “comments, criticism, and rejections” of efforts that 
“did not live up to the community’s ideals” were important factors 
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shaping the development of the Slender Man.17 The question whether 
Slender Man should have tentacles coming out of his back, and how 
prominent any such tentacles should be, was the subject of continuous 
negotiation among community members as options were proposed, 
debated, and rejected until a rough consensus was reached; so too with 
the question of what kinds of settings he should appear in (incongruously 
in happy scenes or ominously in dark ones).18 

Future scholars might profitably focus more attention on unsuccessful 
creative contributions. In a model in which financial rewards drive 
creative work, failures are perhaps boring—those who invested resources 
in unsuccessful contributions incur losses and the rest of us move on with 
our lives. So long as risk-neutral rational actors are investing consistent 
with the expected value of their contributions, there is not much to see in 
failures; the level of investment would be appropriate in light of the 
expectations and the fact of any given failure is simply the market’s ex 
post judgment of the quality of the contribution.19  

But in a model emphasizing collaborative creative activity that 
supposes all kinds of motives for attempting creative work and that 
assumes at least some of those attempts could undermine the collective 
effort, it is worth asking the question how exactly social mechanisms 
interact with failure.20 Consider, for example, the possibility that too 
much of a negative communal response at critical junctures could have 
dissuaded potential contributors from trying their hand at the Slender 
Man myth, thereby preventing the narrative from picking up steam. Or 
the possibility that an overwhelming number of terrible suggestions could 
have buried the few gems, making it infeasible for potential contributors 
to sort through a trash heap of dead-ends for a viable Slender Man 
mythology. Or that the community could not reach even a rough 
consensus on which contributions were good and which were bad, 
leading the effort to collapse through in-fighting. 

This is not to say that collaborative, distributed creative endeavors of 
this sort cannot succeed; to the contrary, Slender Man stands at least as a 
possibility proof. Instead, it is simply to say that there are likely to be 
interesting mechanisms to handle a world of creativity proceeding outside 
of the market mechanisms to which we are accustomed. And Professor 
Smith’s approach to the development of Slender Man is likely to be 
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particularly helpful in identifying and understanding those mechanisms. 

III.  THE CONTESTED ROLE OF COPYRIGHT CONSTRAINT IN PROMOTING 

CREATIVITY 

A recent debate has arisen over the possibility that copyright law 
might stimulate creativity not only by rewarding creators, but also by 
imposing constraints on subsequent creators.21 The basic intuition is that, 
to the extent that copyright law prevents individuals from slavishly 
imitating prior works, it pushes them to pursue novel ideas.22 Legal 
limitations on what creators can do might therefore function similarly to 
any number of limitations on artistic expression, like the I-IV-V chord 
progressions that define the blues or the arrival of a stranger in a frontier 
town that drives the plot of a Western. 

It is an open question how often copyright constraints lead creators to 
more creative options than the ones they would have otherwise pursued; 
although Star Wars and Super Mario Bros. stand as notable examples 
supporting the possibility of generative constraints, it is unclear how 
representative they are.23 Moreover, it is unclear how the frequency with 
which individuals create around copyright compares to the frequency 
with which people are simply deterred from participating in creative 
activity altogether for fear of incurring liability. Answering these 
questions is likely to be difficult because we would need some way of 
observing the many points in the creative process at which individuals 
make creative decisions, and those decisions are typically made far from 
the prying eyes of interested academics.  

Still, Professor Smith’s approach offers a potential way forward: By 
focusing her attention on a single site of creative activity, she is able to 
trace at least a non-trivial number of decisions that are made on the way 
to producing a creative work. Her description of the development of the 
Slender Man mythology suggests that most of the interesting 
characteristics were the result of (apparently) legally unconstrained 
aesthetic choices by the community.24 Of course, we should not read too 
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much into this one case—perhaps the Slender Man is the outlier. But as 
individual studies accumulate, we might gain some confidence in our 
assessment of how the balance plays out.25 

More generally, Professor Smith’s analysis of the Slender Man as an 
instance of Internet folklore casts doubt on a common proposition: that a 
principal normative aim of copyright law ought to be the creation of new 
works or of works that are more different than those that came before. 
Participants in the Slender Man community derive value in part because 
they are contributing to a mythology that others have previously 
contributed to—the whole point is to participate in a shared, iterative 
creative enterprise.26 If each participant were forced by copyright law to 
create her own mythical creature, the utility derived from a shared, 
iterative creative experience would be lost, and there is no a priori reason 
to think that it would be outweighed by the utility gained from new 
creative expressions. As a result, we may well derive less social utility 
from forcing these individuals to create Photoshops or vignettes of 
horrific creatures that bore no resemblance to the Slender Man than we 
would if we permitted free reuse of each contribution by other 
participants. While this is not the only scenario in which free reuse may 
produce greater value than encouraging new works, it adds another data 
point to challenge traditional understandings of appropriate normative 
aims for copyright law.27 

CONCLUSION 

Professor Cathay Smith has identified a new specter to haunt 
copyright scholars. Her assessment of the scope of copyright protection 
in the Slender Man character, narratives, symbols, and larger mythology 
is crisp and clear. But, appropriately for this elusive horror villain, the 
story Professor Smith tells in Beware the Slender Man refuses to be 
pinned down precisely—her inquiry does more to complicate than 
resolve current debates about the relationship between copyright law and 
creative activity. Still, whatever conclusions we ultimately draw from her 
work, Professor Smith has made a significant contribution by identifying 
new terrain ripe for exploration by legal scholars. We will be learning 
from that exploration for years to come. 
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