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NINETEENTH CENTURY PERSONAL JURISDICTION DOCTRINE 
IN A TWENTY-FIRST CENTURY WORLD 

Charles W. “Rocky” Rhodes∗ 

Abstract 

The initial twenty-first century personal jurisdiction decisions from 
the Supreme Court reveal that personal jurisdiction doctrine has not 
changed much since the nineteenth century. The nomenclature has 
changed, realism has replaced formalism, some fictions purportedly 
have been discarded, and the adjudicatory reach of courts has somewhat 
expanded, but the doctrine retains the same conceptual core—the social 
contract philosophical tradition limiting the scope of governmental 
authority to those establishing the requisite relationship with the 
sovereign. 

I first overview jurisdictional doctrine from the nineteenth and early 
twentieth centuries. This revisionist account illustrates that 
International Shoe—especially considered in light of its progeny—is 
not as revolutionary as often claimed. I next analyze the opinions in 
Nicastro and Goodyear to demonstrate their connections to—and 
departures from—pre-International Shoe doctrine and theory. The 
plurality and concurring opinions in Nicastro share unfortunate 
similarities to Pennoyer, embracing a rigid formalism rather than a 
policy-driven approach to minimum contacts that considers the extent to 
which the defendant’s forum activities implicate state sovereign 
interests and indicate that amenability will not be an undue burden. 
Goodyear, on the other hand, is more analogous to Shaffer, restricting a 
fictional basis for state court jurisdiction that should only exist in the 
rare circumstances where the defendant’s activities or property in the 
forum establish that it is acting similarly to a local domiciliary. 

Due to the limitations imposed by both cases, I finally consider the 
constitutionality of a potential federal legislative scheme requiring 
foreign manufacturers to appoint an agent for service of process for 
claims related to imported products. I demonstrate that service on an 
agent is a constitutional basis for personal jurisdiction when the claims 
are tangentially related to the defendant’s forum activities, even though 
the defendant should not be amenable for unrelated causes of action. 
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Such a legislative solution is necessary when the Court is unable to 
fashion a coherent jurisdictional approach in a modern, interconnected 
world. 
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INTRODUCTION 
One lesson from the October 2010 Supreme Court Term’s personal 

jurisdiction decisions is that twenty-first century doctrine has not yet 
changed much from twentieth century doctrine—which itself was not 
that different from nineteenth century doctrine. The nomenclature has 
changed, realism has replaced formalism to some degree, some fictions 
purportedly have been discarded (although sometimes to reappear in 
different dress), and the adjudicatory reach of courts has expanded 
somewhat to account for new methods of conducting business (although 
not necessarily to the extent warranted by the changes from a local to a 
national to an international to a globally interconnected economy). 
However, the doctrine still has the same conceptual core as it did in the 
nineteenth century—the social contract philosophical tradition limiting 
the scope of governmental authority to those establishing the requisite 
relationship with the sovereign. This core has prevented state courts 
from adjudicating some claims that most jurisdictional regimes would 
consider appropriate. 
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Take J. McIntyre Machinery, Ltd. v. Nicastro, for instance.1 A 
British manufacturer sold its scrap metal machines to its U.S. distributor 
with the expectation that the distributor would sell as many machines as 
possible in the United States, frequently with the assistance of the 
British manufacturer at conventions. The distributor sold one of these 
machines to a business in New Jersey, where Nicastro was injured while 
using it.2 Should the British manufacturer be subject to suit in New 
Jersey? Under the European jurisdictional approach frequently 
governing J. McIntyre Machinery, this would be an easy case—J. 
McIntyre Machinery would be subject to jurisdiction in any place where 
its product caused a harm.3 Yet according to the U.S. Supreme Court, 
the assertion of jurisdiction violated due process limitations on a state 
court’s jurisdiction. A plurality concluded that J. McIntyre Machinery 
did not appropriately “manifest an intention to submit to the power of a 
sovereign” because J. McIntyre Machinery did not target New Jersey on 
its own for the transmission of goods.4 A concurring opinion reasoned 
that the Court’s prior cases had never considered a similar singular sale 
through a distributor as sufficient for jurisdiction.5 The Court’s 
controlling opinions thus remained mired in the past instead of 
acknowledging that prior jurisdictional doctrine should be interpreted to 
accommodate underlying federalism policies in a globally 
interconnected world. 

The Term’s other personal jurisdiction decision, Goodyear Dunlop 
Tires Operations, S.A. v. Brown, also involved a foreign product 
manufacturer whose product allegedly caused a harm to a forum 
resident, although the injury in this case occurred overseas.6 Relying on 
precedent, the Court unanimously held that the foreign product 
manufacturer was not amenable to jurisdiction based on the distribution 
of its products in the forum when such products were not the cause of 
the injury.7 While the Court’s holding in this case better comported with 

                                                                                                                      
 1. 131 S. Ct. 2780 (2011). 
 2.  Id. at 2785–86. 
 3. Council Regulation 44/2001, Jurisdiction and the Recognition and Enforcement of 
Judgments in Civil and Commercial Matters, art. 5(3), 2001 O.J. (L 12) 1, 4 (EC) [Brussels I] 
(“A person domiciled in a Member State may, in another Member State, be sued . . . in matters 
relating to tort, delict or quasi-delict, in the courts for the place where the harmful event 
occur[red] . . . .”). This provision authorizes jurisdiction either at the place of injury or where the 
harmful act occurred that led to the injury. Cf. Handelskwekerij G.J. Bier B.V. v. Mines de 
Potasse d’Alsace S.A., 1976 E.C.R. 1735, 1748–49 (permitting a Netherlands company to bring 
suit in the Netherlands for damages caused by defendant’s discharge of pollutants into the Rhine 
in France). 
 4. 131 S. Ct. at 2788–91 (Kennedy, J.) (plurality opinion). 
 5. Id. at 2792 (Breyer, J., concurring). 
 6. 131 S. Ct. 2846, 2850–51 (2011). 
 7. Id. at 2853–57. 
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international norms and academic commentary, the decision nonetheless 
constricted the reach of state courts over foreign product manufacturers, 
curtailing the opportunity for injured American citizens to obtain 
redress.8 

If the past is prologue, though, nineteenth century doctrine may also 
provide a solution. Because the Court views the governing concept of 
twenty-first century jurisdiction as either a defendant’s “submission” or 
a jurisdictional assertion approved in a prior case, a legislative solution 
to the problem of the amenability of foreign product manufacturers is 
feasible—somewhat similar to solutions that legislatures enacted in the 
nineteenth century to accommodate the nation’s transition from an 
agricultural society to an industrial one while complying with pre-
International Shoe Co. v. Washington9 power-based doctrine. 

This Article proceeds in three Parts. Part I overviews the 
jurisdictional doctrine established in the nineteenth and early twentieth 
centuries. In a revisionist account, the Article illustrates that despite its 
iconic status, International Shoe—especially considered in light of its 
progeny—was not as revolutionary as often claimed. Part II analyzes 
last term’s opinions in Nicastro and Goodyear to demonstrate their 
connections to—and departures from—pre-International Shoe doctrine 
and theory. In doing so, this Article identifies the underlying principles 
of the Court’s holdings, proposes alternative understandings, and makes 
two basic arguments: (1) purposeful availment depends on whether the 
defendant’s forum activities implicate state sovereign interests and 
indicate that amenability will not be an undue burden, and (2) general 
jurisdiction, at a minimum, requires the corporation to direct, control, 
and coordinate operations from the forum state on a continuous basis. 
Part III evaluates the constitutionality of a potential legislative solution 
that could provide courts with appropriate jurisdictional authority over 
foreign product manufacturers in the twenty-first century. 

I.  NINETEENTH AND TWENTIETH CENTURY JURISDICTIONAL DOCTRINE 
The familiar story is that International Shoe is a “pathmarking” or 

“canonical” decision that wrought a fundamental change in the personal 
jurisdiction doctrine developed in the eighteenth and nineteenth 
centuries.10 However, as the following brief account of the development 
of American jurisdictional doctrine demonstrates, International Shoe 
was an evolution, not a transformation. 

 
 

                                                                                                                      
 8. See infra Section II.B. 
 9. 326 U.S. 310, 316 (1945). 
 10. See Goodyear, 131 S. Ct. at 2851, 2853. 
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A.  Philosophical and Jurisprudential Foundations 
The conceptual foundation of pre-twentieth century jurisdictional 

doctrine was a state’s power with regard to its territorial boundaries.11 
The state’s authority to bind the defendant to a judgment typically 
depended upon the physical presence within the state of either the 
defendant or the defendant’s property that could be attached,12 the 
defendant’s consent to the exercise of jurisdiction,13 or the defendant’s 
allegiance to the forum.14 These jurisdictional bases, with the exception 
of certain types of consent, provided the state a global adjudicatory 
power over the defendant, allowing the state, in the words of Professors 
von Mehren and Trautman, “to adjudicate any kind of controversy” 
involving the defendant.15 

                                                                                                                      
 11. See, e.g., McDonald v. Mabee, 243 U.S. 90, 91 (1917) (“The foundation of 
jurisdiction is physical power.”); Mich. Trust Co. v. Ferry, 228 U.S. 346, 356 (1913) 
(“Jurisdiction is power.”). 
 12. See, e.g., Pennoyer v. Neff, 95 U.S. 714, 722–23 (1878) (explaining that “every State 
possesses exclusive jurisdiction and sovereignty over persons and property within its territory” 
but that “no State can exercise direct jurisdiction and authority over persons or property without 
its territory”); Rogers v. Coleman, 3 Ky. (Hard.) 422, 426 (1808) (“[T]he jurisdiction of every 
court, must attach, either because the person is within the sphere of its authority, or because the 
property or effects of the person . . . is within that sphere.”). A limitation did exist, however, 
with respect to the attachment of property. While the plaintiff’s claim did not have to have any 
connection with the attached property, the resulting judgment could only be satisfied out of this 
specific property. See, e.g., Green v. Van Buskirk, 74 U.S. (7 Wall.) 139, 148 (1869) 
(recognizing that a judgment based on attachment of property was only effective to the extent of 
the property attached). 
 13. Several methods existed for the defendant to consent to jurisdiction during the 
nineteenth century. For example, a defendant could contractually agree in advance to the state’s 
exercise of jurisdiction, see Pennoyer, 95 U.S. at 735 (recognizing that a defendant’s agreement 
to a particular mode of service was binding); appoint an agent for service of process in the 
forum, see, e.g., Pa. Fire Ins. Co. v. Gold Issue Mining & Milling Co., 243 U.S. 93, 95–96 
(1917) (relying on nonresident corporation’s consent through appointment of statutory agent); 
Lafeyette Ins. Co. v. French, 59 U.S. (18 How.) 404, 407–08 (1856) (holding that foreign 
corporation consented to jurisdiction by appointing an in-state agent for service of process); or 
appear in the lawsuit, see, e.g., W. Loan & Sav. Co. v. Butte & Bos. Consol. Mining Co., 210 
U.S. 368, 372 (1908) (holding that defendant waived its objection to personal jurisdiction and 
was accordingly amenable to suit); Balt. & Ohio R. Co. v. Harris, 79 U.S. (12 Wall.) 65, 86 
(1871) (“If a corporation appear [sic] and defend [sic] in a foreign State it is bound by the 
judgment.”). 
 14. See, e.g., Milliken v. Meyer, 311 U.S. 457, 463–64 (1940) (holding that defendant 
domiciled within the forum was subject to the state’s jurisdiction); cf. McDonald, 243 U.S. at 92 
(suggesting that service at usual place of abode of domiciliary absent from forum warranted 
exercise of personal jurisdiction); Knowles v. Gaslight & Coke Co., 86 U.S. (19 Wall.) 58, 61–
62 (1874) (“Where the defendant resides in the State in which the proceedings are had, service 
at his residence, and perhaps other modes of constructive service, may be authorized by the laws 
of the State.”). 
 15. Arthur T. von Mehren & Donald T. Trautman, Jurisdiction to Adjudicate: A 
Suggested Analysis, 79 HARV. L. REV. 1121, 1136 (1966). However, the defendant could limit 
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This power-based premise functioned reasonably well, at least for 
natural individual defendants, early in U.S. history. The jurisdictional 
reach of the state extended to all persons that could be served within its 
geographical boundaries and to all property that could be attached 
within its borders.16 Because travel was difficult, the parties or their 
property were often present in the forum where the dispute arose. Thus, 
courts rarely needed to consider the connection, if any, between an 
individual defendant and the litigation. 

 Yet exceptions existed to this territorial power approach. The Court 
in Pennoyer v. Neff, in the course of equating a court’s jurisdictional 
reach with the physical presence of a person or properly attached 
property within the forum, cautioned that its holding did not mean that 
all assertions of state jurisdictional authority required the presence of 
person or property.17 As an example, a state could exercise jurisdiction 
over a divorce action that a state citizen brought against a nonresident.18 
Instead of power over the defendant, the exercise of such jurisdiction 
depended on the state’s authority “to determine the civil status and 
capacities of all its inhabitants . . . .”19 This exercise of jurisdiction, 
though, was limited to the state’s sphere of regulatory authority. While 
the state had jurisdiction to grant a divorce against the nonresident, it 
did not have jurisdiction to proceed in personam against the nonresident 
for other types of claims, such as dividing marital property that was not 
located within the forum. 

Courts subsequently developed other exceptions similarly 
authorizing jurisdiction based on the specific dispute. A defendant could 
consent, for instance, to suit in the forum for specific types of claims. 
Kane v. New Jersey upheld a New Jersey statute requiring that, before 
nonresidents could operate a motor vehicle within the state, they had to 
register their vehicles and appoint the Secretary of State as an agent for 
service of process for any proceeding “caused by the operation of his 
registered motor vehicle, within this State . . . .”20 The Court reasoned 

                                                                                                                      
its consent in certain situations to a particular suit or to particular types of claims. See, e.g., infra 
Section I.A & Part III. 
 16. See, e.g., Pennoyer, 95 U.S. at 722–23, 733–34. 
 17. Id. at 734–35. This well-known case was brought by Marcus Neff against Pennoyer to 
recover possession of certain land in Oregon, which Neff claimed under a patent from the 
United States. Id. at 719. Pennoyer defended his possession through a sheriff’s deed obtained 
after an execution on the land to satisfy a state court judgment held by J.H. Mitchell against 
Neff. See id. The Court held that Mitchell’s underlying judgment was invalid as the state court 
had neither in personam nor quasi in rem jurisdiction when Neff was a nonresident and the 
property at issue was not properly attached at the commencement of the proceedings. See id. at 
734. 
 18. Id. at 734–35. 
 19. Id. at 734. 
 20. 242 U.S. 160, 164–69 (1916). Residents also had to register their automobiles, id. at 
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that such a requirement, far from being unduly burdensome, was needed 
to ensure both the public safety and equal treatment between resident 
and nonresident automobile owners.21 Hess v. Pawloski then extended 
this concept to uphold the exercise of adjudicative authority based on a 
state statute providing that a nonresident implicitly consented to the 
exercise of jurisdiction by driving on the state’s roads.22 This statute did 
not require that the nonresident defendant provide actual express 
consent to suit before driving on the state’s roads as in Kane. Rather, the 
mere act of driving in the forum state was deemed an implicit consent to 
the state’s judicial authority through the deemed appointment of a 
forum agent for service of process.23 This implicit consent did not 
authorize jurisdiction over all claims against the nonresident—
jurisdiction could only be exercised over those claims related to the 
statutory predicate of traveling on the state’s highways.24 Both before 
and after Hess, states enacted similar implied consent statutes that 
exacted the nonresident’s “consent” to the state’s jurisdiction for 
performing certain specified activities within the state.25 

Corporate defendants posed different conceptual challenges to this 
power-based jurisdictional regime. Because a corporation, as an 
intangible entity, could not truly be “physically present” within the 
state’s borders, jurisdiction over a corporation depended on various 
fictions.26 One such jurisdictional fiction was that by designating a 
corporate agent within the state, the corporation consented that in-state 
service of process on the agent established its amenability. Not only 
could states require domestic corporations to appoint an in-state agent in 
exchange for the privilege of incorporating within the state, the states 

                                                                                                                      
164, but their residency obviated the need to employ consent as a jurisdictional basis. 
 21. Id. at 167. 
 22. 274 U.S. 352, 356 (1927). The statute deemed driving on the state’s roads as 
equivalent to the appointment of the motor vehicle registrar as the nonresident’s agent for 
service of process for accidents or collisions occurring within the forum. Id. at 354. The statute 
then required the plaintiff to forward notice of the pending action to the nonresident defendant. 
Id. The Supreme Court later held that due process was violated when a nonresident motorist 
statute did not require the forwarding of the notice to the defendant. Wuchter v. Pizzutti, 276 
U.S. 13, 24–25 (1928). 
 23. Hess, 274 U.S. at 354. 
 24. Id. at 356. 
 25. See, e.g., Henry L. Doherty & Co. v. Goodman, 294 U.S. 623, 625 (1935) (discussing 
Iowa implicit consent statute for securities dealers); E. Wayne Thode, In Personam Jurisdiction; 
Article 2031B, The Texas “Long Arm” Jurisdiction Statute; And the Appearance to Challenge 
Jurisdiction in Texas and Elsewhere, 42 TEX. L. REV. 279, 304 & nn.164–65 (1964) (listing 
Texas statutes). 
 26. See, e.g., Burnham v. Superior Court, 495 U.S. 604, 617–18 (1990) (Scalia, J.) 
(plurality opinion) (discussing “fictional” nature of constructs to obtain jurisdiction over 
nonresident corporations); Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (recognizing 
fictional nature of corporate personality). 
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could do the same to foreign or nonresident corporations as a condition 
to conducting business within the state.27 In other words, the state could 
exclude a corporation from conducting intrastate business if the 
corporation did not comply with the state’s appointment procedures.28 
Once the corporation appointed the necessary agent, then the state could 
exercise jurisdiction by serving the agent.29 

Corporations did not, however, always appoint the statutorily 
required in-state agent integral to this approach. In such situations, state 
statutes typically designated a state official or some other individual to 
receive service within the state on the corporation’s behalf.30 Because 
the state official was considered the corporation’s agent, in-state service 
on the official was deemed valid service on the defendant, regardless of 
whether the official or the plaintiff made any attempt to notify the 
corporation itself.31 Due in part to the potential for abuse inherent in 
these statutory consent statutes, the Supreme Court limited their use to 
those instances in which the lawsuit related to the defendant’s forum 
activities.32 Substituted service would only satisfy due process 
requirements if the plaintiff’s claims had a connection to the 
defendant’s in-state activities.33 

Another problem was that corporations conducting only interstate 
business could not be excluded from the state in accordance with the 
Commerce Clause.34 There was thus no basis to require some 
                                                                                                                      
 27. See, e.g., St. Clair v. Cox, 106 U.S. 350, 356 (1882); Lafayette Ins. Co. v. French, 59 
U.S. (18 How.) 404, 407–08 (1856). 
 28. See, e.g., Sioux Remedy Co. v. Cope, 235 U.S. 197, 204–05 (1914). 
 29. See, e.g., Pa. Fire Ins. Co. v. Gold Issue Mining & Milling Co., 243 U.S. 93, 95–96 
(1917); St. Clair, 106 U.S. at 356–57; Lafayette, 59 U.S. (18 How.) at 408. During the 
nineteenth century, the agency extended only to causes of action related to the defendant’s 
forum activities, but the Supreme Court in the twentieth century extended the potential scope of 
the agency to unrelated claims if the forum state so interpreted its registration statute. See infra 
Section III.A. 
 30. Cf. Simon v. S. Ry. Co., 236 U.S. 115, 116–17 (1915) (quoting Louisiana statute 
deeming Secretary of State as agent for corporation that conducted business in Louisiana 
without designating an agent for service of process). 
 31. Washington v. Superior Court, 289 U.S. 361, 365 (1933). 
 32. See, e.g., Simon, 236 U.S. at 130–32; Old Wayne Mut. Life Ins. Ass’n v. McDonough, 
204 U.S. 8, 22–23 (1907). 
 33. See, e.g., Simon, 236 U.S. at 130–32; Old Wayne, 204 U.S. at 21–23; Pa. 
Lumbermen’s Mut. Fire Ins. Co. v. Meyer, 197 U.S. 407, 414–18 (1905). Yet, this created an 
anomaly—if a corporation properly appointed a registered agent in accordance with the law, it 
might be subject to jurisdiction in the state for any and all causes of action, whereas if it flouted 
the law and did not appoint the required agent, it could only be sued for causes of action related 
to its forum conduct. See Smolik v. Phila. & Reading Coal & Iron Co., 222 F. 148, 150 
(S.D.N.Y. 1915). On the other hand, only if it appointed the required agent could it be certain of 
being informed of the suit. See Washington, 289 U.S. at 365. 
 34. See, e.g., Sioux Remedy Co. v. Cope, 235 U.S. 197, 204–05 (1914) (holding foreign 
corporation exclusively engaged in interstate commerce could not be excluded from the state). 
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corporations to appoint an agent for service of process. This led to the 
development of another jurisdictional basis, the “doing business” 
theory. A nonresident defendant “doing business” in the state was 
deemed “present” in the state and could be served through an 
appropriate in-state corporate agent, allowing the state to exercise 
jurisdiction over the defendant for any cause of action without 
considering the relationship between the defendant’s activities and the 
litigation.35 

Accordingly, under nineteenth and early twentieth century 
jurisdictional doctrine, an individual’s domicile within the state or 
actual physical presence for service of process were relationships 
supporting the state’s general adjudicative power over that individual. A 
similar plenary power existed over corporations organizing or doing 
business within the state that were served within the state. On the other 
hand, the state could assert a limited jurisdictional authority over 
defendants for certain other types of proceedings. For instance, a 
defendant’s consent to suit in the forum might be limited to specific 
claims. Individual defendants could also “implicitly consent” to suit by 
engaging in certain activities within the forum as defined by state law, 
assuming the lawsuit was sufficiently related to the defendant’s forum 
conduct. The state also was allowed to determine the status of its 
inhabitants, encompassing such matters as granting a divorce involving 
a nonresident. Moreover, the state could exercise jurisdiction over 
corporations under statutes extracting implied consent to substituted 
service if the lawsuit related to the corporation’s in-state activities. 

While frequently couched in terms of “principles of public law,”36 
the underlying conceptual theory for this early jurisdictional regime 
appears based on a social contract philosophical approach limiting state 
regulatory authority to those consenting by word or deed. John Locke’s 
renowned social contract theorem conceived that man initially existed in 
a state of nature with the liberty to order his actions and dispose of 
property in the manner of his choosing, as long as he did not harm 
another.37 This hypothetical state of nature, though, had its defects, 
including the instability of rights protection and the tendency toward 
disorder due to self-interest and the absence of established law.38 Thus, 
according to Locke, persons agreed to form political communities with 
others in order to enhance security and safeguard those natural rights of 

                                                                                                                      
 35. See, e.g., Phila. & Reading Ry. Co. v. McKibbin, 243 U.S. 264, 268–69 (1917); Int’l 
Harvester Co. of Am. v. Kentucky, 234 U.S. 579, 589 (1914); Barrow S.S. Co. v. Kane, 170 
U.S. 100, 105 (1898); Tauza v. Susquehanna Coal Co., 115 N.E. 915, 916–17 (N.Y. 1917). 
 36. See, e.g., Pennoyer v. Neff, 95 U.S. 714, 722 (1878). 
 37. JOHN LOCKE, TWO TREATISES OF GOVERNMENT: THE SECOND TREATISE OF CIVIL 
GOVERNMENT 122–23 (Thomas I. Cook ed., Hafner Publ’g Co. 1947) (1689). 
 38. Id. at 127, 184. 
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personhood and property that preexisted governments.39 To Locke, this 
consent to depart from a state of nature and band together to form a 
government constituted the key ingredient of the authority of political 
communities, and the consent of the governed limited the regulatory 
authority of the state.40 Such consent did not have to be explicit—Locke 
believed that the “tacit consent” of even non-citizens could be obtained 
when they possessed property or had enjoyed the benefits of the state’s 
dominion.41 

Although Locke’s account is subject to a number of valid 
criticisms,42 his social compact philosophy infused America’s 
foundational documents.43 Despite the anomaly that his theorem 
contemplated the proper sphere of sovereign nations, not the peculiar 
scheme of American federalism, his influence extended to inform the 
early judicial understanding of interstate horizontal federalism 
principles.44 

Early to mid-nineteenth century adjudicative jurisdiction decisions 
frequently embraced social contract philosophical precepts. While 
                                                                                                                      
 39. Id. at 184–86. 
 40. Id. at 168–69. 
 41. Id. at 181–82. 
 42. Such a hypothetical state of nature not only never actually existed in the form Locke 
theorized, but also it is incompatible with human nature as an essentially social species. The 
whole theory is built on a “dubious foundation of a hypothetical, prepolitical individual 
bargaining his way into [an] organized political community and holding out for the best possible 
deal.” Eduardo M. Penalver, Restoring the Right Constitution?, 116 YALE L.J. 732, 741 (2007). 
 43. See, e.g., RANDY E. BARNETT, RESTORING THE LOST CONSTITUTION: THE PRESUMPTION 
OF LIBERTY 53–86 (2004) (discussing Locke’s ideas along with those of other political 
philosophers serving as a basis for the creation of the U.S. Constitution); ROBERT M. COVER, 
JUSTICE ACCUSED: ANTISLAVERY AND THE JUDICIAL PROCESS 9–10 (1975) (discussing the impact 
of “natural law”). The Declaration of Independence relied on the “self-evident” principle that 
men have inalienable natural rights and that it is the purpose of governments to safeguard these 
rights. As governments derive “their just powers from the consent of the governed,” the 
governed have a right to withdraw their consent and form a new government when necessary to 
secure the rights of “Life, Liberty and the pursuit of Happiness.” THE DECLARATION OF 
INDEPENDENCE para. 2 (U.S. 1776). The United States Constitution also evinces the idea of 
popular sovereignty, with the Preamble highlighting the social contract between the People and 
the government they ordained and established within that charter. U.S. CONST. pmbl. Indeed, all 
the debates between the opposing Federalist and Anti-Federalist factions regarding whether the 
Constitution should be ratified “were conducted within a framework of remarkable 
consensus . . . about Lockean contractualism.” DAVID A. J. RICHARDS, FOUNDATIONS OF 
AMERICAN CONSTITUTIONALISM 81 (1989); accord R. Randall Kelso, The Natural Law Tradition 
on the Modern Supreme Court: Not Burke, but the Enlightenment Tradition Represented by 
Locke, Madison, and Marshall, 26 ST. MARY’S L.J. 1051 (1995) (discussing the impact of 
natural law on the Supreme Court). 
 44. See Lea Brilmayer et al., A General Look at General Jurisdiction, 66 TEX. L. REV. 
721, 749–50 (1988); Charles W. “Rocky” Rhodes, The Impact of American Lockean 
Constitutional Theory on Economic Markets, in SELECTED ESSAYS ON CURRENT LEGAL ISSUES 
49 (David A Frenkel & Carsten Gerner-Beuerle eds., 2009). 
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neither the Full Faith and Credit Clause nor its implementing legislation 
provides a textual exception allowing courts to refuse to recognize and 
enforce judicial proceedings from other states,45 courts in the formative 
period of the United States limited the constitutional interstate 
recognition requirement to apply only to those judgments not exceeding 
implied limitations on adjudicative power.46 In describing the need for 
these implied limitations, courts often highlighted social contract 
conceptions of natural rights and innate limits on governmental 
authority.47 Jurists repeatedly attributed the bar on a state’s adjudicatory 
power “over persons not owing them allegiance or not subjected to their 
jurisdiction by being found within their limits” to natural law principles, 
the absolute rights of man, and similar ideas.48 While the Supreme 
Court eventually shifted the source of these constraints to the Due 
Process Clause,49 its opinions still frequently included natural rights 
philosophical language.50 

More importantly, the courts continued to employ “power,” 
“presence,” and “consent” in describing adjudicative authority,51 
                                                                                                                      
 45. U.S. CONST. art. IV, § 1; 28 U.S.C. § 1738 (requiring courts within the United States 
to admit “records and judicial proceedings of any court of any such State . . . or copies thereof”). 
 46. James Weinstein, The Federal Common Law Origins of Judicial Jurisdiction: 
Implications for Modern Doctrine, 90 VA. L. REV. 169, 172–73 (2004). 
  47. See Charles W. “Rocky” Rhodes, Liberty, Substantive Due Process, and Personal 
Jurisdiction, 82 TUL. L. REV. 567, 578–84 (2007); Philip B. Kurland, The Supreme Court, the 
Due Process Clause, and the In Personam Jurisdiction of State Courts, 25 U. CHI. L. REV. 569, 
570–73 (1958) (discussing incorporation of “eternal principles of justice” into due process 
limitations on state court jurisdiction). 
 48. Mills v. Duryee, 11 U.S. (7 Cranch) 481, 486 (1813) (Johnson, J., dissenting); accord 
Lafayette Ins. Co. v. French, 59 U.S. (18 How.) 404, 406 (1856) (attributing jurisdictional 
limitations on Full Faith and Credit recognition to a “principle of natural justice” and “rules of 
public law”); Hall v. Williams, 23 Mass. (6 Pick.) 232, 240 (1828) (recognizing judgments 
issued without service or consent would violate “first principles” and “universal principles of 
justice”); Mackay v. Gordon, 34 N.J.L. 286, 290–91 (N.J. 1870) (explaining states could not 
“violate those rights which are universally esteemed fundamental and essential to society” in 
exercising jurisdiction); Starbuck v. Murray, 5 Wend. 148, 156 (N.Y. Sup. Ct. 1830) (explaining 
that jurisdictional limits “rest[ed] upon a principle of natural justice”); Borden v. Fitch, 15 
Johns. 121, 131 (N.Y. Sup. Ct. 1818) (holding divorce husband obtained in Vermont was 
“contrary to the first principles of justice” when wife never left marital state of Connecticut); 
Ex’rs of Miller v. Miller, 17 S.C.L. (1 Bail.) 242, 244 (S.C. 1829) (enforcing judgments without 
jurisdiction violates “fundamental principles of judicial proceedings, by which the tribunals of 
all civilized States are regulated”). 
 49. See Rhodes, supra note 47, at 577–90 (detailing evolution of source of jurisdictional 
limitations during the nineteenth century). 
 50. See, e.g., McDonald v. Mabee, 243 U.S. 90, 91 (1917) (noting common law 
requirement that a judgment not “be contrary to natural justice”); Baker v. Baker, Eccles & Co., 
242 U.S. 394, 401–03 (1917) (discussing “fundamental principles of justice”); Simon v. S. Ry. 
Co., 236 U.S. 115, 122 (1915) (equating “principles of natural justice” and the Due Process 
Clause). 
 51. See, e.g., Bank of Am. v. Whitney Cent. Nat’l Bank, 261 U.S. 171, 173 (1923); 
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mirroring Locke’s approach. Locke maintained that an individual could 
submit to the power of the state through either express or tacit consent.52 
An individual manifested tacit consent through presence within the 
territory, owning land within the territory, or other enjoyment of the 
benefits of the state’s dominion.53 Under Locke’s account, submission 
to the state’s authority through either express or tacit consent granted 
the state’s judiciary the authority to redress any injuries caused to 
individuals within the commonwealth.54 This view of adjudicatory 
authority, predicated on consent via express allegiance or the presence 
of the person or his property, accorded with the traditional American 
bases for adjudicative power during the nineteenth century—physical 
presence of the defendant or property belonging to the defendant within 
the state, the defendant’s consent to the exercise of jurisdiction, or the 
defendant’s allegiance to the forum. The later-developed American 
jurisdictional basis that an individual implicitly consented to suit by 
engaging in certain activities within the forum harmonized with the 
Lockean idea of tacit consent through enjoying the benefits of the 
state’s protection.55 While Locke did not address adjudicatory 
jurisdiction over corporations, the early American jurisdictional regime 
for these entities, which relied on various fictional conceptions of 
“presence” and “consent,” coincided with the bases Locke articulated 
for natural persons. Many of the early American jurisdictional bases 
were fictitious, but they were fictions rooted in social contract 
philosophy. 

B.  International Shoe’s Two Faces 
International Shoe purported to cast aside these jurisdictional 

fictions.56 The Court recognized that “presence” was fictional shorthand 
to symbolize those activities subjecting a nonresident defendant to a 
state’s adjudicative jurisdiction,57 and “implied consent” similarly 
embodied the acts that were sufficient for jurisdiction.58 Instead of 
continuing these fictions, the Court directly examined the defendant’s 

                                                                                                                      
McDonald, 243 U.S. at 91; Pennoyer v. Neff, 95 U.S. 714, 722–26 (1878). 
 52. LOCKE, supra note 37, at 181–82. 
 53. Id. at 182. 
 54. Id. at 164; accord id. at 168–69 (calling for the enforcement of the laws made 
pursuant to the social contract). 
 55. Lea Brilmayer, Rights, Fairness, and Choice of Law, 98 YALE L.J. 1277, 1303–04 
(1989) (highlighting the consistency of Locke’s account with implicit consent jurisdictional 
cases). 
 56. See, e.g., Burnham v. Superior Court, 495 U.S. 604, 617–18 (1990) (Scalia, J.) 
(plurality opinion). 
 57. Int’l Shoe Co. v. Washington, 326 U.S. 310, 316–17 (1945). 
 58. Id. at 318. 
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forum activities to ascertain the propriety of jurisdiction.59 
For jurisdiction to be appropriate, the Court pronounced that the 

defendant’s activities must establish “minimum contacts” with the 
forum “such that the maintenance of the suit does not offend ‘traditional 
notions of fair play and substantial justice.’”60 This standard examines 
the “quality and nature of the [defendant’s] activity in relation to the fair 
and orderly administration of the laws which it was the purpose of the 
due process clause to insure.”61 The due process guarantee, the Court 
continued, “does not contemplate that a state may make binding a 
judgment in personam against an individual or corporate defendant with 
which the state has no contacts, ties, or relations.”62  

In providing examples of the requisite contacts or relations 
authorizing jurisdiction, the Court alluded to many of its earlier 
decisions. For instance, the Court explained that jurisdiction was 
appropriate when the activities of a corporation’s agents in the forum, 
whether occasional or continuous and systematic, gave “rise to the 
liabilities sued on . . . .”63 As support, the Court cited to a number of its 
implied consent precedents authorizing jurisdiction in the absence of 
actual consent to the suit or the appointment of an agent for service of 
process.64 The Court also relied on earlier decisions employing the 
corporate “presence” by “doing business” fiction to pronounce that 
jurisdiction alternatively could be premised on a defendant’s continuous 
activities with the forum “thought so substantial and of such a nature as 
to justify suit against it on causes of action arising from dealings 
entirely distinct from those activities.”65 These passages indicated that 
International Shoe’s minimum contacts test merely synthesized prior 
jurisdictional doctrine under a realist perspective.66 

                                                                                                                      
 59.  Id. at 316, 319–20. 
 60. Id. at 316 (quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940)). International Shoe 
addressed a due process challenge to Washington’s administrative proceedings to obtain 
unemployment compensation from the International Shoe Company, which employed eleven to 
thirteen salesmen within the state. Id. at 312–13. The Court held that exercising jurisdiction did 
not violate due process as the corporation’s obligations arose out of its “systematic and 
continuous” activities within Washington, “mak[ing] it reasonable and just, according to our 
traditional conception of fair play and substantial justice, to permit the state to enforce the 
obligations . . . .” Id. at 320. 
 61. Id. at 319. 
 62. Id. 
 63. Id. at 317–18. 
 64. Id. (citing, inter alia, Pa. Lumbermen’s Mut. Fire Ins. Co. v. Meyer, 197 U.S. 407, 
414–15 (1905); Hess v. Pawloski, 274 U.S. 352 (1927); Kane v. New Jersey, 242 U.S. 160 
(1916)). 
 65. Id. at 318 (citing, inter alia, Tauza v. Susquehanna Coal Co., 115 N.E. 915 (N.Y. 
1917)). 
 66. Cf. Kurland, supra note 47, at 589 (urging that International Shoe substituted a new 
rationale for its earlier precedents). 
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On the other hand, other passages suggested an entirely new 
approach. The Court repeatedly highlighted that jurisdictional assertions 
must merely be “reasonable” or “fair.”67 Power-based jurisdictional 
theory was notably absent from the Court’s analysis. While the Court 
explained that jurisdiction was “[h]istorically . . . grounded on [the] de 
facto power over the defendant’s person,” the Court appeared to adopt a 
new conceptual understanding predicated on fairness, convenience, 
reciprocal benefits, and the American federal system.68 The Court 
rejected the rigid formalism that characterized nineteenth century 
jurisdictional doctrine,69 explaining that the appropriate jurisdictional 
analysis is not “simply mechanical or quantitative.”70 

International Shoe thus contained two faces—one looking to past 
doctrine, with the other expressive of a new conceptual theory.71 While 
this new theory appeared to accord with the New Deal Court’s 
contemporaneous relaxation of due process constraints for other types 
of governmental action,72 the face that would govern future 
jurisdictional doctrine was uncertain. 

C.  Purposeful Availment and the Modern Framework 
The new face envisioning relaxed constraints on personal 

jurisdiction predominated initially. Over the next dozen years, the Court 
interpreted constitutional jurisdictional limits as establishing minimal 
restraints on the reach of state courts.73 McGee v. International Life 
                                                                                                                      
 67. See, e.g., Int’l Shoe, 326 U.S. at 316 (maintaining suit must “not offend ‘traditional 
notions of fair play and substantial justice.’” (quoting Milliken, 311 U.S. 457, 463 (1940))); id. 
at 317 (explaining demands of due process may be met if the defendant’s forum contacts “make 
it reasonable . . . to defend the particular suit”); id. (noting that requiring defense of suit away 
from defendant’s home or locale where it conducts substantial activities “has been thought to lay 
too great and unreasonable a burden on the corporation to comport with due process”); id. at 320 
(concluding defendant’s forum connections made it “reasonable and just, according to our 
traditional conception of fair play and substantial justice” for the state to assert adjudicatory 
jurisdiction); id. (holding suit did not involve “an unreasonable or undue procedure”). 
 68. Id. at 316–19. 
 69. As the Court held in Pennoyer v. Neff, 95 U.S. 714 (1878), if the state attempted to 
obtain in personam jurisdiction without serving process in the state or obtaining the defendant’s 
consent, the state’s assertion of jurisdiction violated “first principles of justice” and was void. 
Id. at 731–32. This mutually exclusive contrast between the spheres of governmental power and 
the liberty of the individual is paradigmatic of “the Formal Style in juristic reasoning.” Geoffrey 
C. Hazard, Jr., A General Theory of State-Court Jurisdiction, 1965 SUP. CT. REV. 241, 271. 
 70. Int’l Shoe, 326 U.S. at 319. 
 71. See Terry S. Kogan, A Neo-Federalist Tale of Personal Jurisdiction, 63 S. CAL. L. 
REV. 257, 350–56 (1990) (discussing both sides of the “Janus-faced approach” behind the 
International Shoe ruling). 
 72. See Rhodes, supra note 47, at 594–98 (discussing the New Deal’s effect on various 
due process constraints, such as the Lochner-era “freedom of contract”). 
 73. See, e.g., Perkins v. Benguet Consol. Mining Co., 342 U.S. 437, 447–48 (1952) 
(concluding Ohio could exercise adjudicatory jurisdiction over a Philippine company based on 
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Insurance Co., for instance, upheld California’s exercise of jurisdiction 
over a Texas insurer based on a single policy the defendant delivered in 
California.74 The Court determined that the policy had a “substantial 
connection” with California because the insurer offered to insure a 
California resident, the insured mailed premiums from California, and 
the insured died while residing in California.75 Although the insurer 
might suffer inconvenience by litigating in California, according to the 
Court this type of inconvenience did not rise to the level of a due 
process violation, especially in relation to California’s “manifest interest 
in providing effective means of redress for its residents when their 
insurers refuse to pay claims.”76 Other cases during this period likewise 
upheld jurisdictional assertions that were “fair” and “reasonable,” with 
the Court emphasizing in several cases that the state’s interests in 
adjudicating the suit outweighed any litigation burdens.77  

Nevertheless, the Court soon determined that, regardless of whether 
it was reasonable or fair for a lawsuit to proceed within the forum, the 
state’s jurisdictional power ultimately necessitated the defendant’s 
purposeful activities in or towards the forum. In Hanson v. Denckla, the 
court held that Florida could not exercise personal jurisdiction over a 
Delaware trust company when the settlor of the trust, who had been 
domiciled in Pennsylvania, subsequently became domiciled in Florida.78 
The Court explained that, even if defending a suit in the forum would 
not be too burdensome, the defendant could not be forced to do so in the 
absence of those “‘minimal contacts’ with that State that are a 
prerequisite to its exercise of power over him.”79 Such contacts require 
the defendant—not somebody else—to engage in conduct “purposefully 
avail[ing] itself of the privilege of conducting activities within the 

                                                                                                                      
its president’s “continuous and systematic supervision of the necessarily limited wartime 
activities of the company” in the state, even though the plaintiff’s claims “arose from activities 
entirely distinct” from the company’s Ohio operations); Travelers Health Ass’n v. Virginia, 339 
U.S. 643, 648 (1950) (holding Nebraska mail order insurer amenable to regulatory cease and 
desist proceedings in Virginia as its “contacts and ties . . . with Virginia residents, together with 
that state’s interest in faithful observance of the certificate obligations” justified the suit); 
Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950) (“[New York’s interest] 
in providing means to close trusts that exist by the grace of its laws and are administered under 
the supervision of its courts is so insistent and rooted in custom as to establish beyond doubt the 
right of its courts to determine the interests of all claimants, resident or nonresident . . . .”). 
 74. 355 U.S. 220, 222–23 (1957). 
 75. Id. 
 76. Id. 
 77. See, e.g., id. at 223–24; Travelers Health, 339 U.S. at 648; Mullane, 339 U.S. at 313. 
 78. 357 U.S. 235, 238–39, 251 (1958). 
 79. Id. at 251. The Court reasoned that this was because the personal jurisdiction 
restrictions emanating from the Due Process Clause “are more than a guarantee of immunity 
from inconvenient or distant litigation. They are a consequence of territorial limitations on the 
power of the respective States.” Id. 



402 FLORIDA LAW REVIEW [Vol. 64 
 

forum State, thus invoking the benefits and protections of its laws.”80 
The acts of the trust company defendant, not the conduct of the settlor 
or other interested parties, thus determined whether Florida’s 
jurisdictional assertion satisfied due process.81 

Hanson was a dramatic jurisprudential shift from the Court’s other 
decisions since International Shoe, which predominantly relied upon 
balancing state interests and litigation burdens to evaluate the propriety 
of jurisdiction.82 While Florida had a strong interest in adjudicating 
Hanson because the settlor appointed trust beneficiaries in Florida, the 
settlor and a number of beneficiaries resided in Florida, and the settlor’s 
will was probated in Florida,83 the Court nevertheless reasoned that the 
focus had to remain on the trust company’s failure to perform 
purposeful activities establishing the necessary connection with 
Florida.84 Hanson thus barred state jurisdictional authority over 
nonresident defendants that did not choose to seek the forum’s 
privileges or obtain its benefits, irrespective of the reasonableness of the 
state’s asserted interests in comparison to the particular defendant=s 
litigation burdens. 

Subsequent Supreme Court jurisdictional decisions have continued 
to feature Hanson’s purposeful availment requirement.85 The 
consideration of the necessary “contacts, ties, or relations”86 for 
jurisdiction hence is limited solely to those contacts resulting from the 
defendant’s own efforts to obtain the benefits and protections of the 

                                                                                                                      
 80. Id. at 253. 
 81. Id. at 254 (concluding the personal jurisdiction issue “is resolved in this case by 
considering the acts of the trustee”). 
 82. See, e.g., McGee v. Int’l Life Ins. Co., 355 U.S. 220, 223 (1957); Travelers Health, 
339 U.S. at 648; Mullane, 339 U.S. at 313. Professor Freer emphasizes this shift from the 
perspective of Justice Brennan in Richard D. Freer, Personal Jurisdiction in the Twenty-First 
Century: The Ironic Legacy of Justice Brennan, 63 S.C. L. REV. (forthcoming 2012) (manuscript 
at 2), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1969142. 
 83. See Hanson, 357 U.S. at 258 (Black, J., dissenting). 
 84. Id. at 253–54 (majority opinion). The Court held that the trust agreement was entered 
without any connection to Florida, as it was executed in Delaware by a Delaware trust company 
and a Pennsylvania domiciliary with the trust assets being held in Delaware. Id. at 251–52. 
While the settlor subsequently conducted several “bits of trust administration” from Florida, the 
Court opined that the trust company itself did not perform acts in Florida exercising “a 
privilege” sufficient to justify jurisdiction. Id. at 252. 
 85. See, e.g., Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 109–12 (1987) 
(O’Connor, J.) (plurality opinion); Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472–76 
(1985); Helicopteros Nacionales de Colom., S.A. v. Hall, 466 U.S. 408, 417, 420 (1984); Calder 
v. Jones, 465 U.S. 783, 789 (1984); Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 774–80 
(1984); Rush v. Savchuk, 444 U.S. 320, 329 (1980); World-Wide Volkswagen Corp. v. 
Woodson, 444 U.S. 286, 297 (1980); Kulko v. Superior Court, 436 U.S. 84, 93–94 (1978); 
Shaffer v. Heitner, 433 U.S. 186, 215–16 (1977). 
 86.  Int’l Shoe Co. v. Washington, 326 U.S. 310, 319 (1945). 
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state’s laws, without considering the activity of others.87 In World-Wide 
Volkswagen Corp. v. Woodson, the plaintiffs selected a logical forum 
for their automotive products liability action—the state where they were 
involved in an accident during a cross-country move.88 However, the 
Court held that this did not authorize jurisdiction over the regional 
distributor or the retail dealer of the automobile when neither of them 
had undertaken any type of activity within or directed toward the forum 
state.89 Because the automobile’s forum presence was due to the 
unilateral decision of the plaintiffs to drive across the country, 
jurisdiction was improper over those defendants not seeking the benefits 
and protections of the forum’s laws.90 

The purposeful availment inquiry thereby distinguishes those forum 
activities or contacts that may suffice for jurisdiction from those 
“‘random,’ ‘fortuitous,’ or ‘attenuated’ contacts” that do not.91 Several 
means exist to satisfy it. The paradigms are (1) being physically within 
the forum, either in person or through agents, and committing an act 
that allegedly causes harm or breaches an obligation,92 or (2) locating or 
acquiring property within the forum related to the litigation.93 Although 
these paradigms “are useful baselines in considering other types of 
purposeful availment queries,”94 actual physical presence of a person or 
property is not necessary.95 Even without entering the forum, a 

                                                                                                                      
 87. See, e.g., Helicopteros, 466 U.S. at 416–17; Rush, 444 U.S. at 330; World-Wide 
Volkswagen, 444 U.S. at 298; Kulko, 436 U.S. at 93–94. 
 88. 444 U.S. at 288. The plaintiffs, who resided in New York, purchased the automobile 
in New York from a local dealer the year before they were involved in an accident in Oklahoma 
as they were traveling to a new home in Arizona. Id. 
 89. Id. at 298. There was no showing that the retail dealer or local distributor had any 
connection with Oklahoma other than “a single Audi automobile, sold in New York to New 
York residents, happened to suffer an accident while passing through Oklahoma.” Id. at 295. 
 90. Id. at 298. 
 91. See Burger King, 471 U.S. at 475 (quoting Keeton, 465 U.S. at 774; World-Wide 
Volkswagen, 444 U.S. at 299). 
 92. Republic of Arg. v. Weltover, Inc., 504 U.S. 607, 619–20 (1992) (concluding 
Argentina purposefully availed itself of the benefits and protections of the United States by 
appointing a financial agent in New York and issuing negotiable debt instruments in United 
States currency payable in New York); Int’l Shoe Co. v. Washington, 326 U.S. 310, 313–14 
(1945) (holding employment of eleven to thirteen salesmen within forum conducting activities 
on corporation’s behalf subjected corporation to jurisdiction for claims related to those 
activities). 
 93. Shaffer v. Heitner, 433 U.S. 186, 207–08 (1977) (recognizing that claiming property 
within a state typically satisfies purposeful availment and is sufficient for the state’s exercise of 
jurisdiction over lawsuits related to the claimed property). 
 94. Charles W. “Rocky” Rhodes, The Predictability Principle in Personal Jurisdiction 
Doctrine: A Case Study on the Effects of a “Generally” Too Broad, but “Specifically” Too 
Narrow Approach to Minimum Contacts, 57 BAYLOR L. REV. 135, 173 (2005). 
 95. Burger King, 471 U.S. at 476 (recognizing jurisdiction “may not be avoided merely 
because the defendant did not physically enter the forum State”). 
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defendant may purposefully seek the benefits and protections of the 
state’s laws by executing a contract with a “substantial connection” to 
the forum in light of “prior negotiations and contemplated future 
consequences, along with the terms of the contract and the parties’ 
actual course of dealing.”96 A defendant also may be subject to 
jurisdiction by purposefully aiming an intentional tortious act at the 
forum with the knowledge that his or her conduct will cause an injury 
there.97 Purposeful availment of the benefits and protections of the 
state’s laws likewise exists when a defendant serves the market for 
goods and services within the forum, even if it does not have agents 
physically within the forum.98 Yet the Court has cautioned that certain 
activities are insufficient to obtain the requisite benefits and protections 
of a state’s laws, such as the attenuated benefits from selling products in 
other states that are capable of being used in the forum,99 sending 
children to live with their mother in the forum,100 or accepting a check 
drawn on a forum bank.101 In these and similar situations in which the 
defendant has not sought sufficient forum benefits, jurisdiction cannot 
be exercised. 

International Shoe’s “fairness” or “reasonableness” standard 
accordingly came to be almost exclusively dependent on the defendant’s 
purposeful acts in or towards the forum.102 Jurisdictional assertions over 

                                                                                                                      
 96. Id. at 479 (upholding exercise of jurisdiction over Michigan resident in Florida due to 
his negotiation “with a Florida corporation for the purchase of a long-term franchise”). 
 97. Calder v. Jones, 465 U.S. 783, 784–85, 789 (1984) (upholding jurisdiction over editor 
and reporter of weekly national magazine in California for alleged defamatory statements made 
against actress Shirley Jones in the publication “based on the ‘effects’ of their Florida conduct in 
California”). 
 98. See, e.g., Quill Corp. v. North Dakota, 504 U.S. 298, 301–02, 308 (1992) (rejecting 
due process challenge to imposition of a use tax on a mail order retailer making one million 
dollars in annual sales to 3000 forum customers through analogy to personal jurisdiction 
purposeful availment requirement); Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 772, 774 
(1984) (holding circulation of ten to fifteen thousand magazines a month in forum was conduct 
purposefully directed at the forum). 
 99. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 299 (1980) (“[W]hatever 
marginal revenues petitioners may receive by virtue of the fact that their products are capable of 
use in [the forum] is far too attenuated a contact to justify the State’s exercise of in personam 
jurisdiction . . . .”). 
 100. Kulko v. Superior Court, 436 U.S. 84, 94 (1978) (holding California’s assertion of 
jurisdiction in a child support action against a New York father based on his sending his 
children to live with their mother violated due process). 
 101. Helicopteros Nacionales de Colom., S.A. v. Hall, 466 U.S. 408, 416–17 (1984) 
(refusing to consider acceptance of a check drawn on a forum bank as a relevant contact). 
 102. See, e.g., Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (acknowledging that 
though modern transportation decreased the burden of defending oneself in another forum, the 
“touchstone remains” purposeful availment); Kulko, 436 U.S. at 94 (analyzing whether father’s 
consent to daughter’s living in California was a “purposeful act” sufficient to establish 
California jurisdiction). 
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a defendant who purposefully commits or directs forum acts that give 
rise to the liabilities sued upon are nearly always “fair” because he or 
she has submitted to the forum or benefitted in some measure from the 
state’s laws.103 On the other hand, it is never “fair” to exercise 
jurisdiction in the absence of such forum-directed conduct.104 This 
provides potential defendants the ability to ‘“structure their primary 
conduct with some minimum assurance as to where that conduct will 
and will not render them liable to suit.’”105 

The dispositive role of purposeful availment in the minimum 
contacts analysis ties post-International Shoe doctrine to the social 
contract philosophical tradition limiting the scope of governmental 
authority to those who have submitted or consented.106 The 
constitutional compact defines the limited powers of the government 
and outlines the government’s relationship to the sovereign people.107 
The purposeful availment requirement, necessitating that a defendant 
enjoy the benefits and protections of the forum’s laws for state 
jurisdictional authority, corresponds with these governmental limits and 
the obligations of those within its regulatory sphere. In the words of 
Locke, “every man that hath any possessions or enjoyment of any part 
of the dominions of any government doth thereby give his tacit consent 
and is as far forth obliged to obedience to the laws of that government, 
during such enjoyment, as anyone under it.”108 Locke continued that 
foreigners “enjoying the privileges and protection” of a government 
                                                                                                                      
 103. Burger King, 471 U.S. at 476. In rare circumstances, however, jurisdiction may be 
inappropriate even if purposeful availment exists. See Asahi Metal Indus. Co. v. Superior Court, 
480 U.S. 102, 113–16 (1987) (considering several factors in its determination of jurisdiction, 
including “the burden on the defendant, the interests of the forum State, and the plaintiff’s 
interest in obtaining relief”). However, the Court has not accepted the converse proposition—
that it can be fair to exercise jurisdiction in the absence of purposeful availment. World-Wide 
Volkswagen, 444 U.S. at 294. 
 104. World-Wide Volkswagen, 444 U.S. at 294. The Court did opine that fairness 
considerations could “sometimes serve to establish the reasonableness of jurisdiction upon a 
lesser showing of minimum contacts than would otherwise be required.” Burger King, 471 U.S. 
at 477 (citing Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 780 (1984); Calder v. Jones, 465 
U.S. 783, 788–89 (1984); McGee v. Int’l Life Ins. Co., 355 U.S. 220, 223–24 (1957)). However, 
this does not mean that jurisdiction can be upheld in the absence of conduct purposefully 
directed to the forum—in each of the cases the Court cited as supporting this proposition, the 
defendant had engaged in some activity purposefully directed at the forum. Keeton, 465 U.S. at 
774 (selling ten to fifteen thousand magazines a month in forum); Calder, 465 U.S. at 788–89 
(targeting allegedly defamatory article at forum); McGee, 355 U.S. at 223 (offering insurance 
coverage to policyholder in forum). 
 105. Burger King, 471 U.S. at 472 (quoting World-Wide Volkswagen, 444 U.S. at 297). 
 106. See, e.g., Earl M. Maltz, Reflections on a Landmark: Shaffer v. Heitner Viewed from a 
Distance, 1986 BYU L. REV. 1043, 1060; Wendy Collins Perdue, Personal Jurisdiction and the 
Beetle in the Box, 32 B.C. L. REV. 529, 536 (1991). 
 107. See Louis Henkin, Rights: Here and There, 81 COLUM. L. REV. 1582, 1584 (1981). 
 108. LOCKE, supra note 37, at 182. 
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were bound “to submit to its administration.”109 A voluntary action of 
the defendant toward the forum thus provides the affiliation needed for 
the state, in light of modern economic realities, to assert adjudicatory 
jurisdiction over the defendant in accordance with the founding social 
contract philosophy. 

Purposeful availment also connects post-Shoe doctrine to pre-Shoe 
doctrine. While the articulated “foundation” of pre-Shoe jurisdictional 
doctrine was “physical power,”110 this power- and territorial-based 
premise depended on some relationship existing between the defendant 
and the forum, such as owing allegiance to the state, being in the state 
when served, having property attached within the state, committing an 
act that implicitly constituted “consent” to jurisdiction, or actually 
consenting to jurisdiction.111 Although International Shoe banished the 
fiction of implied consent, the purposeful availment requirement entails 
an analogous evaluation of the defendant’s underlying activities in the 
forum. Under pre-Shoe doctrine, the analysis was whether the 
defendant’s forum activities could be viewed as implicitly consenting to 
jurisdiction in light of the state’s jurisdictional statutes and the extent of 
its sovereign regulatory authority over the nonresident’s activities 
within the forum.112 Instead of this fictitious notion of consent, post-
Shoe cases began to examine the forum activities directly to ascertain 
whether they established a sufficient relationship with the sovereign for 
amenability.113  

 
                                                                                                                      
 109. Id. at 183. 
 110. McDonald v. Mabee, 243 U.S. 90, 91 (1917) (“The foundation of jurisdiction is 
physical power.”). 
 111. See supra Section I.A. 
 112. See Henry L. Doherty & Co. v. Goodman, 294 U.S. 623, 625, 628 (1935) (upholding 
nonresident individual’s amenability for dealing securities based on forum’s special regulatory 
regime and provisions of jurisdictional statute); Hess v. Pawloski, 274 U.S. 352, 356 (1927) 
(examining terms of nonresident motorist consent statute and state’s regulatory interests in 
excluding motor vehicles). The Supreme Court earlier refused to apply the implicit consent 
doctrine to natural individuals transacting business in the state, reasoning that nonresident 
individuals could not be excluded from conducting business under the Privileges and 
Immunities Clause’s prohibition against discrimination. Flexner v. Farson, 248 U.S. 289, 293 
(1919). However, the Court’s subsequent holdings limited Flexner, concluding that it did not 
apply when the state imposed a non-discriminatory regulatory scheme on both residents and 
nonresidents conducting in-state activities and service was made on an appropriate in-state 
agent. Henry L. Doherty & Co., 294 U.S. at 628; Hess, 274 U.S. at 356. 
 113. See, e.g., Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 111–12 (1987) 
(O’Connor, J.) (plurality opinion); Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472–73 
(1985); Helicopteros Nacionales de Colom., S.A. v. Hall, 466 U.S. 408, 416 (1984); Calder v. 
Jones, 465 U.S. 783, 789 (1984); Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 779–80 
(1984); Rush v. Savchuk, 444 U.S. 320, 329 (1980); World-Wide Volkswagen Corp. v. 
Woodson, 444 U.S. 286, 297 (1980); Kulko v. Superior Court, 436 U.S. 84, 93–94 (1978); 
Shaffer v. Heitner, 433 U.S. 186, 215–16 (1977). 
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Even the core analysis in the discarded “presence” construct 
retained some vitality. Although International Shoe could be read to 
adopt a sliding continuum examining the reasonableness of jurisdiction 
in light of the extent of the defendant’s contacts and the relationship of 
the contacts to the litigation,114 the Supreme Court subsequently 
pronounced that two distinct types of adjudicative jurisdictional power 
existed under the minimum contacts test—specific and general 
jurisdiction.115 Specific jurisdiction, the modern analogue of the implied 
consent fiction, establishes amenability over defendants in cases related 
to a defendant’s purposefully directed forum conduct.116 General 
jurisdiction, on the other hand, provides a global adjudicative authority 
when the defendant’s forum contacts are sufficiently substantial to 
justify the defendant’s amenability on any cause of action, as in the 
corporate presence by doing business cases.117 Indeed, in defining the 
scope of general jurisdiction, International Shoe and its progeny 
frequently relied on these earlier corporate “presence” cases as 
authority.118 While the nomenclature changed, and some fictions were 
cast aside, the Supreme Court employed the same basic underlying 
jurisdictional framework. 

This framework included authorizing jurisdictional assertions based 
on the traditional pre-Shoe bases of physical presence and consent. 
Burnham v. Superior Court unanimously upheld California’s exercise of 
jurisdiction over a nonresident defendant personally served while in the 
state.119 While the Court splintered on the rationale, with some Justices 
focusing on traditions and others on fairness,120 all agreed that even 
                                                                                                                      
 114. See, e.g., William M. Richman, A Sliding Scale to Supplement the Distinction Between 
General and Specific Jurisdiction, 72 CALIF. L. REV. 1328, 1345 (1984) (“As the quantity and 
quality of the defendant’s forum contacts increase, a weaker connection between the plaintiff’s 
claim and those contacts is permissible; as the quantity and quality of the defendant’s forum 
contacts decrease, a stronger connection between the plaintiff’s claim and those contacts is 
required.”). 
 115. Helicopteros, 466 U.S. at 414–15; see also Mary Twitchell, The Myth of General 
Jurisdiction, 101 HARV. L. REV. 610, 613, 680 (1988) (proposing alternative nomenclature to 
clarify the distinction between these two types of jurisdiction). 
 116. Helicopteros, 466 U.S. at 414 & n.8. 
 117. See Charles W. “Rocky” Rhodes, Clarifying General Jurisdiction, 34 SETON HALL L. 
REV. 807, 812–18 (2004) (discussing the development of general jurisdiction). 
 118. Helicopteros, 466 U.S. at 417–18 (relying on Rosenberg Bros. & Co. v. Curtis Brown 
Co., 260 U.S. 516 (1923)); Perkins v. Benguet Consol. Mining Co., 342 U.S. 437, 446 n.6 
(1952) (citing, inter alia, Phila. & Reading Ry. Co. v. McKibbin, 243 U.S. 264 (1917); Barrow 
S.S. Co. v. Kane, 170 U.S. 100 (1898)); Int’l Shoe Co. v. Washington, 326 U.S. 310, 318 (1945) 
(citing, inter alia, Mo., Kan. & Tex. Ry. Co. v. Reynolds, 255 U.S. 565 (1921); Tauza v. 
Susquehanna Coal Co., 115 N.E. 915 (N.Y. 1917)). 
 119. 495 U.S. 604, 628 (1990) (Scalia, J.) (plurality opinion). The case involved a New 
Jersey father who was served with summons in a California divorce action while he was in 
California to conduct business and visit his children. Id. at 608. 
 120. Justice Scalia’s opinion employed an historical approach, contending that transient  
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under modern doctrine, the original American jurisdictional 
touchstone—service of process against one voluntarily present in the 
forum—still establishes (as a general rule) the defendant’s 
amenability.121 

Courts also continued to predicate adjudicative jurisdiction on 
consent, in the forms of both pre-suit express consent and implied post-
suit consent. Before suit, a defendant may agree in a contract “to submit 
to the jurisdiction of a given court,” and such an agreement establishes 
the defendant’s amenability.122 A defendant may also implicitly consent 
to the court’s adjudicative authority after suit by engaging in certain 
litigation conduct, such as appearing without objecting properly to the 
court’s exercise of personal jurisdiction,123 stipulating to the court’s 
jurisdiction,124 filing suit in the forum,125 or failing to comply with 
discovery orders regarding jurisdictional facts.126 While pre-suit implicit 
consent as in Hess now falls within the rubric of the specific jurisdiction 
minimum contacts analysis, other aspects of consent still justify the 
defendant’s amenability. 
                                                                                                                      
jurisdiction is permissible “because it is one of the continuing traditions of our legal system that 
define the due process standard of ‘traditional notions of fair play and substantial justice.’” Id. at 
619. Justice Brennan’s concurrence evaluated the fairness of the defendant’s amenability in light 
of his expectations and the benefits he received while in the state. Id. at 637–38 (Brennan, J., 
concurring). 
 121. See id. at 619 (Scalia, J.) (plurality opinion); id. at 639 (Brennan, J., concurring); id. at 
640 (Stevens, J., concurring). Although the American tradition’s English heritage may not be as 
supportive as some early American jurists believed, see Albert A. Ehrenzweig, The Transient 
Rule of Personal Jurisdiction: The “Power” Myth and Forum Non Conveniens, 65 YALE L.J. 
289, 296–97 (1956), the rule did have antecedents in Lockean social contract theory. LOCKE, 
supra note 37, at 86–88 (discussing the power of governments over transients). 
 122. Nat’l Equip. Rental, Ltd. v. Szukhent, 375 U.S. 311, 316 (1964). A lease contract for 
farm equipment that the Szukhents signed designated a New York agent for service of process, 
although the Szukhents were not acquainted with the agent, who was the wife of one of the 
officers of the leasing company. Id. at 313, 319. The Court nevertheless upheld service on the 
agent as valid when the agent promptly informed the Szukhents of the suit after being served. Id. 
at 317–18. 
 123. FED. R. CIV. P. 12(h)(1); see also Ins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de 
Guinee, 456 U.S. 694, 705 (1982). 
 124. See, e.g., Petrowski v. Hawkeye-Sec. Ins. Co., 350 U.S. 495, 496 (1956) (per curiam). 
Although the defendant insurer originally sought to quash service on personal jurisdiction 
grounds, it later filed a stipulation in which all parties agreed to “voluntarily submit[]” to the 
court’s jurisdiction. Id. at 495–96. 
 125. Adam v. Saenger, 303 U.S. 59, 67–68 (1938) (holding that because plaintiff’s 
“voluntary act in demanding justice from the defendant . . . submitted himself to the jurisdiction 
of the court, there is nothing arbitrary or unreasonable in treating him as being there for all 
purposes for which justice to the defendant requires his presence.”). Although Adam was 
decided before International Shoe, the Supreme Court cited it approvingly in Ins. Corp. of Ir., 
456 U.S. at 704. 
 126. Ins. Corp. of Ir., 456 U.S. at 707–09 (upholding assertion of personal jurisdiction as 
discovery sanction for defendants’ failure to comply with jurisdictional discovery orders). 
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The only pre-Shoe jurisdictional ground disavowed during the 
twentieth century was attaching a defendant’s forum property as a 
jurisdictional predicate for claims unrelated to the property. Shaffer v. 
Heitner held that Delaware could not exercise jurisdiction over 
corporate officers and directors of a Delaware corporation merely from 
the attachment of their stock, which was neither the subject matter of 
the case nor even tangentially related to the litigation.127 While 
recognizing the long-standing American pedigree of jurisdictional 
assertions predicated on property—even when the property was 
unrelated to the litigation—the Court reasoned that this jurisdictional 
form relied on the legal fiction that the proceeding was only against the 
property.128 As the Court made clear, property has no independent stake 
in a judicial proceeding—courts adjudicate the interests of persons in 
property, not some interests of the property itself.129 While the Court 
implied that such fictional rules for claims unrelated to the property may 
have been necessary to diminish the harshness of the physical presence 
rule during the Pennoyer era,130 it was “an ancient form without 
substantial modern justification. Its continued acceptance would serve 
only to allow state-court jurisdiction that is fundamentally unfair to the 
defendant.”131 

Except for this singular exception, the post-Shoe twentieth century 
model was conceptually and theoretically analogous to the pre-Shoe 
model. Express consent, service of process against an individual while 
in the state, and citizenship or domicile were still valid jurisdictional 
predicates. In place of implicit consent through in-state activities 
implicating a sufficient state regulatory authority as defined by statute, 
courts directly evaluated the activities of defendants to ascertain the 
fairness of the jurisdictional assertion in light of the relationship of 
defendant’s purposeful conduct to the litigation. Instead of corporate 
“presence,” courts examined whether the defendant’s forum activities 
were continuous, systematic, and substantial enough to justify a suit on 

                                                                                                                      
 127. 433 U.S. 186, 211–13 (1977). The case involved a shareholder’s derivative action 
filed against Greyhound, its corporate subsidiary, and officers and directors of both corporations 
for causing the corporations to engage in actions in Oregon that led to a large antitrust fine. Id. 
at 189–90. Some 82,000 shares of stock owned by the officers and directors were “seized,” 
relying on a Delaware statute deeming stock in a Delaware corporation present in the state. Id. at 
191–92. 
 128. Id. at 210–12. 
 129. Id. at 207–08. 
 130. Id. at 200–01. 
 131. Id. at 212. The Court reasoned that the Full Faith and Credit Clause and proper 
sequestration procedures satisfied any state interest in preventing wrongdoers from removing 
their property to another state in which personal jurisdiction could not be obtained. Id. at 210. 
The Court did not view assuring the plaintiffs of a forum as a sufficient supporting modern 
interest within the scope of the International Shoe standard. Id. at 211. 
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any cause of action.132 These bases comported with the social contract 
philosophical tradition limiting the scope of governmental authority to 
those establishing the requisite relationship with the sovereign, just as 
the jurisdictional grounds recognized before International Shoe did. 

This is not to say that International Shoe made no difference. Quite 
to the contrary, its movement towards a realistic appraisal of the 
defendant’s acts rather than employing fictions, especially as the Court 
acknowledged modern economic realities,133 led to some holdings that 
could not have been obtained under prior doctrine (at least without the 
Court further extending the pre-Shoe fictions). For instance, the pre-
Shoe implicit consent concept apparently did not extend personal 
jurisdiction to reach individuals who did not physically enter the forum 
either in person or through agents to conduct those activities specified 
by statute.134 As a result, adjudicatory jurisdiction could not have been 
exercised against the individual defendants in cases such as Burger 
King Corp. v. Rudzewicz and Calder v. Jones.135 Similarly, jurisdiction 
over corporations under pre-Shoe standards appeared to require some 
in-state business activity by corporate agents,136 which was absent in 
some later cases in which the Supreme Court upheld jurisdiction.137 
                                                                                                                      
 132. But see Rhodes, supra note 117, at 829–52 (highlighting lower courts and state courts 
upholding general jurisdiction under much lower thresholds). 
 133. See, e.g., World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293 (1980) 
(discussing the interstate nature of commercial business in the American economy); McGee v. 
Int’l Life Ins. Co., 355 U.S. 220, 223 (1957) (discussing the “nationalization of commerce” 
within the United States). 
 134. Cf. Henry L. Doherty & Co. v. Goodman, 294 U.S. 623, 628 (1935) (individual’s 
agents dealing in corporate securities within the state); Hess v. Pawloski, 274 U.S. 352, 356 
(1927) (individual driving on state’s roads). A nonresident natural individual could not be 
excluded from conducting business within the state under the Privileges and Immunities 
Clause’s prohibition against discrimination. Flexner v. Farson, 248 U.S. 289, 293 (1919). 
Although Flexner was later held inapplicable when the state imposed a non-discriminatory 
regulatory scheme applicable to both residents and nonresidents conducting activities within the 
state in cases in which service was made on an appropriate in-state agent, Henry L. Doherty & 
Co., 294 U.S. at 628; Hess, 274 U.S. at 356, there was no apparent basis for a state to regulate 
an individual never physically entering the state in person or through an agent. 
 135. 471 U.S. 462, 479, 487 (1985) (upholding jurisdiction against individual franchisee 
despite his failure to enter the forum state); 465 U.S. 783, 785–86, 791 (1984) (upholding 
jurisdiction against reporter and editor of weekly magazine for defamation claim irrespective of 
whether they traveled to the forum). 
 136. See, e.g., Minn. Commercial Men’s Ass’n v. Benn, 261 U.S. 140, 145 (1923) (holding 
insurer was not subject to jurisdiction based on having members in the state who sometimes 
solicited other members when the members were not agents with binding authority); Rosenberg 
Bros. & Co. v. Curtis Brown Co., 260 U.S. 516, 518 (1923) (holding nonresident corporation 
making purchases of merchandise in the forum was not doing business in the forum as required 
for jurisdiction). 
 137. See, e.g., McGee v. Int’l Life Ins. Co., 355 U.S. 220, 222–24 (1957) (upholding 
jurisdiction against nonresident insurer insuring only a single policy in the state through mail 
communications); Travelers Health Ass’n v. Virginia, 339 U.S. 643, 645, 650–51 (1950) 
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Moreover, by discarding the previously prevailing fictions, 
International Shoe unified the discordant jurisdictional strands for 
corporations and individuals into one cohesive whole. No longer did the 
defendant’s legal form determine the applicable standard. Under 
International Shoe, assertions of jurisdiction (aside from the traditional 
bases of appearance, consent, citizenship, domicile, and transient 
jurisdiction) against any defendant required the defendant to have the 
necessary minimum contacts with the forum.138 Unfortunately, though, 
a unitary framework did not translate into consistent jurisdictional 
outcomes.  

The Supreme Court’s post-Shoe decisions exhibit inconsistencies in 
explaining the relevant considerations and underlying policy 
justifications supporting its sometimes inharmonious holdings.139 Lower 
courts have struggled in their attempt to apply the Supreme Court’s 
pronouncements,140 especially to new forms of conducting business 
such as the Internet.141 After a two-decade hiatus from addressing state 

                                                                                                                      
(upholding jurisdiction against non-resident mail order health insurance business). 
 138. See, e.g., Shaffer v. Heitner, 433 U.S. 186, 204 n.19 (1977) (positing that “the 
International Shoe Court believed that the standard it was setting forth governed actions against 
natural persons as well as corporations”); McGee, 355 U.S. at 222 (noting International Shoe 
expanded state jurisdiction over both “foreign corporations and other nonresidents”). 
 139. See, e.g., Patrick J. Borchers, The Death of the Constitutional Law of Personal 
Jurisdiction: From Pennoyer to Burnham and Back Again, 24 U.C. DAVIS L. REV. 19, 78 (1990) 
(likening the constitutional roots of personal jurisdiction to those of a “tumbleweed”); Allan 
Erbsen, Impersonal Jurisdiction, 60 EMORY L.J. 1, 4–6 (2010) (describing the “[c]onstitutional 
law governing personal jurisdiction . . . as an evolving tapestry of modern insights and 
anachronistic assumptions stitched together without a guiding vision”); Kevin C. McMunigal, 
Desert, Utility, and Minimum Contacts: Toward a Mixed Theory of Personal Jurisdiction, 108 
YALE L.J. 189, 189 (1998) (“Ambiguity and incoherence have plagued the minimum contacts 
test . . . .”); Perdue, Personal Jurisdiction, supra note 106, at 530 (noting an inconsistency in the 
Court’s description of personal jurisdiction); Martin H. Redish, Tradition, Fairness, and 
Personal Jurisdiction: Due Process and Constitutional Theory After Burnham v. Superior 
Court, 22 RUTGERS L.J. 675, 686 (1991) (noting how the Scalia Court is “out of step with the 
Court’s most important jurisdictional precedents”). 
 140. RUSSELL J. WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAWS 143 (4th ed. 2001) 
(“Chaos and confusion have marked attempts by conscientious state and federal judges to apply 
the Supreme Court’s prescriptions for state-court jurisdiction.” (citation omitted)). See generally 
Todd David Peterson, The Timing of Minimum Contacts, 79 GEO. WASH. L. REV. 101, 125–42 
(2010) (outlining conflicts in the lower courts regarding the time period for assessing 
jurisdictional contacts). 
 141. See, e.g., Allyson W. Haynes, The Short Arm of the Law: Simplifying Personal 
Jurisdiction Over Virtually Present Defendants, 64 U. MIAMI L. REV. 133, 150–61 (2009) 
(discussing conflicting cases regarding a defendant’s amenability for Internet activities); Charles 
W. “Rocky” Rhodes, Rethinking Personal Jurisdiction Over the World-Wide Web, 52 ADVOC. 
53, 54–56 (2010) (describing conflicting Texas decisions regarding personal jurisdiction 
predicated on a website); Cassandra Burke Robertson, The Inextricable Merits Problem in 
Personal Jurisdiction, 45 U.C. DAVIS L. REV. (forthcoming 2012) (manuscript at 10–22), 
available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1952892 (discussing different 
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adjudicative authority, the Court granted certiorari during the October 
2010 Term to reconsider two muddled issues—jurisdiction predicated 
on the defendant placing a product in the stream of commerce and the 
scope of general personal jurisdiction over nonresident defendants. 

II.  THE INAUGURAL TWENTY-FIRST CENTURY DECISIONS 
The initial twenty-first century jurisdictional decisions addressed 

companion cases involving the amenability of foreign product 
manufacturers whose products reached the forum state. In one case, the 
allegedly defective product actually caused the injury in the forum; in 
the other, the allegedly defective product had no relationship at all to the 
forum, other than the fact that the corporation manufactured other 
products that reached the forum through intermediaries. In both cases 
the lower courts found the foreign defendant amenable to jurisdiction, 
but the Supreme Court reversed. The backgrounds of both cases, and 
their doctrinal and theoretical significance, are explored below. 

A.  The World-Wide Stream of Commerce After Nicastro 
Serving the market in the forum has been a basis to establish 

purposeful availment for decades. World-Wide Volkswagen recognized: 

[I]f the sale of a product of a manufacturer or 
distributor . . . arises from the efforts of the manufacturer or 
distributor to serve, directly or indirectly, the market for its 
product in other States, it is not unreasonable to subject it to 
suit in one of those States if its allegedly defective 
merchandise has there been the source of injury to its 
owner or to others.142 

An unresolved issue, though, was which activities would suffice. 
World-Wide Volkswagen merely provided some examples in dicta: 
making sales, advertising, soliciting business, and delivering “products 
into the stream of commerce with the expectation that they will be 
purchased by consumers in the forum State.”143 

Judicial interpretations of this last-mentioned activity, delivering 
products into the stream of commerce, led to doctrinal tumult.144 The 
Supreme Court first attempted to alleviate this confusion in Asahi Metal 

                                                                                                                      
approaches employed by lower courts in ascertaining amenability for Internet activities under 
the effects test).  
 142. 444 U.S. 286, 297 (1980). 
 143. Id. at 295–98. 
 144. See, e.g., Dustin E. Buehler, Economic Evolution, Jurisdictional Revolution 10  
(July 7, 2011) (unpublished manuscript), available at http://papers.ssrn.com/sol3/papers.cfm?ab
stract_id=1880975 (describing the various interpretations by lower courts). 
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Industry Co. v. Superior Court.145 Asahi considered whether a foreign 
defendant’s awareness that its component parts would eventually reach 
the forum state when they were “manufactured, sold, and delivered 
outside the United States” established the necessary contacts.146 Justice 
O’Connor, authoring the lead opinion that three other Justices joined, 
answered negatively. She reasoned that placing “a product into the 
stream of commerce, without more, is not an act of the defendant 
purposefully directed toward the forum State.”147 She continued that, to 
serve the market, additional conduct was required, such as “designing 
the product for the market in the forum State, advertising in the forum 
State, establishing channels for providing regular advice to customers in 
the forum state, or marketing the product through a distributor who has 
agreed to serve as the sales agent in the forum State.”148 Because the 
foreign component manufacturer had not undertaken the necessary 
activities under her “stream of commerce plus” theory,149 she 
determined minimum contacts did not exist.150 

Five other Justices disagreed. Justice Brennan, also writing for three 
other Justices, urged: 

The stream of commerce refers . . . to the regular and 
anticipated flow of products from manufacture to 
distribution to retail sale. As long as a participant in this 
process is aware that the final product is being marketed in 
the forum State, the possibility of a lawsuit there cannot 
come as a surprise. . . . A defendant who has placed goods 
in the stream of commerce benefits economically from the 

                                                                                                                      
 145. 480 U.S. 102 (1987). 
 146. Id. at 105. The plaintiff in Asahi had filed a products liability action after a motorcycle 
accident against a number of defendants, including Cheng Shin, the Taiwanese manufacturer of 
the tube of the motorcycle tire. Id. at 106. The plaintiff eventually settled all his claims with the 
defendants, but Cheng Shen had implead Asahi Metal, the Japanese manufacturer of the tube’s 
valve assembly, seeking indemnification. Id. This indemnity claim between two foreign 
manufacturers was the only claim remaining in the lawsuit. Id. 
 147. Id. at 112 (O’Connor, J.) (plurality opinion). 
 148. Id. 
 149. Although Justice O’Connor’s position is typically referred to as a “stream of 
commerce plus” approach, see, e.g., Bridgeport Music, Inc. v. Still N the Water Publ’g, 327 
F.3d 472, 479 (6th Cir. 2003) (referring to O’Connor’s position as “stream of commerce ‘plus’ 
theory”); Ruston Gas Turbines, Inc. v. Donaldson Co., 9 F.3d 415, 420 (5th Cir. 1993) (same); 
Vermeulen v. Renault, U.S.A., Inc., 985 F.2d 1534, 1548 (11th Cir. 1993) (same), this 
description may not be entirely accurate. Justice Brennan’s approach is not actually a pure 
stream of commerce theory, allowing the exercise of jurisdiction wherever the product is sold, 
but instead requires the defendant=s awareness that the product will be marketed in the forum. 
See Asahi, 480 U.S. at 116–17 (Brennan, J., concurring). A more accurate description might be 
that Justice Brennan defended an “awareness” theory and Justice O’Connor embraced an 
“awareness plus” approach. 
 150. Asahi, 480 U.S. at 112–13 (O’Connor, J.) (plurality opinion). 
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retail sale of the final product in the forum State, and 
indirectly benefits from the State’s laws that regulate and 
facilitate commercial activity.151 

Justice Stevens also expressed reservations with Justice O’Connor’s 
approach. After arguing that her discussion of minimum contacts was 
unnecessary when exercising jurisdiction was unreasonable in any 
event,152 he asserted that the foreign component manufacturer’s “regular 
course of dealing that results in deliveries of over 100,000 units 
annually over a period of several years would constitute ‘purposeful 
availment’ even though the item delivered to the forum State was a 
standard product marketed throughout the world.”153 

Asahi’s division led to more than two decades of continued conflict 
in the lower federal and state courts.154 With eight new sitting Justices 
in the October 2010 Term, the Supreme Court reconsidered the issue in 
J. McIntyre Machinery, Ltd. v. Nicastro.155 This second attempt fared no 
better. 

Robert Nicastro filed a products liability action in a New Jersey 
state court after losing four fingers while using a machine in New Jersey 
that J. McIntyre Machinery, a British corporation, manufactured in 
England.156 J. McIntyre had sold the machine to its exclusive 
independent American distributor, McIntyre Machinery America, Ltd. 
The distributor then sold it to Nicastro’s New Jersey employer, who had 
learned of the machine from representatives of J. McIntyre and its 
distributor at a Las Vegas convention.157 This transaction accorded with 
                                                                                                                      
 151. Id. at 117 (Brennan, J., concurring). 
 152. Eight Justices held that, irrespective of the resolution of the purposeful availment 
inquiry, this was a rare case in which jurisdiction was unreasonable because the only issue 
remaining in the case was an indemnification proceeding between two foreign manufacturers. 
Id. at 114–16 (majority opinion). 
 153. Id. at 122 (Stevens, J., concurring). 
 154. Compare Bridgeport Music, 327 F.3d at 479 (adopting Justice O’Connor’s approach), 
and Boit v. Gar-Tec Prods., Inc., 967 F.2d 671, 683 (1st Cir. 1992) (same), with Barone v. Rich 
Bros. Interstate Display Fireworks Co., 25 F.3d 610, 613–15 (8th Cir. 1994) (adopting Justice 
Brennan’s approach), and Ruston, 9 F.3d at 420–21 (same). Other courts avoided articulating a 
preference. See, e.g., Pennzoil Prods. Co. v. Colelli & Assocs., 149 F.3d 197, 205 (3d Cir. 1998) 
(declining to expressly adopt either approach); Vermeulen, 985 F.2d at 1548 (same). Some 
jurisdictions have issued conflicting opinions. See Rhodes, supra note 94, at 191–95 (discussing 
inconsistent pronouncements from the Texas Supreme Court). 
 155. 131 S. Ct. 2780 (2011). Since February 24, 1987, when Asahi was decided, nine 
Justices have been appointed to the Supreme Court (Justices Kennedy, Souter, Thomas, 
Ginsburg, Breyer, Roberts, Alito, Sotomayor, and Kagan), with one (Justice Souter) retiring in 
2009. See 131 S. Ct. at 2785; Charles W. “Rocky” Rhodes, Navigating the Path of the Supreme 
Appointment, 38 FLA. ST. U. L. REV. 537, 537 n.1 (2011). Justice Scalia was thus the only 
remaining member of the Asahi Court. 
 156. Nicastro, 131 S. Ct. at 2786, 2795. 
 157. Id. at 2786, 2791, 2796. The sale occurred in 1995, with Nicastro’s employer paying 



2012] PERSONAL JURISDICTION DOCTRINE 415 
 

J. McIntyre’s sales approach in the United States—although it 
coordinated marketing efforts and manned convention booths with its 
exclusive distributor in various states outside of New Jersey to promote 
its machines and solicit sales, it did not directly sell them to anyone 
other than the distributor.158 Yet the New Jersey Supreme Court, relying 
on its own precedent, Justice Brennan’s Asahi reasoning, and the 
realities of this marketing scheme in a global economy, held that J. 
McIntyre was amenable to New Jersey=s jurisdiction.159 

The Supreme Court disagreed, but without a majority opinion. 
Justice Kennedy, in a plurality opinion joined by Chief Justice Roberts 
and Justices Scalia and Thomas, concluded that “lawful judicial power” 
requires more than the defendant’s awareness of the product’s 
distribution in the forum. Instead, he determined the typical necessary 
predicate was defendant’s purposeful availment through firsthand 
targeting of the forum for its goods, which was not present here since J. 
McIntyre itself had never advertised in, directly sold to, or otherwise 
focused on the New Jersey market.160 Justice Breyer, joined by Justice 
Alito, concurred on the ground that the Court’s jurisdictional precedent 
did not support that a single isolated sale could suffice for 
jurisdiction.161 Justice Ginsburg objected in dissent with Justices 
Sotomayor and Kagan that the splintered reasoning of Justices Kennedy 
and Breyer “turn[s] the clock back” on jurisdictional doctrine, allowing 
J. McIntyre to “wash its hands” of liability merely by assigning its 
American sales function to an exclusive, independent distributor.162 

The Justices were divided over more than just the appropriate 
holding. The opinions indicated deep schisms regarding the underlying 
conceptual theory for personal jurisdiction. Justice Kennedy returned to 
the pre-Shoe focus on sovereign power and authority, discounting any 
role for “[f]reeform notions of fundamental fairness divorced from 
traditional practice . . . .”163 He viewed the governing question as the 
defendant’s “intention to submit to the power of a sovereign.”164 His 
focus on submission to state power was not merely loose language—his 
opinion discussed on at least eight occasions the defendant’s 
                                                                                                                      
$24,900 for the machine. Id. at 2795. 
 158. Id. at 2786. In addition to the coordinated advertising and sales efforts, sometimes the 
machines were sold on consignment to the distributor. Id. at 2786. 
 159. Nicastro v. McIntyre Mach. Am., Ltd., 987 A.2d 575, 589–92 (N.J. 2010), rev’d, 131 
S. Ct. 2780 (2011). 
 160. Nicastro, 131 S. Ct. at 2785, 2788–91 (Kennedy, J.) (plurality opinion). 
 161. Id. at 2791–92 (Breyer, J., concurring). 
 162. Id. at 2794–95 (Ginsburg, J., dissenting) (quoting Russell J. Weintraub, A Map Out of 
the Personal Jurisdiction Labyrinth, 28 U.C. DAVIS L. REV. 531, 555 (1995)) (internal quotation 
marks omitted). 
 163. Nicastro, 131 S. Ct. at 2787 (Kennedy, J.) (plurality opinion). 
 164. Id. at 2788. 
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“submission” or the need for the defendant to “submit” to sovereign 
power.165 

This necessary submission, Justice Kennedy continued, might occur 
in several fashions. Some forms establish the state’s general 
adjudicative authority, such as explicit consent, individual presence 
when served, and sovereign allegiance through citizenship or domicile 
—or, analogously for corporations, incorporation or principal place of 
business.166 On the other hand, a defendant without these relationships 
could convey a “more limited form of submission to a State’s authority 
for disputes that ‘arise out of or are connected with the activities within 
the state.’”167 Under this restricted submission, the defendant must 
either purposefully conduct activities within the forum state that invoke 
the benefits and protections of the state’s laws, or purposefully attempt 
to obstruct its laws.168 In other words, purposeful availment serves as 
the proxy for the limited submission to the sovereign in cases of specific 
jurisdiction. The “central concept” throughout personal jurisdiction 
doctrine is thus, according to Justice Kennedy, “sovereign authority,” 
not “considerations of fairness and foreseeability” or “expectations.”169 
While acknowledging due process protects an individual liberty interest, 
Justice Kennedy viewed the protected right as the “right to be subject 
only to lawful power,” which depends “on whether the sovereign has 
authority to render [a judgment].”170 

This description of the post-Shoe jurisdictional regime as 
fundamentally dependent on submission to sovereign authority lacks 
                                                                                                                      
 165. See, e.g., id. at 2787 (“A person may submit to a State’s authority in a number of 
ways.”); id. (“Citizenship or domicile—or by analogy, incorporation or principal place of 
business for corporations—also indicates general submission to a State’s powers.”); id. (“Each 
of these examples reveals circumstances, or a course of conduct, from which it is proper to infer 
an intention to benefit from and thus an intention to submit to the laws of the forum State.”); id. 
(“There is also a more limited form of submission to a State’s authority for disputes that ‘arise 
out of or are connected with the activities within the state’” (quoting Int’l Shoe Co. v. 
Washington, 326 U.S. 310, 319 (1945))); id. at 2787–88 (“Where a defendant ‘purposefully 
avails itself of the privilege of conducting activities within the forum State’ . . . it submits to the 
judicial power of an otherwise foreign sovereign . . . .” (quoting Hanson v. Denckla, 357 U.S. 
235, 253 (1958))); id. at 2788 (“In other words, submission through contact with and activity 
directed at a sovereign may justify specific jurisdiction . . . .”); id. (“The principal inquiry in 
cases of this sort is whether the defendant’s activities manifest an intention to submit to the 
power of a sovereign.”); id. (“‘[A]ctions of the defendant may amount to a legal submission to 
the jurisdiction of the court.’” (quoting Ins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de 
Guinee, 456 U.S. 694, 704–05 (1982))). For comparison, Justice Kennedy’s opinion mentioned 
some iteration of “purposeful availment” or “purposeful direction” eleven times, and “minimum 
contacts” or “sufficient contacts” just three times. Id. at 2785–91. 
 166. Id. at 2787. 
 167. Id. (quoting Int’l Shoe, 326 U.S. at 319). 
 168. Id. (quoting Hanson, 357 U.S. at 253). 
 169. Id. at 2788–89. 
 170. Id. at 2789. 
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any basis in prior precedent, however. While three of the Court’s post-
Shoe decisions mentioned submitting to a court’s authority, in every 
instance the context involved jurisdiction predicated on consent, in the 
form of either express pre-suit consent or implied post-suit consent 
through litigation conduct.171 None of the decisions even hinted, as 
Justice Kennedy maintained, that the defendant’s intention to submit to 
sovereign authority was the sine qua non of jurisdiction. 

Yet Locke had viewed submission as the foundational cornerstone 
of jurisdiction. Locke’s account frequently discussed non-citizens 
“submitting” to the regulatory authority of the state through certain 
actions, including enjoying property within the commonwealth or 
traveling within its territory.172 Locke even connected “submission” to 
his view of purposeful availment, arguing that foreigners “enjoying the 
privileges and protection” of a government were bound “to submit to its 
administration.”173 While Justice Kennedy did not reference either 
Locke or social contract theory, his submission-based jurisdictional 
theory not only comports with this founding philosophy, it employed 
the same vocabulary.174 His view thus mirrors a seventeenth and 
eighteenth century philosophical understanding of adjudicative 
jurisdiction, ignoring the jurisdictional evolution during the nineteenth 
and twentieth centuries. 

Justice Breyer, in contrast, cautioned against such a conceptual 
refashioning of jurisdictional doctrine.175 Instead, his primary polestar 
                                                                                                                      
 171. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 n.14 (1985) (noting commercial 
“parties frequently stipulate in advance to submit their controversies for resolution within a 
particular jurisdiction”); Ins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 
694, 703 (1982) (explaining “an individual may submit to the jurisdiction of the court by 
appearance”); id. at 704–05 (“The actions of the defendant may amount to a legal submission to 
the jurisdiction of the court, whether voluntary or not.”); Nat’l Equip. Rental, Ltd. v. Szukhent, 
375 U.S. 311, 316 (1964) (concluding “parties to a contract may agree in advance to submit to 
the jurisdiction of a given court”). 
 172. See, e.g., LOCKE, supra note 37, at 182 (“The difficulty is, what ought to be looked 
upon as a tacit consent, and how far it binds,— i.e., how far any one shall be looked upon to 
have consented and thereby submitted to any government, where he has made no expressions of 
it at all.”); id. (“Whoever, therefore, from thenceforth by inheritance, purchase, permission, or 
otherwise, enjoys any part of the land so annexed to, and under the government of that 
commonwealth, must take it with the condition it is under—that is, of submitting to the 
government of the commonwealth under whose jurisdiction it is as far forth as any subject of 
it.”); id. at 183 (“[T]he obligation any one is under by virtue of such enjoyment, to submit to the 
government, begins and ends with the enjoyment . . . .”); id. (“But submitting to the laws of any 
country, living quietly and enjoying privileges and protection under them, makes not a man a 
member of that society; this is only a local protection and homage due to and from all those 
who, not being in a state of war, come within the territories belonging to any government, to all 
parts whereof the force of its laws extends.”). 
 173. Id. at 183. 
 174.  See supra note 165 and accompanying text. 
 175. Nicastro, 131 S. Ct. at 2791–92 (Breyer, J., concurring). 
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was his (rather cramped) view of prior doctrine. Relying on World-Wide 
Volkswagen and Asahi, he reasoned that the Court’s prior holdings did 
not suggest that a single isolated sale of a product could suffice for 
jurisdiction.176 Yet noticeably absent from his precedential discussion 
was McGee, where the Court did indicate that one sale could suffice.177 
Although the sale involved in McGee was an insurance contract rather 
than a manufactured product, the distinction should be without 
jurisdictional significance, especially because the McGee insurer made 
no effort to market its policies in the forum. The policy existed solely 
because the Texas insurer offered to continue a California 
policyholder’s insurance in accordance with a policy he held with an 
Arizona insurer whose obligations were assumed by the Texas 
company.178 Even though the Texas insurer’s sole California contacts 
were offering to reinsure the insured and accepting the insured’s 
premium payments for a couple of years, the Court held California 
could exercise jurisdiction.179 Justice Breyer, by not mentioning McGee, 
absolved himself of distinguishing between the single policy sufficient 
there and J. McIntyre’s sale, which, although technically made by its 
independent distributor, benefitted J. McIntyre and resulted from J. 
McIntyre’s own marketing efforts in the United States. 

Justice Breyer’s underlying concern was the scope of the New 
Jersey Supreme Court’s holding below. He explained that its rule would 
make every defendant selling its products to a national distributor 
amenable in every state, which might be unfair to a potter in Appalachia 
or a coffee farmer in Kenya.180 He showed no appreciation, though, of 
the methods under existing jurisdictional doctrine to alleviate his 
expressed concerns while still finding J. McIntyre amenable in New 
Jersey. 

The Court=s prior purposeful availment pronouncements do not 
demonstrate the formalism and rigidity evident in Justice Breyer’s and 
Kennedy’s opinions. Although some purposeful activity towards the 
state was required, no case hinted that purposeful availment depended 
on the number of sales in the forum (as Breyer maintained), or the 
presence of corporate agents or direct transactions in the forum that 
constituted a submission to sovereign authority (as Kennedy urged). 
Instead, the defendant’s purposeful activities toward the forum only had 
to result in or seek some economic, social welfare, security, or other 
personal benefit, thereby distinguishing the necessary “minimum 

                                                                                                                      
 176. Id. at 2792. 
 177. McGee v. Int’l Life Ins. Co., 355 U.S. 220, 222–23 (1957). Professor Freer also 
emphasizes Justice Breyer’s omission of McGee. See Freer, supra note 82, at 26–27. 
 178. Id. at 221–22. 
 179. Id. at 221–23. 
 180. Nicastro, 131 S. Ct. at 2793–94. 
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contacts” from jurisdictionally insignificant “random,” “fortuitous,” or 
“attenuated” contacts.181 The needed forum benefits for purposeful 
availment integrated the underlying functions of the personal 
jurisdiction requirement—preventing the defendant from suffering 
undue litigation burdens and ensuring state sovereign interests in 
regulating the conduct at issue.182 Thus, as long as the defendant 
intentionally sought to obtain a benefit from the forum in some manner 
implicating state sovereign regulatory interests and indicating that the 
burdens of litigation would not be excessive in similar scenarios, 
purposeful availment existed under the Court’s prior opinions.183 

Under these guidelines, J. McIntyre purposefully availed itself to 
New Jersey. It established an exclusive distribution network in the 
United States to take advantage of each forum market, and even directly 
participated with its distributor in marketing its products in the United 
States.184 It repeatedly traveled to various locales in the United States to 
solicit sales at conventions, and it instructed its exclusive distributor—
who was even allowed to incorporate “McIntyre” in its name—to sell as 
many of its products as possible anywhere in the United States.185 These 
coordinated marketing efforts with its distributor led to the actual sale of 
the machine in New Jersey that injured Nicastro and gave rise to the 
litigation.186 

New Jersey’s sovereign authority extends to regulating defective 
products sold to and then injuring its residents. A state has a “significant 
interest in redressing injuries that actually occur within the [s]tate” in 
order to deter wrongful conduct within its borders and to protect its 
residents.187 New Jersey’s assertion of authority does not intrude on the 
sovereign interests of any other state, as no other state possesses a 
weightier interest in regulating a foreign manufacturer’s conduct 
                                                                                                                      
 181. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472–76 (1985). 
 182. See id. at 473–74 (noting the jurisdictional relevance of both the state’s interests in 
redressing injuries inflicted on its citizens by nonresidents and the diminished litigation burdens 
on a nonresident that conducts economic activity in the forum); Keeton v. Hustler Magazine, 
Inc., 465 U.S. 770, 776 (1984) (considering the state’s “‘interest’ in adjudicating the dispute” as 
a “surrogate” for the factors addressed under the minimum contacts standard); World-Wide 
Volkswagen Corp. v. Woodson, 444 U.S. 286, 291–92 (1980) (articulating two related interests 
for personal jurisdiction limitations: (1) protecting “the defendant against the burdens of 
litigating in a distant or inconvenient forum,” and (2) ensuring “that the States, through their 
courts, do not reach out beyond the limits imposed on them by their status as coequal sovereigns 
in a federal system”). 
 183. See Rhodes, supra note 47, at 638–39. 
 184. Nicastro, 131 S. Ct. at 2795 (Ginsburg, J., dissenting). 
 185. See id. at 2796–97. 
 186. See id. at 2795. 
 187. Keeton, 465 U.S. at 776; accord Burger King, 471 U.S. at 473 (noting manifest 
interest of state in providing residents a convenient forum for redressing injuries by 
nonresidents). 
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leading to an in-state injury. J. McIntyre’s purposeful sale of one of its 
machines through its distributor in the forum state thus implicated, 
under the American federalist scheme, New Jersey’s legitimate 
regulatory authority. 

New Jersey’s jurisdictional assertion is not an undue burden for a 
foreign corporation with an exclusive United States distributor whose 
representatives often traveled to conventions all over the United States 
to market its product and solicit sales. New Jersey is closer to J. 
McIntyre’s headquarters in Nottingham, England, than the conventions 
it attended in San Francisco, Las Vegas, San Antonio, New Orleans, and 
Orlando.188 Since J. McIntyre can span such great distances for the 
marketing and sale of its products, it can span a lesser distance to 
answer for injuries allegedly caused by its products. New Jersey is also 
a convenient trial location because the machine, workplace, any 
witnesses to the accident, the plaintiff’s employer, and the plaintiff are 
all located there.189 These New Jersey connections presumably would 
require the litigants to travel to New Jersey in any event, irrespective of 
the chosen forum. Indeed, New Jersey is such a convenient locale that, 
under American forum non conveniens doctrine, J. McIntyre could have 
had any claim Nicastro filed against it in Britain dismissed in favor of 
New Jersey.190 Under these circumstances, J. McIntyre had no 
legitimate argument that proceeding in New Jersey constituted a serious 
or undue litigation burden.191 

J. McIntyre is thus not at all comparable to Justice Breyer’s 
Appalachian potter or Kenyan farmer. Nor is it even similar to a larger 
foreign manufacturer exclusively selling its goods outside the United 
States, such as Asahi’s sales to Cheng Shen. Such defendants do not 
have an exclusive distributor working only for them in the United 
States. Nor do they travel across the United States to attend conventions 
and promote their wares. It would have been easy—and consistent with 
precedent—to distinguish their situations from the McIntyre sale, which 
arose “from the efforts of the manufacturer . . . to serve, directly or 
indirectly, the market for its product in other States . . . .”192 As a result, 
                                                                                                                      
 188. See Nicastro, S. Ct. 131 at 2795–96 (Ginsburg, J., dissenting). 
 189. Cf. Int’l Shoe Co. v. Washington, 326 U.S. 310, 317 (1945) (“An ‘estimate of the 
inconveniences’ which would result to the corporation from a trial away from its ‘home’ or 
principal place of business is relevant . . . .” (quoting Hutchinson v. Chase & Gilbert, 45 F.2d 
139, 141 (2d Cir. 1930))). 
 190. See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255–61 (1981). Moreover, New Jersey 
law probably would have governed if Nicastro filed suit in Britain. See Council Regulation 
864/2007, The Law Applicable to Non-Contractual Obligations, art. 5, 2007 O.J. (L. 199) 40 
(EC) [Rome II]. 
 191. Cf. Burger King, 471 U.S. at 478 (noting that parties may not use gravely difficult and 
inconvenient litigation techniques so as to place an adverse party at a severe disadvantage). 
 192. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980). 
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“it is not unreasonable to subject it to suit in [New Jersey when] its 
allegedly defective merchandise has there been the source of injury to 
its owner[s] or to others.”193 

Justice Breyer might respond that examining purposeful availment 
in light of underlying jurisdictional policies creates uncertainty in some 
cases. True enough, but it has long been understood that jurisdictional 
standards “cannot be simply mechanical or quantitative,”194 leading to 
results that will in some instances be “grey” rather than “black and 
white.”195 In any event, his quantitative approach fares no better under 
this metric. How many $25,000 products would J. McIntyre need to sell 
through its distributor in New Jersey before purposeful availment 
existed? Would the sale of 25,000 items costing $1 each suffice for 
purposeful availment? What if the product cost millions of dollars? 
Would one sale be enough then? Without a predictable baseline for 
distinguishing between jurisdictionally sufficient and insufficient 
activity in the forum, his quantitative approach devolves into a judge’s 
subjective perceptions. 

While Justice Breyer purported to avoid refashioning jurisdictional 
doctrine,196 his quantitative analysis shares unfortunate characteristics 
with pre-Shoe doctrine. Pre-Shoe cases frequently depended on whether 
the defendant’s forum activities were “a little more or a little less.”197 
International Shoe rejected this approach, stating that a quantitative 
analysis was not the appropriate test.198 Instead, the Court employed a 
policy-based analysis for minimum contacts examining the “quality and 
nature of the activity in relation to the fair and orderly administration of 
the laws which it was the purpose of the due process clause to insure,” 
authorizing jurisdiction over even “some single or occasional acts” 
depending on “their nature and quality and the circumstances of their 
commission . . . .”199 Justice Breyer’s adoption of a quantifiable 
yardstick allowing a manufacturer a “get-out-of-the-forum-free card” 
for its first few defective products distributed in the forum departed 
from the teachings of International Shoe and its progeny, instead 
employing an analytical model common in pre-Shoe cases. 
                                                                                                                      
 193. Id. 
 194. Int’l Shoe, 326 U.S. at 319. 
 195. Kulko v. Superior Court, 436 U.S. 84, 92 (1978). 
 196. J. McIntyre Mach., Ltd. v. Nicastro, 131 S. Ct. 2780, 2791–92 (2011) (Breyer, J., 
concurring). 
 197. Int’l Shoe, 326 U.S. at 319 (citing St. Louis Sw. Ry. Co. v. Alexander, 227 U.S. 218, 
228 (1913); Int’l Harvester Co. v. Kentucky, 234 U.S. 579, 587 (1914)); accord Shaffer v. 
Heitner, 433 U.S. 186, 203 (1977) (noting “essentially quantitative tests which emerged from 
[pre-Shoe] cases”). 
 198. Int’l Shoe, 326 U.S. at 319; see also Shaffer, 433 U.S. at 204 (rejecting a mechanical 
or quantitative test). 
 199. Int’l Shoe, 326 U.S. at 318–19. 
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Both Justices Kennedy’s and Breyer’s opinions therefore revived 
aspects of nineteenth and early twentieth century jurisdictional doctrine 
expressly disavowed by International Shoe. Justice Kennedy’s 
“submission” jurisdictional predicate is not only similar to the “consent” 
construct supposedly cast aside by International Shoe, it is just as 
fictional.200 Justice Breyer’s second-order evaluative method, 
examining jurisdiction in quantitative terms, was likewise rejected by 
International Shoe in favor of a qualitative and policy-driven 
approach.201 Yet despite resurrecting these pre-Shoe concepts in J. 
McIntyre, the six Justices who joined Justices Kennedy’s and Breyer’s 
opinions did not embrace the pre-Shoe understanding of general 
jurisdiction in the companion decision, Goodyear Dunlop Tires 
Operations S.A. v. Brown.202 

B.  Deflating the Perkins Dictum in Goodyear 
The Supreme Court’s first post-Shoe decision addressing 

jurisdiction predicated on a defendant’s forum activities unrelated to the 
asserted cause of action was Perkins v. Benguet Consolidated Mining 
Co.203 The mining company’s president, general manager, and principal 
stockholder in that case had returned to his home in Ohio and 
established an office there after the Japanese occupation during World 
War II halted the company’s operations in the Philippine Islands.204 The 
Court held that the company’s establishment of this Ohio office from 
which it conducted the “supervision of the necessarily limited wartime 
activities of the company”205—including conducting directors’ 
meetings, overlooking the company’s rehabilitation efforts, and paying 
salaries and expenses—was a “continuous and systematic, but limited 
part of its general business”206 sufficient to support Ohio’s global, all-
purpose adjudicative authority.207 

                                                                                                                      
 200. Cf. McGee v. Int’l Life Ins. Co., 355 U.S. 220, 222 (1957) (“In a continuing process 
of evolution this Court accepted and then abandoned ‘consent,’ ‘doing business,’ and ‘presence’ 
as the standard for measuring the extent of state judicial power over such corporations.”). 
 201. Int’l Shoe, 326 U.S. at 319. 
 202. 131 S. Ct. 2846, 2855–57 (2011) (discussing the modern approach to general 
jurisdiction). 
 203. 342 U.S. 437 (1952). The case arose from the company’s payment of certain 
dividends and distributions of shares of stock in the Philippines to plaintiff’s husband rather than 
to her more than two decades earlier. Perkins v. Benguet Consol. Mining Co., 132 P.2d 70, 76–
79 (Cal. Dist. Ct. App. 1942) (describing factual background). 
 204. Perkins, 342 U.S. at 447–48. 
 205. Id. at 448. 
 206. Id. at 438. 
 207. Id. at 447–49. The Court did not require Ohio to exercise this authority, though, 
remanding the case to determine whether the exercise of jurisdiction comported with state law. 
Id. at 448–49. 
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The Supreme Court’s next general jurisdiction holding, in 
Helicopteros Nacionales de Colombia, S.A. v. Hall,208 determined that 
the corporation’s activities in the Texas forum were not similar to the 
“continuous and systematic general business contacts” that existed in 
Perkins.209 The Court described three primary contacts the defendant 
helicopter company, Helicol, had with Texas, discounting each in 
turn.210 First, while the chief executive officer of Helicol traveled to 
Houston for a contractual negotiating session regarding the provision of 
helicopter services in Peru, the Court reasoned that this singular trip was 
neither continuous nor systematic as required for general jurisdiction.211 
Second, the Court deemed insignificant Helicol’s receipt of over five 
million dollars in payments drawn upon a Houston, Texas bank because 
it was a unilateral act of the drawer not imputable to Helicol.212 Finally, 
the Court determined that Helicol’s purchase of over four million 
dollars in equipment (including 80% of its helicopter fleet), along with 
training and technical consultation for pilots, management, and 
maintenance personnel from Bell Helicopter in Fort Worth, Texas, was 
“not enough to warrant . . . in personam jurisdiction.”213 While these 
purchasing activities could be described as “continuous and systematic,” 
the Court held, by relying on a pre-Shoe case, Rosenberg Bros. & Co. v. 
Curtis Brown Co.,214 that mere purchases and related trips did not 
establish general jurisdiction.215 

Neither Perkins nor Helicopteros, though, afforded much guidance 
to lower courts, as they represented polar extremes on the jurisdictional 
continuum. Perkins merely held that the situs of defendant’s “principal, 

                                                                                                                      
 208. 466 U.S. 408 (1984) 
 209. Id. at 416. Helicol, which was incorporated and had a principal place of business in 
Colombia, provided helicopter transportation in South America to oil and construction 
companies. Id. at 409. Four United States citizens working for a Peruvian alter ego of a Texas 
joint venture died when one of Helicol’s helicopters crashed in Peru. Id. at 409–10. Their 
representatives and survivors filed suit against Helicol and others in Texas state court. Id. 
 210. Id. at 416–18. 
 211. Id. at 410–11, 416. 
 212. Id. at 411, 416–17. 
 213. Id. at 411, 418. 
 214. 260 U.S. 516 (1923). In Rosenberg, the plaintiff’s cause of action was related to the 
defendant’s forum activities. Id. at 518. Nevertheless, the Court held that “the fact that the 
alleged cause of action arose in New York is immaterial” as jurisdiction at that time required a 
finding that “defendant was doing business within the [s]tate . . . in such manner and to such 
extent to warrant the inference that it was present there.” Id. at 517–18 (citing Phila. & Reading 
Ry. v. McKibbin, 243 U.S. 264, 265 (1917)). In other words, the Court was concerned only with 
what today would be characterized as general jurisdiction. See Helicopteros, 466 U.S. at 421 n.1 
(Brennan, J., dissenting) (“If anything is clear from Justice Brandeis’ opinion for the Court in 
Rosenberg, however, it is that the Court was concerned only with general jurisdiction over the 
corporate defendant.”). 
 215. Helicopteros, 466 U.S. at 417–18. 
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if temporary, place of business” sufficed for general jurisdiction,216 
although its dictum indicated that general jurisdiction existed when a 
defendant conducted a “continuous and systematic, but limited, part of 
its general business” in the forum.217 Helicopteros, on the other hand, 
concluded that purchases and related trips were not enough.218 These 
disparate decisions, along with cryptic dicta in two other opinions,219 
comprised the entirety of the Supreme Court’s post-Shoe discussion of 
general jurisdiction. Without any meaningful guidance, the lower 
court’s decisions on general jurisdiction evinced “a bewildering array of 
seemingly inconsistent results.”220 

Goodyear Dunlop Tires Operations, S.A. v. Brown221 presented an 
opportunity for further doctrinal clarification. Two teenage soccer 
players from the United States died when their bus overturned on a road 
outside Paris, France.222 The boys’ parents filed suit in North Carolina 
state court against Goodyear Tire and Rubber Company, an Ohio 
corporation, and three of its indirect foreign subsidiaries organized and 
conducting operations in Turkey, France, and Luxembourg.223 The suit 
alleged that a defective tire manufactured in Turkey by the Turkish 
Goodyear subsidiary caused the fatal accident.224 While the American 
parent corporation did not contest jurisdiction, the three foreign 
subsidiaries did.225 These subsidiaries maintained that North Carolina 
lacked adjudicatory jurisdiction over them because their only 
connection with North Carolina was that other Goodyear affiliates 
distributed tens of thousands of their tires within the state.226 

Since the accident occurred in France and the allegedly defective 
tire was manufactured and sold overseas, only general jurisdiction, not 
specific jurisdiction, was at issue.227 The North Carolina courts held that 

                                                                                                                      
 216. Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 779–80 n.11 (1984) (discussing 
Perkins). 
 217. Perkins v. Benguet Consol. Mining Co., 342 U.S. 437, 438 (1952). 
 218. Helicopteros, 466 U.S. at 411–18. 
 219. Keeton, 465 U.S. at 772, 779–80 & n.11 (suggesting that defendant’s sale of 10,000 to 
15,000 magazines a month in the forum would not support general jurisdiction); Rush v. 
Savchuk, 444 U.S. 320, 330 (1980) (declining to dispute a proposition vital to the decision 
below that a major insurance company “doing business” in all fifty states could be amenable 
under general jurisdiction principles in each state). 
 220. Severinsen v. Widener Univ., 768 A.2d 200, 203 (N.J. Super. Ct. App. Div. 2001). 
 221. 131 S. Ct. 2846 (2011). 
 222. Id. at 2851. 
 223. Id. at 2851–52. 
 224. Id. at 2850. 
 225. Id. The American parent corporation had more substantial contacts with North 
Carolina, as it was registered to do business, operated manufacturing plants, and engaged in 
other regular commercial activities in the state. Id. 
 226. Id. at 2850, 2852. 
 227. Id. at 2851. The Court explained that specific jurisdiction requires a connection 
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general jurisdiction over these foreign defendants was appropriate 
because at least 15,000 of their tires a year eventually reached the state 
through the stream of commerce.228 However, the Supreme Court, in a 
unanimous opinion by Justice Ginsburg, reversed, reasoning that the 
state courts’ analysis conflated general and specific jurisdiction 
precepts.229 

The Court explained that general jurisdiction over nonresident 
corporations was only appropriate “when their affiliations with the State 
are so ‘continuous and systematic’ as to render them essentially at home 
in the forum State.”230 The paradigm forums where a defendant is home, 
according to the Court, include the domicile of an individual and the 
place of incorporation and principal place of business of a 
corporation.231 The mere flow of the foreign subsidiaries’ tires into the 
forum here—although potentially relevant to purposeful availment in 
cases of specific jurisdiction—fell “far short” of the necessary 
“‘continuous and systematic general business contacts’” required for the 
defendants to be in any “sense at home in North Carolina.”232 The Court 
highlighted that, unlike the temporary forum principal place of business 
of the mining company in Perkins, the Goodyear foreign subsidiaries’ 
only forum connection involved sales of their tires by other Goodyear 
affiliates.233 The Court found “no reason to differentiate” such sales 
from the forum trips and related purchases that were held insufficient to 
support general jurisdiction in Helicopteros.234 As a result, the foreign 
subsidiaries were not amenable to North Carolina’s adjudicative 
authority for claims unrelated to their contacts with the state.235 

Goodyear introduced a metaphor into the evaluation of general 
jurisdiction that had not been mentioned in prior decisions, examining 

                                                                                                                      
between the issues to be adjudicated in the lawsuit and either the defendant’s forum activity or 
an in-forum occurrence subject to the state’s regulatory authority. Id. (citing von Mehren & 
Trautman, supra note 15, at 1136). The necessary connection was not present when the foreign 
defendants manufactured and sold a tire in Asia and Europe that allegedly caused an accident in 
France. See id. 
 228. Brown v. Meter, 681 S.E.2d 382, 394–95 (N.C. Ct. App. 2009), rev’d sub nom. 
Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S. Ct. 2846 (2011). The three foreign 
defendants combined over a three-year period to ship at least 44,384 tires to North Carolina 
from 2004 to 2007, not counting any vehicles equipped with tires overseas and imported into the 
United States. Id. at 393–94. 
 229. Goodyear, 131 S. Ct. at 2851, 2858. 
 230. Id. at 2851 (quoting Int’l Shoe Co. v. Washington, 326 U.S. 310, 317 (1945)). 
 231. Id. at 2853–54. 
 232. Id. at 2857 (quoting Helicopteros Nacionales de Colom., S.A. v. Hall, 466 U.S. 408, 
416 (1984)). 
 233. Id. at 2856. 
 234. Id. 
 235. Id. at 2851. 
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whether the defendant was in some sense “at home” in the forum.236 
This metaphor completed the rejection of the pre-Shoe fictitious 
presence construct. This rejection was significant because the construct 
still informed—at least to some extent—cases such as Perkins, 
International Shoe, and Helicopteros, which all relied on earlier 
corporate-presence-by-conducting-business cases in their reasoning.237 
Although Goodyear’s briefing likewise emphasized pre-Shoe cases,238 
the Court never cited or relied on any of these cases in Goodyear. The 
Court thereby indicated that such decisions do not control the scope of 
general jurisdiction. 

Rather, the Court relied solely on its post-Shoe general jurisdiction 
holdings, interpreting Perkins as supporting the “at home” conception 
and Helicopteros as a situation in which the defendant was not “at 
home” in the forum.239 Minimal guidance, though, was provided on 
when a corporation can be regarded to be essentially or in a sense “at 
home” in a state. The Court mentioned the paradigms of state of 
incorporation and principal place of business,240 and explained that the 
Philippines mining company in Perkins was “at home” in Ohio because 
it was conducting essentially all of its limited wartime activities from 
the state.241 Yet the Court did not indicate what else may satisfy the 
standard. For example, is Wal-Mart in a sense “at home” in Texas, 
where it has more stores and conducts more business than any other 
state in the country, even though its principal place of business is in 
Arkansas? 

The novelty of the “at home” conception precludes a definitive 
answer. Home, though, is apparently not limited to a corporation’s state 
of incorporation and principal place of business, as some commentators 
previously urged.242 Instead of adopting such a categorical approach, the 
                                                                                                                      
 236. See id. at 2851 (“A court may assert general jurisdiction over foreign (sister-state or 
foreign-country) corporations to hear any and all claims against them when their affiliations 
with the State are so ‘continuous and systematic’ as to render them essentially at home in the 
forum State.”); id. at 2853–54 (noting the “paradigm forum” for a corporation is “one in which 
the corporation is fairly regarded as at home”); id. at 2857 (“Unlike the defendant in 
Perkins, . . . petitioners are in no sense at home in North Carolina.”). 
 237. Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437, 446 n.6 (1952) (citing, 
inter alia, Phila. & Reading Ry. Co. v. McKibbin, 243 U.S. 264, 268–69 (1917); Barrow S.S. 
Co. v. Kane, 170 U.S. 100 (1898)); Int’l Shoe  Co. v. Washington, 326 U.S. 310, 318 (1945) 
(citing, inter alia, Mo., Kan. & Tex. Ry. v. Reynolds, 255 U.S. 565 (1921); Tauza v. 
Susquehanna Coal Co., 115 N.E. 915 (N.Y. 1917)); Helicopteros, 466 U.S. at 417–18 (relying 
on Rosenberg Bros. & Co. v. Curtis Brown Co., 260 U.S. 516, 518 (1923)). 
 238. See Brief for Petitioners passim, Goodyear, 131 S. Ct. 2846 (No. 10-76), 2010 WL 
4624153. 
 239. Goodyear, 131 S. Ct. at 2856. 
 240. Id. at 2853–54 (citing Brilmayer et al., supra note 44, at 728). 
 241. Id. at 2856. 
 242. See, e.g., Twitchell, supra note 115, at 676–77; von Mehren & Trautman, supra note 
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Court, relying on an article by Professor Lea Brilmayer, parenthetically 
described these locales of corporate citizenship as the “‘paradig[m]’ 
bases for the exercise of general jurisdiction.”243 Professor Brilmayer’s 
article continued to propose that general jurisdiction extended beyond 
these paradigms to corporations engaged in a large quantum of 
intrastate activity that rose “to the level . . . of an insider” such that 
“relegating the defendant to the political processes is fair.”244 Other 
commentators have offered similar suggestions, with Professor Allan 
Stein advocating an adoptive home metaphor.245 Yet a parsing of 
Goodyear’s language suggests the possibility of an analogous, but 
slightly different, application. 

Goodyear never described general jurisdiction as limited to the 
corporation’s actual or adoptive home, but rather characterized it as a 
place where the corporation was “essentially at home in the forum 
State,” “fairly regarded as at home,” or “in [a] sense at home.”246 This 
indicates that the key may be first determining the attributes of “home” 
for a corporation and then ascertaining other forums in which the 
corporation is fairly regarded as possessing those same attributes. 

The typical legal articulation for the concept of “home” is 
domicile.247 Every person or entity has an exclusive domicile for a 
given purpose, although potentially this domicile may vary in different 
contexts due to slight distinctions in its functioning in areas such as 
political rights, personal jurisdiction, taxation, and subject matter 
jurisdiction.248 Yet the basic approach for ascertaining a corporation’s 
domicile in all these contexts is determining the vortex of control for its 
affairs. A business entity has a commercial domicile for tax purposes, 

                                                                                                                      
15, at 1141–44. But cf. Mary Twitchell, Why We Keep Doing Business with Doing-Business 
Jurisdiction, 2001 U. CHI. LEGAL F. 171, 171 (discussing a “change of heart” on such a limited 
conception of general jurisdiction). 
 243. Goodyear, 131 S. Ct. at 2854 (alteration in original) (quoting Brilmayer et al., supra 
note 44, at 728). 
 244. Brilmayer et al., supra note 44, at 742–43, 746. 
 245. Allan R. Stein, Styles of Argument and Interstate Federalism in the Law of Personal 
Jurisdiction, 65 TEX. L. REV. 689, 758 (1987) (stating that general jurisdiction is appropriate 
over corporations that have adopted the forum as sovereign by treating it as home for most 
purposes); see also Kevin M. Clermont & John R.B. Palmer, Exorbitant Jurisdiction, 58 ME. L. 
REV. 474, 482 (2006) (stating that general jurisdiction is appropriate when the defendant is “so 
active in the forum as to seem a native”). 
 246. Goodyear, 131 S. Ct. at 2851, 2853–54, 2857. 
 247. See RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 11 (1971) (“Domicil is a place, 
usually a person’s home . . . .”); WEINTRAUB, supra note 140, § 2.2 (“A person’s domicile is the 
place with which that person is most closely associated—his or her ‘home’ with all the 
connotations of that word.”); cf. Fourco Glass Co. v. Transmirra Prods. Corp., 353 U.S. 222, 
226 (1957) (noting corporate “residen[ce]” and “inhabitan[ce]” are synonymous with 
“domicile”). 
 248. WEINTRAUB, supra note 140, § 2.16. 
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for instance, in the principal state where it directs and manages its 
business—“the actual seat of its corporate government”249—even if it is 
incorporated or has a designated principal office elsewhere.250 
Similarly, a corporation’s citizenship for subject matter jurisdiction 
under the diversity statute depends in part on its “principal place of 
business,”251 which the Supreme Court has interpreted as the “place 
where the corporation’s high level officers direct, control, and 
coordinate the corporation’s activities.”252 Thus, the key attribute of a 
corporation’s “home” in other legal contexts is whether it directs and 
manages the majority of its business operations from that state. 

The state does not have to be “the home” of the corporation for 
general jurisdiction to be appropriate; instead, it just has to be a place 
where the corporation is “essentially at home” or “fairly regarded as at 
home.”253 Or, in other words, a place where the corporation undertakes 
activities similar to those defining local domiciliaries.254 If a corporation 
is conducting core executive and administrative functions within a state, 

                                                                                                                      
 249. Wheeling Steel Corp. v. Fox, 298 U.S. 193, 212 (1936). 
 250. See Memphis Natural Gas Co. v. Beeler, 315 U.S. 649, 652 (1942) (holding 
company’s management of its business from Tennessee, including recordkeeping, payroll, and 
billing functions, established a commercial domicile there despite statutory offices in other 
states); Wheeling Steel Corp., 298 U.S. at 211–12 (1936) (holding corporation’s management 
activities and control of operations made West Virginia its commercial domicile even though it 
had a designated principal office in Delaware where it was incorporated); S. Pac. Co. v. 
McColgan, 156 P.2d 81, 99–100 (Cal. Dist. Ct. App. 1945) (holding railroad’s commercial 
domicile was in California where the greatest proportion of the control of its operations was 
exercised, thereby obtaining the greatest proportion of its corporate benefits, despite the fact its 
board meetings were held in New York); Humble Oil & Ref. Co. v. Calvert, 414 S.W.2d 172, 
176 (Tex. 1967) (explaining commercial domicile of a corporation is its principal place of 
business or the locale from which corporate activities are managed and directed); RESTATEMENT 
(SECOND) OF CONFLICT OF LAWS § 11 cmt. i (1971) (explaining term “commercial domicil” is 
used to indicate the state in which main office and principal place of business of corporation is 
located for taxation purposes). 
 251. 28 U.S.C. § 1332 (2006). Section 1332(c) provides that “a corporation shall be 
deemed to be a citizen of any State by which it has been incorporated and of the State where it 
has its principal place of business.” The diversity statute borrowed the term “principal place of 
business” from the Bankruptcy Act of 1898. See S. Rep. No. 85-1830, at 4–5, 29 (1958), 
reprinted in 1958 U.S.C.C.A.N. 3099, 3102–03, 3133. 
 252. Hertz Corp. v. Friend, 130 S. Ct. 1181, 1186 (2010). The Court explained that, in most 
instances, this would be the place where the corporation maintains its headquarters—provided 
that the headquarters is the actual corporate center of direction, control, and coordination and 
not merely the locale of corporate board meetings. Id. at 1192. 
 253. Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S. Ct. 2846, 2851–54 (2011). 
 254. Cf. Brilmayer et al., supra note 44, at 742 (“[T]he due process clause should permit 
general jurisdiction on the basis of activities when the defendant reaches the quantum of local 
activity in which a purely local company typically would engage.”); Rhodes, supra note 117, at 
811 (“[T]he requisite minimum contacts supporting general jurisdiction exist when the 
nonresident defendant is engaging in continuous activities in the forum similar in nature and 
volume to the in-state activities of an enterprise domiciled or based in the forum.”). 
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such as controlling its operations, billing its customers, accounting for 
its financial status, managing its employees, and establishing its pricing 
structure, it is acting in a similar manner to a local business in the state. 
Thus, it might be “fairly regarded as at home” there, even if it conducts 
more of such command and coordinating functions in another state, as 
long as it is conducting, in the words of Perkins, a “continuous and 
systematic supervision” of its business activities.255 

Such an interpretation is supported by considerations of both state 
sovereignty and fairness. When a corporate nonresident performs its 
core supervisory functions in the state in comparable quantities to a 
domiciliary, the same sovereign state interests are implicated that grant 
the state all-purpose adjudicative authority over the typical local 
corporate business.256 While a nonresident corporation conducts more of 
these control and direction functions somewhere else, it nevertheless 
behaves in the state indistinguishably from a corporation with an in-
state principal place of business. This also establishes the fairness of the 
exercise of jurisdiction, as it is not unfair to relegate the corporation to 
the political process within the forum when it is engaging in the same 
type and quantity of directing, controlling, and coordinating activities 
defining a local business.257 

On the other hand, in the absence of such continuous supervisory 
activities in the forum, general jurisdiction is presumably inappropriate. 
The same state sovereign interests are not implicated, and it appears less 
fair to require the corporation to submit to the general adjudicative 
authority of the state when it is not conducting the same activities that 
identify a local corporate citizen. In-state sales activities, or even in-
state business operations from a fixed place of business, are not 
necessarily sufficient in the absence of the required direction and 
control of the corporation’s activities from within the state.258 These 
limitations ensure that only those corporations engaged in general 

                                                                                                                      
 255. Perkins v. Benguet Consol. Mining Co., 342 U.S. 437, 448 (1952). 
 256. See Rhodes, supra note 117, at 914–17. 
 257. Cf. Brilmayer et al., supra note 44, at 742 (“The basic inquiry must be whether the 
defendant’s level of activity rises to the level of activity of an insider, so that relegating the 
defendant to the political processes is fair.”). 
 258. In earlier articles, I proposed that a nonresident corporation could be acting like a 
local domiciliary by producing goods or services in the state or selling such goods or services 
through in-state business transactions. See Rhodes, supra note 117, at 889; Rhodes, supra note 
94, at 227. The Supreme Court’s holding in Hertz Corp. v. Friend, 130 S. Ct. 1181 (2010), 
which limited a corporation’s principal place of business to its nerve center, id. at 1186, along 
with Goodyear’s “essentially at home” description, 131 S. Ct. at 2851, has led me to rethink 
whether these activities, standing alone without accompanying control activities, suffice for 
general jurisdiction. In any event, I still believe, as I argued in those articles, that the basis for 
general jurisdiction is engaging in similar activities to those defining an in-state domiciliary, a 
belief which Goodyear supports in many respects. 
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business activities “of such a nature as to justify suit” in the absence of 
any connection between the litigation and the defendant=s forum 
contacts are subject to dispute-blind adjudicative authority.259 

Regardless of the precise application of Goodyear’s “essentially at 
home” language,260 the Court undoubtedly rejected the reasoning of 
many lower court decisions that doing some quantum of business with 
forum residents alone sufficed for the defendant’s amenability to any 
cause of action.261 The longstanding fiction that “doing business” 
creates corporate “presence” and supports a corporation’s amenability 
to general jurisdiction has been vanquished. Yet this raises other 
questions regarding jurisdictional theory and practice, particularly with 
respect to foreign manufacturers. 

C.  Goodyear as Shaffer and Nicastro as Pennoyer 
Both Nicastro and Goodyear limit the opportunity of American 

plaintiffs to assert jurisdiction over foreign product manufacturers. 
Goodyear’s restriction of general jurisdiction to those corporations 
“essentially at home” in the forum prevents state courts from exercising 
general adjudicative power over foreign corporations that, at the very 
least, do not conduct intrastate operations which are directed, 
controlled, and coordinated within the state. This confined scope of 
general jurisdiction approaches international norms, as many other 
nations abhor an expansive conception of general jurisdiction.262 All-
purpose adjudicative authority over a foreign corporation by American 
courts should be reserved for rare cases, thereby preventing adjudicative 
regulation of controversies that have little or no relationship to 
American interests.263 

The Court’s perverse holding in Nicastro, though, overreaches by 
barring limited state court jurisdictional assertions over foreign 
manufacturers in situations that implicate substantial state interests and 
comport with international norms.264 The plurality opinion requires the 

                                                                                                                      
 259. Int’l Shoe Co. v. Washington, 326 U.S. 310, 318 (1945). 
 260. Goodyear, 131 S. Ct. at 2851. See Michael H. Hoffheimer, General Personal 
Jurisdiction After Goodyear Dunlop Tires Operations, S.A. v. Brown (Aug. 29, 2011) 
(unpublished manuscript), available at http://ssrn.com/abstract=1919208 (identifying several 
possible interpretations of the Court’s opinion). 
 261. See Rhodes, supra note 117, at 829–52 (discussing cases). 
 262. Friedrich K. Juenger, The American Law of General Jurisdiction, 2001 U. CHI. LEGAL 
F. 141, 162. 
 263. But see Perkins v. Benguet Consol. Mining Co., 342 U.S. 437, 447–48 (1952) 
(upholding general jurisdiction over foreign entity due to the ongoing direction, control, and 
coordination of its activities from the forum). 
 264. See, e.g., MINJI SOSHŌHŌ [MINSOHŌ] [C. CIV. PRO.] 1996, arts. 4, 5 (Japan) 
(authorizing jurisdiction where a defendant resides, has a place of business, has property, or 
commits a tort); Brussels I, supra note 3, art. 5(3) (“A person domiciled in a Member State may, 
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presence of either corporate agents in the forum or the corporation’s 
direct sale of products to the forum to constitute the necessary 
submission to jurisdiction.265 The plurality would therefore presumably 
restrict J. McIntyre’s purposeful availment to Ohio, where it sold 
products to its distributor, and to Nevada and other states where it 
attended conventions to market its products and solicit sales.266 Yet 
purposeful availment alone does not suffice for specific jurisdiction—an 
adequate connection between the defendant’s forum contacts and the 
litigation is also required.267  

While a forceful argument could be constructed that the necessary 
relationship exists supporting jurisdiction over J. McIntyre in Ohio or 
Nevada for Nicastro’s claim, the Supreme Court has never clarified the 
scope of the connection required.268 Without definitive guidance, the 
lower courts employ divergent standards.269 Under some of these 
approaches, J. McIntyre would not be amenable in Ohio and Nevada 
because those states did not have a substantial enough connection to the 
operative facts of Nicastro’s lawsuit and his injury did not occur in 
those forums.270 Without Supreme Court clarification on the relatedness 
prong—which has not been forthcoming despite prior opportunities271—
                                                                                                                      
in another Member State, be sued: . . .  in matters relating to tort, delict or quasi-delict, in the 
courts for the place where the harmful event occurred or may occur . . . .”). 
 265. 131 S. Ct. 2780, 2788 (2011) (noting the defendant can submit to the power of a 
sovereign “by sending its goods rather than its agents,” although the “transmission of goods 
permits the exercise of jurisdiction only where the defendant can be said to have targeted the 
forum”). 
 266. Cf. id. at 2797 (Ginsburg, J., dissenting) (“Given McIntyre UK’s endeavors to reach 
and profit from the United States market as a whole, Nicastro’s suit, I would hold, has been 
brought in a forum entirely appropriate for the adjudication of his claim.”). 
 267. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985); Helicopteros Nacionales 
de Colom., S.A. v. Hall, 466 U.S. 408, 414 (1984). 
 268. See, e.g., O’Connor v. Sandy Lane Hotel Co., 496 F.3d 312, 318 (3d Cir. 2007) 
(“[T]he Supreme Court has not yet explained the scope of [the relatedness] requirement.”); 
Ticketmaster-N.Y., Inc. v. Alioto, 26 F.3d 201, 206 (1st Cir. 1994) (identifying the relatedness 
requirement as “the least developed prong of the due process inquiry”). 
 269. See, e.g., O’Connor, 496 F.3d at 318–20 (cataloging approaches used in the federal 
appellate courts); Nowak v. Tak How Invs., 94 F.3d 708, 714–15 (1st Cir. 1996) (same). 
 270. See, e.g., Moki Mac River Expeditions v. Drugg, 221 S.W.3d 569, 585–88 (Tex. 
2007) (holding forum solicitation efforts were not sufficiently related to out-of-state injury to 
support specific jurisdiction); BMC Software Belg., N.V. v. Marchand, 83 S.W.3d 789, 795–97 
(Tex. 2002) (holding allegations of defendant’s fraudulent scheme in forum did not support 
specific jurisdiction when the plaintiff’s reliance and accompanying injury occurred outside the 
forum). 
 271. The Supreme Court declined to reach the issue in two cases that could have provided 
substantial guidance. Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 589 (1991) (holding 
that the Court’s decision on the cruise tickets’ forum selection clause obviated the need to 
address whether the necessary relationship existed between the defendant’s forum advertising 
and an injury suffered at sea); Helicopteros, 466 U.S. at 415 n.10 (declining to address 
arguments regarding the relationship requirement posed by Justice Brennan’s dissenting 
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J. McIntyre’s amenability to jurisdiction anywhere in the United States 
for Nicastro’s injury is uncertain. 

While Justice Breyer’s concurring opinion leaves open the 
possibility that J. McIntyre could also be amenable in states where its 
distributor sells (substantially) more products, this possibility does not 
assist Nicastro, as the distribution of J. McIntyre’s products in those 
other forums would have no connection to his injuries.272 Once again, 
the question would be whether J. McIntyre’s activities in Ohio and 
Nevada were adequately connected to Nicastro’s claims for jurisdiction 
to be appropriate, which might lead to the unavailability of any 
American forum. 

Nicastro and Goodyear thus combine to curtail adjudicatory 
jurisdiction over foreign manufacturers distributing their products in the 
United States, but the decisions adopt disparate theoretical paths to 
obtain this result. Goodyear did not rely on any cases considering the 
pre-Shoe construct of “presence” by “doing business” in analyzing 
general adjudicative authority.273 Goodyear’s implicit repudiation of the 
continued relevance of these cases mirrors Shaffer v. Heitner’s explicit 
rejection of attachment jurisdiction for claims unrelated to the 
property.274 Both the presence by doing business and attachment of 
unrelated property fictions had a long tradition in American 
jurisdictional doctrine.275 The reach of both these jurisdictional bases 
expanded as business operations became global, society became more 
mobile, and technology created new methods of conducting business. 
The property fiction had expanded to authorize jurisdiction over a 
nonresident creditor in an unrelated proceeding by attaching the 
presence of her debtor within the forum,276 and to hold an insured 
amenable to suit by attaching the contractual obligation of his insurer 
doing business in the state to defend the lawsuit on his behalf.277 The 
                                                                                                                      
opinion). 
 272. See J. McIntyre Mach., Ltd. v. Nicastro, 131 S. Ct. 2780, 2792–93 (2011) (Breyer, J., 
concurring). 
 273. See supra Section II.B. 
 274. Compare Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S. Ct. 2846 (2011), 
with Shaffer v. Heitner, 433 U.S. 186, 213 (1977). 
 275. See, e.g., Barrow S.S. Co. v. Kane, 170 U.S. 100, 105 (1898) (evidencing historical 
use of doing business in jurisdictional matters); Pennoyer v. Neff, 95 U.S. 714, 722–24 (1878) 
(evidencing historical use of attachment in jurisdictional matters). 
 276. Harris v. Balk, 198 U.S. 215, 226 (1905), overruled by Shaffer v. Heitner, 433 U.S. 
186, 212 & n.39 (1977). 
 277. Seider v. Roth, 216 N.E.2d 312 (N.Y. 1966), abrogated by Rush v. Savchuk, 444 U.S. 
320, 332 (1980). In rejecting this basis for jurisdiction in Rush, the Supreme Court described it 
as a fiction on top of a fiction: 

The legal fiction that assigns a situs to a debt, for garnishment purposes, 
wherever the debtor is found is combined with the legal fiction that a 
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doing business predicate for general jurisdiction in some modern cases 
encompassed entities conducting wholly interstate business through the 
mail and Internet, without the conduct of any intrastate business.278 The 
Court in both Shaffer and Goodyear, after an approximately two-decade 
hiatus from considering adjudicatory jurisdiction, adopted a more 
realistic appraisal of a state court’s jurisdictional reach. While the 
disavowed fictions were once necessary to diminish the harshness of the 
physical presence rule during the Pennoyer era, their continuance was 
fundamentally unfair to support jurisdiction for wholly unrelated claims, 
especially as the reach of the fictions extended. Jurisdiction over such 
unrelated claims necessitates, at the very minimum, that the nonresident 
corporation act similarly to a local domiciliary by directing, controlling, 
and coordinating its operations on a continuous basis from the forum 
state.279 The mere presence of property within the forum, or the conduct 
of interstate business in the forum, should not suffice. 

Yet to ensure state authority to regulate conduct implicating state 
interests in light of the diminished scope of general jurisdiction, specific 
jurisdiction must reach to nonresidents causing harms or effects within 
the forum unless the jurisdictional assertion will be unduly burdensome. 
Nicastro unfortunately did not adopt this understanding of the 
appropriate reach for specific jurisdiction, but instead resurrected past 
jurisdictional doctrine. Justice Kennedy’s “submission” predicate is 
similar to—and just as fictional as—the “consent” construct supposedly 
cast aside by International Shoe.280 Justice Breyer’s examination of 
                                                                                                                      

corporation is “present,” for jurisdictional purposes, wherever it does business 
to yield the conclusion that the obligation to defend and indemnify is located in 
the forum for purposes of the garnishment statute. 

444 U.S. at 328. Rather than engaging in such fictions, the Court reasoned that, since the 
defendant itself had no relationship with the forum, jurisdiction could not be exercised. Id. at 
332–33. 
 278. See, e.g., Gator.com Corp. v. L.L. Bean, Inc., 341 F.3d 1072, 1077–80 (9th Cir. 2003) 
(upholding general jurisdiction based on substantial mail-order and Internet sales), dismissed as 
moot on reh’g en banc, 398 F.3d 1125 (9th Cir. 2005); Mich. Nat’l Bank v. Quality Dinette, 
Inc., 888 F.2d 462, 466–67 (6th Cir. 1989) (concluding 400 forum sales through the mail and an 
independent sales representative satisfied general jurisdiction); Provident Nat’l Bank v. Cal. 
Fed. Sav. & Loan Ass’n, 819 F.2d 434, 438 (3d Cir. 1987) (finding existence of general 
jurisdiction based on interstate banking transactions); Ex parte Newco Mfg. Co., 481 So. 2d 
867, 869 (Ala. 1985) (predicating general jurisdiction on interstate sales to forum residents); 
Travel Opportunities of Fort Lauderdale, Inc. v. Walter Karl List Mgmt., Inc., 726 So. 2d 313, 
314–16 (Fla. 4th DCA 1999) (concluding substantial phone and mail order sales through forum 
mailings and infomercials satisfied general jurisdiction); Temperature Sys., Inc. v. Bill Pepper, 
Inc., 854 S.W.2d 669, 676 (Tex. App. 1993) (holding defendant amenable to general jurisdiction 
due to an inter-distributor relationship and purchases made from vendors in the state). 
 279. See supra Section II.B. 
 280. See McGee v. Int’l Life Ins. Co., 355 U.S. 220, 222 (1957) (“In a continuing process 
of evolution this Court accepted and then abandoned ‘consent,’ ‘doing business,’ and ‘presence’ 
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jurisdiction in quantitative terms violates the realistic, qualitative, and 
policy-driven approach International Shoe outlined.281 The opinions 
both return to a formalism that characterized the Pennoyer era, 
attempting to characterize jurisdiction based on conformance with 
talismanic rules or past doctrine.282 Additionally, just as in Pennoyer, 
this rigidity prevents state courts from extending their jurisdictional 
reach appropriately to claims related to a defendant’s purposeful forum-
directed activities that implicate state interests.283 

Justice Kennedy broached the possibility of a legislative solution to 
this dilemma of his own making, mentioning Congress might be able to 
authorize jurisdiction in appropriate courts over foreign manufacturers 
directing marketing and sales efforts at the United States.284 Yet he 
cautioned that it “[was] neither necessary nor appropriate to address 
here any constitutional concerns that might be attendant to that exercise 
of power.”285 In addition to such unaddressed (and unresolved) 
constitutional concerns, including potential Erie issues, the mentioned 
legislation only would be a partial solution, unlikely to authorize 
jurisdiction in cases similar to Goodyear. Nonetheless, another 
legislative solution exists, similar to one previously introduced into 
Congress, which could potentially preserve an American forum in cases 
such as Nicastro and Goodyear. The final part of this Article will 
evaluate the constitutionality of such a legislative solution in light of 
past and present Supreme Court doctrine. 

III.  CONSENT JURISDICTION AND FOREIGN MANUFACTURERS 
An American forum could be ensured in future situations analogous 

to Nicastro and Goodyear if Congress enacted legislation similar to the 
proposed Foreign Manufacturers Legal Accountability Act of 2010, 
which died in committee during the 111th Congress.286 The basic 
                                                                                                                      
as the standard for measuring the extent of state judicial power over such corporations.”). 
 281. Int’l Shoe Co. v. Washington, 326 U.S. 310, 319 (1945). 
 282. See Pennoyer v. Neff, 95 U.S. 714, 722–24, 734–36 (1878). 
 283. See id. at 734. The problem with Pennoyer from a modern perspective was not that 
Neff should not have been subject to jurisdiction in Oregon where he apparently sought legal 
services to assist with obtaining his land patent, but that the notice given was not reasonably 
calculated to inform him of the suit. See id. at 716–18. 
 284. J. McIntyre Mach., Ltd. v. Nicastro, 131 S. Ct. 2780, 2790 (2011) (Kennedy, J.) 
(plurality opinion). 
 285. Id. (citing Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 113 n.* (1987)). 
 286. H.R. 4678, 111th Cong. (2010) (as reported by H. Comm. on Energy and Commerce). 
In its reported form, the Act would not have covered either J. McIntyre or the Goodyear 
subsidiaries, as a scrap metal machine was not a covered product, and the definition of a 
“foreign manufacturer” excluded manufacturers “owned or controlled, directly or indirectly, by 
one or more United States natural or legal persons, if . . . the United States natural or legal 
person” has greater assets. Id. §§ 2(3), (5). However, the approach taken in the proposed Act 
could be expanded to cover both these situations in subsequent legislation. 
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premise of this proposed legislation required a foreign manufacturer of 
specified imported products—meeting thresholds that the head of an 
applicable federal regulatory agency established with regard to the 
value, quantity, and frequency of its imports—to register an agent 
authorized to accept service of process on its behalf in a state with a 
substantial connection to its product importation.287 Service on the 
registered agent would authorize jurisdiction in any state or federal 
regulatory proceeding or state or federal civil action related to the 
product, assuming service was made in accordance with the applicable 
rules.288 The registration of the agent would constitute a “consent[] to 
the personal jurisdiction of the State and Federal courts of the State in 
which the registered agent is located for the purpose of any judicial 
proceeding related to such covered product,” although the consent 
would not extend to actions foreign plaintiffs filed for injuries suffered 
outside the United States.289 A manufacturer failing to appoint the 
required statutory agent would be barred from importing its products 
into the United States.290 

Would such a legislative solution be constitutional? This depends on 
whether a statutory consent to jurisdiction by a corporation’s 
appointment of an agent for service of process is still a valid 
jurisdictional predicate. Although other constitutional challenges exist 
to state imposed corporate registration schemes, such as the dormant 
Commerce Clause and the Equal Protection Clause,291 congressional 
power over foreign and interstate commerce would preclude such 
challenges to a federal statute. The dispositive constitutional question 
would be whether a federal scheme requiring foreign manufacturers to 
submit to jurisdiction for claims related to their products distributed in 
the United States comported with due process.292 Because the Court did 
                                                                                                                      
 287. Id. § 3. 
 288. Id. 
 289. Id. § 3(c). 
 290. Id. § 4. 
 291. See, e.g., Bendix Autolite Corp. v. Midwesco Enters., 486 U.S. 888, 892–95 (1988) 
(holding statute tolling limitations when a nonresident corporation did not have an agent for 
service of process within the state violated the Commerce Clause); Davis v. Farmers Coop. 
Equity Co., 262 U.S. 312, 315–17 (1923) (sustaining Commerce Clause challenge to statute 
allowing service on a railroad’s solicitation agent); Sioux Remedy Co. v. Cope, 235 U.S. 197, 
202–05 (1914) (holding Commerce Clause violated by state statute requiring appointment of an 
agent as a condition to maintain suit related to interstate commerce). 
 292. Opponents of the Foreign Manufacturers Legal Accountability Act maintained that, at 
least as written, the proposed legislation also violated certain international agreements. See 
generally Andrew Popper, Defective Foreign Products in the United States: Issues and 
Discussion, 37 Prod. Safety & Liab. Rep. (BNA) No. 45 (Jan. 12, 2009) (discussing but 
rejecting such arguments). These arguments, however, do not impact the constitutionality of the 
underlying appointed agent scheme for foreign manufacturers, and, in any event, could be 
addressed in subsequent legislation. 
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not address jurisdiction predicated on service on a statutory agent in 
either Nicastro or Goodyear, answering this question necessitates a 
consideration of prior doctrine and its continued validity today. 

A.  Jurisdiction Based on an Appointed Agent 
Corporate registration and appointment statutes first appeared in the 

mid-nineteenth century in response to the common law understanding 
that a corporation had no existence outside its state of incorporation.293 
This early common law view extended to prevent corporations from 
being amenable to suit in the courts of another state.294 To alleviate the 
injustice from a corporation’s avoidance of its obligations where they 
arose, states began to require, as a statutory condition for the 
corporation to do business in the state, that the corporation register with 
state authorities and appoint an agent to accept service of process in 
cases related to its forum activities.295 

The Supreme Court first upheld service on an appointed agent under 
a registration statute as a basis for jurisdiction in 1856, in Lafayette 
Insurance Co. v. French.296 An Indiana insurance corporation entered 
into insurance contracts in Ohio through a statutory agent residing in the 
state.297 Under Ohio law, service of process on the resident agent bound 
the principal to appear.298 Because the corporation could transact 
business in Ohio only with the authorization of the state, the Court held 
that the state could impose as a condition for that authorization that the 
agent accept service of process in lawsuits founded on its contracts of 
insurance entered into in the state.299 Yet the decision was limited to 
situations in which the suits were related to the business being 
conducted within the forum: “We limit our decision to the case of a 
corporation acting in a State foreign to its creation, under a law of that 
State which recognized its existence, for the purposes of making 
contracts there and being sued on them, through notice to its contracting 
agents.”300 

 
                                                                                                                      
 293. See, e.g., Bank of Augusta v. Earle, 38 U.S. (13 Pet.) 519, 588–89 (1839). 
 294. See, e.g., Peckham v. N. Parish, 33 Mass. (16 Pick.) 274, 286 (1834); M’Queen v. 
Middletown Mfg., 16 Johns. 5, 6 (N.Y. Sup. Ct. 1819). 
 295. See St. Clair v. Cox, 106 U.S. 350, 354–55 (1882) (describing genesis of corporate 
registration and appointment statutes). 
 296. 59 U.S. (18 How.) 404, 408 (1856). 
 297. Id. at 406. 
 298. Id. 
 299. Id. at 407. The Court viewed this as an exchange: “Now, when this corporation sent its 
agents into Ohio, with authority to make contracts of insurance there, the corporation must be 
taken to assent to the condition upon which alone such business could be there transacted by 
them . . . .” Id. at 408. 
 300. Id. at 408–09. 
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Subsequent nineteenth century cases continued to describe the 
permissible corporate consent for the privilege of conducting business 
as limited to actions related to the corporation’s conduct of business 
within the forum.301 As the corporate presence fiction developed, 
though, service on a statutory agent evolved into a jurisdictional basis in 
the twentieth century to adjudicate claims unrelated to the corporation’s 
activities within the state. 

The key Supreme Court decision was Pennsylvania Fire Insurance 
Co. v. Gold Issue Mining & Milling Co.,302 where an Arizona 
corporation sued a Pennsylvania insurer in Missouri state court to 
recover for a loss suffered in Colorado.303 The Pennsylvania insurer 
previously obtained a license to conduct business in Missouri and had 
filed with the insurance superintendent “a power of attorney consenting 
that service of process upon the superintendent should be deemed 
personal service upon the company so long as it should have any 
liabilities outstanding in the State.”304 While the insurance 
superintendent was served in accordance with the statute, the insurer 
contended that such service violated due process when the lawsuit did 
not involve a Missouri insurance contract.305 The Supreme Court 
disagreed with the insurer’s position in a short, three-page opinion. 
Justice Holmes’ opinion for the Court reasoned that the insurer 
performed a voluntary act consenting to such service by executing the 
power of attorney and took “the risk of the interpretation that may be 
put upon [the statute] by the courts,”306 thereby “hardly leav[ing] a 
constitutional question open.”307 The Court distinguished two of its 
earlier cases, which the insurer relied upon to argue that service on the 
agent was only valid for claims related to the corporation’s forum 

                                                                                                                      
 301. See, e.g., St. Clair v. Cox, 106 U.S. 350, 356 (1882) (explaining corporation could be 
required to “stipulate that in any litigation arising out of its transactions in the State, it will 
accept as sufficient the service of process on its agents or persons specifically designated”); Ex 
parte Schollenberger, 96 U.S. 369, 378 (1878) (noting a nonresident corporation “may, for the 
purpose of securing business, consent to be ‘found’ away from home, for the purposes of suit as 
to matters growing out of its transactions”); Pennoyer v. Neff, 95 U.S. 714, 734–35 (1878) 
(explaining that its holding did not preclude a state from requiring “a non-resident entering into 
a partnership or association within its limits, or making contracts enforceable there, to appoint 
an agent or representative in the State to receive service of process and notice in legal 
proceedings instituted with respect to such partnership, association, or contracts”); R.R. Co. v. 
Harris, 79 U.S. (12 Wall.) 65, 81 (1871) (noting a corporation could be required to “consent to 
be sued” in a forum and it would be presumed such assent was given through its conduct of 
business in the forum). 
 302. 243 U.S. 93 (1917). 
 303. Id. at 94. 
 304. Id. 
 305. Id. at 94–95. 
 306. Id. at 96. 
 307. Id. at 95. 
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activities, on the basis that the corporations in those cases had failed to 
appoint the requisite agent for process.308 In support of its holding, the 
Court highlighted two lower court decisions reaching a similar result 
penned by eminent jurists.309 

Pennsylvania Fire is often cited as establishing that qualifying to do 
business and appointing an agent constitutes consent to the forum’s 
jurisdiction for all causes of action,310 but two considerations caution 
against this conclusion. First, Pennsylvania Fire and similar cases 
depended on state law. Jurisdiction was authorized only if the forum 
state interpreted its registration statute to allow service on the agent for 
causes of action unrelated to the defendant’s forum activities; otherwise, 
the defendant was not amenable to suit.311 Second, Pennsylvania Fire 
was linked to the then-prevailing “presence” by “doing business” 
construct, a construct which has since been discarded. 

In Pennsylvania Fire and the lower court decisions it relied upon, 
the corporations were “doing business” within the state.312 Although the 

                                                                                                                      
 308. Id. at 95–96 (discussing Simon v. S. Ry., 236 U.S. 115 (1915), and Old Wayne Mut. 
Life Ass’n v. McDonough, 204 U.S. 8 (1907)). Because the defendants in these cases had not 
appointed the required agent, their amenability depended on substituted service, which only 
extended to causes of action related to their forum business. See supra Section I.A. 
 309. Pa. Fire, 243 U.S. at 95 (citing Smolik v. Phila. & Reading Coal & Iron Co., 222 F. 
148 (S.D.N.Y. 1915) (Learned Hand, J.); Bagdon v. Phila. & Reading Coal & Iron Co., 111 
N.E. 1075 (N.Y. 1916) (Cardozo, J.)). See Smolik, 222 F. at 151 (holding that corporate consent 
by appointing an agent for service of process in New York authorized personal jurisdiction for 
cause of action arising when an employee suffered an injury while working in its Pennsylvania 
mines); Bagdon, 111 N.E. at 1076 (holding that corporate consent by appointing an agent for 
service of process in New York authorized personal jurisdiction by service on the agent for a 
cause of action for breach of a contract executed in Pennsylvania); accord Johnston v. Trade 
Ins. Co., 132 Mass. 432, 433–35 (1882) (upholding service on statutory agent when corporation 
was doing business within Massachusetts for a cause of action brought upon a Pennsylvania 
insurance policy for property in Delaware). 
 310. See, e.g., Sondergard v. Miles, Inc., 985 F.2d 1389, 1397 (8th Cir. 1993) (citing 
Pennsylvania Fire as support for holding that construing registration statute as a consent to 
jurisdiction for causes of action unrelated to the defendant’s forum activities did not violate due 
process); Sternberg v. O’Neil, 550 A.2d 1105, 1109 (Del. 1988) (relying on Pennsylvania Fire 
for proposition that registration operates as a consent to the forum’s exercise of general personal 
jurisdiction); Bianco v. Concepts “100”, Inc., 436 A.2d 206, 212 (Pa. Super. Ct. 1981) (same); 
Acacia Pipeline Corp. v. Champlin Exploration, Inc., 769 S.W.2d 719, 720 (Tex. App. 1989) 
(same). But see In re Mid-Atl. Toyota Antitrust Litig., 525 F. Supp. 1265, 1277 (D. Md. 1981) 
(opining plaintiff’s reliance on Pennsylvania Fire for this proposition was misplaced), aff’d sub 
nom. Pennsylvania v. Mid-Atl. Toyota Distribs., Inc., 704 F.2d 125 (4th Cir. 1983); Freeman v. 
Dist. Court, 1 P.3d 963, 965, 967–68 (Nev. 2000) (concluding Supreme Court “has abandoned 
the reasoning” of Pennsylvania Fire). 
 311. See, e.g., Robert Mitchell Furniture Co. v. Selden Breck Constr. Co., 257 U.S. 213, 
215–16 (1921) (holding service of process on statutory agent did not suffice for jurisdiction over 
unrelated causes of action when Ohio had not so construed its statutes). 
 312. Gold Issue Mining & Milling Co. v. Pa. Fire Ins. Co., 184 S.W. 999, 1016–20 (Mo. 
1916) (detailing that the foreign insurance company was both licensed and doing business in 
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decisions did not typically highlight the corporation’s in-state business 
(in fact the Supreme Court in Pennsylvania Fire never mentioned it at 
all),313 the influence of corporate “presence” cannot be ignored. At that 
time, a corporation’s presence through participating in intrastate 
business subjected the corporation to suit for any cause of action once 
an appropriate in-state corporate agent was served.314 Pennsylvania Fire 
and related decisions could thus be understood as adopting a 
presumption that, by serving an in-state registered corporate agent, the 
plaintiff established both that the corporation was doing business in 
state (because registration was only required for in-state business) and 
that the appropriate service requirements had been met for jurisdiction 
over unrelated causes of action. 

The Court’s subsequent discomfort in predicating a defendant’s 
amenability on serving a registered agent when the defendant no longer 
was conducting business within the forum bolsters this understanding. 
Robert Mitchell Furniture Co. v. Selden Breck Construction Co. held 
that service on a registered agent did not suffice for jurisdiction over 
unrelated claims when the Ohio courts had not so construed their 
statutes.315 Although basing the decision on an interpretation of Ohio 
law, the Court highlighted that the company was no longer doing 
business in the state: 

Unless the state law either expressly or by local 
construction gives to the appointment a larger scope, we 
should not construe it to extend to suits in respect of 
business transacted by the foreign corporation elsewhere, at 
least if begun, as this was, when the long previous 
appointment of the agent is the only ground for imputing to 
the defendant an even technical presence.316 

Morris & Co. v. Skandinavia Insurance Co.317 similarly refused to 
interpret a state registration statute to establish jurisdiction over 
unrelated claims against a foreign insurance corporation which had 
registered, but was not conducting business in the state: “[I]n the 
                                                                                                                      
Missouri), aff’d, 243 U.S. 93 (1917); Smolik, 222 F. at 149 ( “[D]efendant is a Pennsylvania 
mining corporation, doing business, but having no part of its mines, in this state . . . .”); Bagdon, 
111 N.E. at 1075 (“The defendant concedes that it is engaged in business in New York.”); 
Johnston, 132 Mass. at 433 (“The defendant, at the time of the service, had a usual place of 
business in Boston, and was doing business there as a foreign insurance company . . . .”). 
 313. But see Johnston, 132 Mass. at 433–34 (“[I]f [nonresident corporations] do business in 
this State and have complied with the provisions of the statute, they are within the jurisdiction of 
[Massachusetts] courts”). 
 314. See supra Section I.A. 
 315. 257 U.S. 213, 216 (1921). 
 316. Id. 
 317. 279 U.S. 405 (1929). 
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absence of language compelling it, such a statute should not be 
construed to impose upon the courts of the state the duty, or give them 
the power, to take cases arising out of transactions so foreign to its 
interests.”318 While the Court in these cases relied on state statutory 
interpretation, in Chipman, Ltd. v. Thomas B. Jeffrey Co.,319 the Court 
highlighted, during another limited interpretation of a state registration 
statute, that it did “not wish to be understood that the validity of such 
service as here involved would not be of federal cognizance whatever 
the decision of a state court.”320 Essentially, the Court considered the 
constitutionality of all-encompassing jurisdiction over a corporation, 
based on serving its registered forum agent when the corporation was 
not doing business there, as an open question. 

This issue is still unresolved. The Supreme Court has not issued a 
holding on the jurisdictional effect of the appointment of an agent under 
a corporate registration statute since International Shoe, although it 
addressed this issue in dicta in Bendix Autolite Corp. v. Midwesco 
Enterprises, Inc.321 Bendix involved an Ohio statute tolling limitations 
against a foreign corporation that did not have a designated agent for 
service of process within the state.322 Relying on this statute, Bendix, an 
Ohio business, contended that its suit for breach of contract against 
Midwesco, an Illinois corporation, was not barred by limitations 
because Midwesco had not designated an Ohio agent.323 Midwesco 
responded that such a tolling provision violated the Commerce Clause, 
and the Supreme Court agreed.324 In its analysis, the Supreme Court 
accepted, without discussion, that under the relevant Ohio long-arm 
statute, the appointment of an agent for service of process would 
operate as consent to general jurisdiction in Ohio.325 Because a 
requirement that a foreign corporation consent to general jurisdiction in 
the absence of minimum contacts was a “significant burden” exceeding 
any local interest of Ohio, the Court held that the tolling provision 
impermissibly encumbered interstate commerce.326  

Although the Court assumed (probably erroneously) that the Ohio 
registration statute exacted a defendant’s jurisdictional consent for all 
causes of action asserted against it, the Court never held that requiring 
the defendant to consent for unrelated claims to conduct intrastate 

                                                                                                                      
 318. Id. at 408–09. 
 319. 251 U.S. 373 (1920). 
 320. Id. at 379. 
 321. 486 U.S. 888, 893 (1988). 
 322. Id. at 890 (citing OHIO REV. CODE § 2305.15 (Supp. 1987)). 
 323. Id. 
 324. Id. 
 325. Id. at 889, 892–93. 
 326. Id. at 893–95. 
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business comported with due process.327 This has left lower federal and 
state courts without definitive guidance, generating conflicting holdings 
on the jurisdictional consequences of registering to do business and 
appointing an agent for service of process.328 

                                                                                                                      
 327. Id. at 889, 892–93. The provisions of the Ohio Code did not clearly establish that the 
appointment of an agent constitutes a consent to the general jurisdiction of the Ohio courts. See 
id. at 892 n.2 (“Every foreign corporation for profit that is licensed to transact business in this 
state . . . shall have and maintain an agent . . . upon whom process against such corporation may 
be served . . . .” (quoting OHIO REV. CODE ANN. § 1703.04.1(A) (1985)). Indeed, the Sixth 
Circuit held after Bendix that the Ohio Code provisions did not in fact operate as a consent to 
jurisdiction, reasoning that the Ohio Supreme Court itself “rejected the proposition that service 
of process may be equated with personal jurisdiction.” Pittock v. Otis Elevator Co., 8 F.3d 325, 
329 (6th Cir. 1993) (citing Wainscott v. St. Louis-S.F. Ry., 351 N.E.2d 466 (Ohio 1976)). 
 328. See, e.g., Consol. Dev. Co. v. Sherritt, Inc., 216 F.3d 1286, 1293 (11th Cir. 2000) 
(rejecting the argument that appointing a registered agent is sufficient to establish general 
personal jurisdiction); Siemer v. Learjet Acquisition Corp., 966 F.2d 179, 181–84 (5th Cir. 
1992) (holding statutory registration and appointment provisions of the Texas Business 
Corporation Act did not establish a general consent to jurisdiction because such a result would 
violate due process); Sandstrom v. ChemLawn Corp., 904 F.2d 83, 89 n.6 (1st Cir. 1990) 
(opining the appointment of an agent under Maine’s registration statute was not a general 
consensual submission to jurisdiction); Pearrow v. Nat’l Life & Accident Ins. Co., 703 F.2d 
1067, 1069 (8th Cir. 1983) (interpreting Arkansas registration statute to cover only causes of 
action arising out of in-state business); Smith v. Lloyd’s of London, 568 F.2d 1115, 1118 & n.7 
(5th Cir. 1978) (interpreting Georgia registration statute as requiring more than the mere 
presence of an appointed agent for all-purpose amenability and questioning the constitutionality 
of a broader interpretation); In re Mid-Atl. Toyota Antitrust Litig., 525 F. Supp. 1265, 1278 (D. 
Md. 1981) (holding exacted consent under West Virginia registration statute was an insufficient 
basis for adjudicatory jurisdiction in the absence of minimum contacts), aff’d sub nom. 
Pennsylvania v. Mid-Atl. Toyota Distribs., Inc., 704 F.2d 125 (4th Cir. 1983); Freeman v. Dist. 
Court, 1 P.3d 963, 968 (Nev. 2000) (holding the appointment of an agent could not operate as a 
consent to general jurisdiction after International Shoe). But see Ocepek v. Corporate Transp., 
Inc., 950 F.2d 556, 558 (8th Cir. 1991) (holding interstate carrier’s designation of an agent for 
service of process under the federal Motor Carrier Act established its amenability for a cause of 
action unrelated to its forum business); Bane v. Netlink, Inc., 925 F.2d 637, 640 (3d Cir. 1991) 
(holding nonresident corporation amenable because “Pennsylvania law explicitly states that the 
qualification of a foreign corporation to do business is sufficient contact to serve as the basis for 
the assertion of personal jurisdiction”); Knowlton v. Allied Van Lines, Inc., 900 F.2d 1196, 
1200 (8th Cir. 1990) (holding nonresident corporation’s registration under Minnesota statute 
operated as jurisdictional consent for all causes of action even in the absence of minimum 
contacts with the forum); Sternberg v. O’Neil, 550 A.2d 1105, 1116 (Del. 1988) (holding 
corporation consented to the exercise of general jurisdiction by appointing a registered agent for 
service of process); Rykoff-Sexton, Inc. v. Am. Appraisal Assocs., Inc., 469 N.W.2d 88, 90–91 
(Minn. 1991) (holding Minnesota registration statute operated as a consent to general 
jurisdiction); Read v. Sonat Offshore Drilling, Inc., 515 So. 2d 1229, 1230–31 (Miss. 1987) 
(concluding nonresident corporation qualified to do, but not actually performing, business in the 
forum was amenable in Mississippi for accident occurring in Louisiana because minimum 
contacts had “nothing to do” with jurisdiction predicated on service on a registered agent); 
Mittelstadt v. Rouzer, 328 N.W.2d 467, 469 (Neb. 1982) (holding Arkansas trucking company 
consented to Nebraska’s jurisdiction by appointing an agent as required by the federal Motor 
Carrier Act, despite the fact the accident with the Nebraska plaintiffs occurred in Arizona); 
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Some of this confusion may be alleviated by returning to first 
principles. A longstanding American jurisdictional tradition authorizes a 
state to require a nonresident corporation to appoint an in-state agent for 
service of process and to consent to jurisdiction for claims related to its 
forum business in return for the privilege of conducting in-state 
business. The Court first upheld such consent in 1856, and the judiciary 
has never questioned its constitutionality.329 For some jurists, this 
historical tradition alone should suffice to establish its continued 
constitutionality.330 Yet more than tradition supports it; equity does so 
as well. 

The corporation provides its consent to amenability in exchange for 
the state’s forbearance in excluding, or attaching additional conditions 
on, the corporation’s in-state conduct. This exchange, of course, 
presupposes that the state can constitutionally regulate the corporation’s 
conduct if the consent is not given, thereby ensuring the corporation has 
some form of choice.331 When the state possesses this authority, the 
corporation is merely trading a guarantee of its amenability to suit for 
claims related to its forum business for the privilege of conducting 
business operations within the state. This bargain is not unconscionable 
with respect to those claims with some connection to the nonresident 
corporation’s forum business.  

The state has substantial interests in providing both a forum for its 
injured residents and a mechanism for serving nonresident 
corporations.332 Corporations obtaining economic benefits from their 
                                                                                                                      
Augsbury Corp. v. Petrokey Corp., 470 N.Y.S.2d 787, 789 (N.Y. App. 1983) (reasoning 
registration to do business in New York is “a form of constructive consent to personal 
jurisdiction which has been found to satisfy due process”); Sharkey v. Wash. Nat’l Ins. Co., 373 
N.W.2d 421, 425–26 (S.D. 1985) (concluding insurer’s registration to do business under South 
Dakota law was sufficient to establish jurisdiction even though the policy was executed and the 
insured died in Wyoming). Some courts, perhaps to avoid any constitutional difficulty from 
exacted consent as a general-affiliating jurisdictional basis, have adopted a hybrid approach, 
limiting a corporation’s consent to situations in which the corporation actually conducts 
business activities in the forum. See, e.g., Harry S. Peterson Co. v. Nat’l Union Fire Ins. Co., 
434 S.E.2d 778, 781 (Ga. Ct. App. 1993) (holding service of process on registered agent of 
corporation performing unspecified “substantial” business in Georgia sufficient for general 
jurisdiction); Nelson v. World Wide Lease, Inc., 716 P.2d 513, 516–18 (Idaho Ct. App. 1986) 
(finding Washington corporation amenable in Idaho to dispute-blind jurisdiction based on its 
consent under the Idaho registration statute and its actual exercise of forum business activities 
under its registration). 
 329. See Lafayette Ins. Co. v. French, 59 U.S. (18 How.) 404, 407–09 (1856). 
 330. See, e.g., J. McIntyre Mach., Ltd. v. Nicastro, 131 S. Ct. 2780, 2789 (2011) (Kennedy, 
J.) (plurality opinion); Burnham v. Superior Court, 495 U.S. 604, 621 (1990) (Scalia, J.) 
(plurality opinion). 
 331. The state may not have this authority, for instance, if the corporation is exclusively 
engaged in interstate commerce. See, e.g., Davis v. Farmers’ Coop. Equity Co., 262 U.S. 312, 
315–17 (1923). 
 332. See, e.g., Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473 (1985); Keeton v. 
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conduct within the state do not suffer an undue burden by being 
required to answer for their obligations.333 Indeed, the burden imposed 
on the corporation is no greater—and typically less—than the burden 
imposed by a consent to jurisdiction or forum selection clause in a form 
contract, which the Court has repeatedly upheld.334 The corporation has 
an option if it views the state-imposed burdens as excessive: it can 
refrain from doing business in the state and not appoint the required 
agent.335 The constitutionality of a limited consent to jurisdiction related 
to the corporation’s in-state business activities should not be in doubt. 

The potential constitutional difficulty is employing a statutory 
consent scheme to establish amenability for claims wholly unrelated to 
the defendant’s forum activities when the defendant is not conducting 
business in such a manner as to subject it to general jurisdiction. The 
Supreme Court did not suggest until the early twentieth century that a 
nonresident could consent for all claims by registering and appointing 
an agent, with the decisions sharing underpinnings of the since-
disavowed corporate presence idea.336 A longstanding historical 
tradition traceable to the ratification of the Fourteenth Amendment, 
then, does not support this practice. 

The practice is also unfair. The state has no sovereign interest in 
regulating conduct without any connection to the corporation’s 
activities, and the potential exposure exceeds forum benefits when the 
corporation is not acting as a local domiciliary.337 Any right that the 
state has to regulate the corporation’s local conduct “does not 
necessarily entitle the state to regulate [its] activities elsewhere.”338 The 
state therefore attempts to extract the corporation’s consent to all-
purpose adjudicative authority, but without relinquishing anything 
additional in return, as it has no authorization to demand the regulation 
of the corporation’s extraterritorial activities based on some quantum of 
in-state business.339 Such an “exchange” has lost its connection to the 
state’s appropriate regulatory power. 

Moreover, the use of a registered corporate agent as a generally 
affiliating jurisdictional basis shares attributes with those jurisdictional 
predicates that the Court disavowed in the post-Shoe era. The Court has 
rejected all-purpose jurisdiction based on either the presence of forum 
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property or the conduct of business in a forum (except to the extent the 
defendant is “essentially at home” in the forum).340 The same 
considerations leading the Court to view these jurisdictional assertions 
as unreasonable also establish the unreasonableness of a sovereign 
exacting consent for claims unrelated to the corporation’s in-state 
business. Such a forced consent compels the defendant to answer for a 
claim with no relationship to the state’s sovereign interests.341 
Jurisdiction over such unrelated claims violates “fair play and 
substantial justice” in the absence of a defendant’s relationship with the 
forum that approaches that of a citizen.342 Most commentators agree that 
exacted consent for unrelated claims is unconstitutional,343 similar to the 
pervasive critical commentary against property- and business-based 
general jurisdiction.344 This method of obtaining jurisdiction is thus ripe 
for invalidation by the Supreme Court. 

However, consent to jurisdiction under a proposal similar to the 
Foreign Manufacturers Legal Accountability Act would not extend to 
unrelated claims. Instead, the registration of the agent would constitute 
a “consent[] to the personal jurisdiction of the State and Federal courts 
of the State in which the registered agent is located for the purpose of 
any judicial proceeding related to such covered product.”345 The 
question presented would be the permissible scope of the relationship, 
not whether jurisdiction extended to completely unrelated claims. 
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B.  Consensual Relatedness 
The Court has taken an expansive view of the scope of the 

relationship permitted in consent statutes, which is a potential benefit of 
such statutes compared to relying on minimum contacts alone. The 
defined articulation of an exchange of benefits and burdens authorizes 
adjudicative jurisdiction in situations where the relationship necessary 
for specific jurisdiction may not otherwise have been present. 

In Louisville & Nashville Railroad Co. v. Chatters,346 for instance, 
the Court found the necessary relationship with the forum state for an 
injury suffered outside the forum based entirely on the plaintiff’s 
purchase of his railroad ticket from another entity in the forum. Chatters 
suffered lacerations when a train window burst while he journeyed 
through Virginia on a train operated by the Southern Railway Company, 
a Virginia corporation.347 Chatters had purchased his ticket for his 
journey in New Orleans from the Louisville & Nashville Railroad 
Company, a Kentucky corporation, which operated the train from New 
Orleans to Alabama.348 Chatters sued both Southern and Louisville & 
Nashville in Louisiana. Southern objected to jurisdiction on the basis 
that, under Louisiana state law, its appointment of an agent constituted 
its consent to suit only upon causes of action arising out of business 
conducted within the state.349 Southern continued that, since the 
accident occurred in Virginia, and the ticket was sold in Louisiana by 
Louisville & Nashville, an adequate relationship did not exist between 
Southern’s business in Louisiana and Chatters’ claim.350 

While accepting the argument that state law required a relationship 
between the corporation’s forum business and the claim, the Supreme 
Court held that Southern was amenable to jurisdiction in Louisiana.351 
The Court concluded that the obligation to Chatters predicated on the 
contract of transportation was incurred within Louisiana and, even 
though Southern did not execute the contract, the obligation was 
accepted after an agent executed it.352 This established that the 
subsequent injury in Virginia was sufficiently connected to its forum 
business to comport with the consent statute.353 The Court was 
unwilling to construe the relationship requirement for a consent statute 
in the narrow manner proposed by Southern when Southern conducted 
activities within the forum state and appointed a designated agent for 
service of process.354 
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The same principle could explain the suggestion in Shaffer v. 
Heitner that Delaware could enact a consent statute, which would deem 
the acceptance of a board of directors’ position in a Delaware 
corporation as appointing an in-state agent of the corporation to serve as 
the director’s agent for claims related to his or her duties.355 Although 
the Supreme Court held that a directorship alone did not establish the 
propriety of specific jurisdiction, the Court distinguished the situation 
from that arising under state statutes requiring directors to consent to 
jurisdiction for suits related to their corporate duties.356 This distinction 
has led several lower courts to uphold director consent statutes,357 even 
though a consent statute does not modify directors’ purposeful 
availment of the state’s law. Yet one potential difference is that the 
consent statute creates different expectations. The state’s corporate 
statutes establish directors’ status, authority, and privileges,358 creating 
benefits exchanged for the directors’ agreed-to bargain of being 
amenable for causes of action arising from their duties. Such an 
appropriate bargain, where the state has the authority to establish the 
parameters of directors’ powers and obligations, may authorize an 
expanded jurisdictional reach as long as the state does not exceed its 
legitimate regulatory authority. Although a directorship alone does not 
establish the propriety of specific jurisdiction in the forum when the 
conduct giving rise to the litigation arose elsewhere, the appointment of 
an agent under a consent statute in exchange for state-granted benefits 
may appropriately extend to the adjudication of claims related to 
directors’ corporate obligations. 

Under this understanding, the Foreign Manufacturers Legal 
Accountability Act, or a similar statute that requires a foreign 
manufacturer to consent to suits involving claims related to the products 
distributed in the forum, should run aground no constitutional shoal. 
Under Justice Kennedy’s approach from Nicastro, the defendant has 
“submitted” to specified suits in the forum, in accordance with a 
longstanding historical basis for jurisdiction.359 Such a statute 
presumably would also satisfy Justice Breyer’s concerns. An agent 
would be required only in cases in which the foreign manufacturer 
meets certain thresholds that an applicable federal regulatory agency has 
established; such thresholds should not authorize jurisdiction over 
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Justice Breyer’s hypothetical Kenyan farmer.360 Additionally, the 
principle would not be unfair to the foreign manufacturer—if it is 
importing a sufficient amount of its goods into the United States, it 
should be amenable to suit here for injuries related to the products it is 
importing. The United States has a legitimate sovereign interest in 
excluding or regulating unsafe products manufactured abroad, such that 
the consent to suit is an appropriate exchange for the privilege of access 
to the United States market. Subjecting the foreign corporation to suit in 
one particular forum—of its own choosing—can hardly be said to be an 
undue burden for this privilege. Although there may be a rare case in 
which the manufacturer may be able to establish that a claim by a 
United States citizen injured outside the United States by a product that 
it is distributing in the United States is an undue burden, any such 
situation can be addressed on a case-by-case basis. 

Such a legislative solution is needed to ensure fundamental fairness 
in jurisdictional assertions against foreign product manufacturers. 
United States citizens injured by products imported and sold in 
sufficient quantities in this country should not have to submit their 
claims to foreign tribunals. Nor should United States businesses in the 
supply chain from the importer to the retail outlet be barred from 
seeking indemnification in American courts from the manufacturer of a 
defective product availing itself to the United States market. Instead, a 
United States forum should be available where the manufacturer is 
amenable beyond any doubt, without trying to decipher when 
jurisdiction is authorized under the restrictive but conflicting controlling 
opinions in Nicastro. International norms are not an obstacle to 
authorizing jurisdiction in one United States locale of the foreign 
corporation’s choosing for these claims, as other jurisdictional models 
authorize adjudicative authority on much broader grounds.361 Perhaps 
Congress could unite to protect all Americans—consumers and 
businesses alike—from losses caused by defective products imported 
into the United States. 

CONCLUSION 
Over the last sixty-five years, the Supreme Court has embarked on a 

quest every other decade to refashion personal jurisdiction doctrine. 
From 1945 to 1958, beginning with International Shoe and ending with 
Hanson v. Denckla, the Court established the minimum contacts test for 
nonresidents and the purposeful availment requirement.362 From 1977 to 
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1990, the Court banished jurisdiction over property for unrelated claims 
and attempted to provide greater clarity on the meaning of purposeful 
availment.363 Although these earlier forays met with some initial 
success, the hoped-for clarity soon dissipated, with the decisions 
indicating ever greater schisms among the Justices.364 

It now appears that the Roberts Court will try its hand. However, if 
its initial attempt to refashion the governing standard in Nicastro is any 
indication, with the various opinions demonstrating such divergent 
conceptual understandings, the prospect appears doomed from the 
start.365 It is time to seriously consider legislative solutions to the 
personal jurisdiction problem. Because a majority of the Court views 
jurisdiction as dependent on either the defendant’s submission or the 
quantity of its activities in comparison to prior doctrine,366 the 
legislative solutions created in the nineteenth century requiring the 
appointment of an agent for claims related to the nonresident 
defendant’s forum activities may resolve some of the uncertainty.367 
Legislation similar to the Foreign Manufacturers Legal Accountability 
Act, which could help rectify the Court’s unnecessarily restrictive view 
of the amenability of foreign product manufacturers, would be a good 
place to start. 
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