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In Policing Public Companies, 1 Professors Amanda M. Rose and 
Larry J. LeBlanc compile and analyze an impressive dataset of 
securities litigation against public companies from 2004 through 2006, a 
period soon after the collapse of the internet bubble, the Enron and 
WorldCom accounting frauds, and the rise of New York Attorney 
General Eliot Spitzer. Their results provide evidence that public 
companies are at significant risk of litigation brought pursuant to the 
securities laws. However, because the period of the study reflects the 
aftermath of unprecedented securities enforcement activity, its results 
are likely not representative of enforcement activity in normal times.  

In perhaps the most comprehensive effort of documenting securities 
litigation against public companies to date, Rose and LeBlanc examined 
5,441 10-Ks filed by 1,977 public companies from 2004 through 2006.2 
For each of these filings, they recorded whether Item 3, which requires 
disclosure of “material litigation,” described securities litigation against 
the company. Rose and LeBlanc classify public enforcement actions by 
the SEC and state attorneys general, private securities class actions, 
regulatory actions by SROs, and state derivative law suits as securities 
litigation.3 They found that of the public companies in their database, 
“27% disclosed some form of securities litigation” with 56% of those 
companies facing two or more suits.4  

Rose and LeBlanc’s data confirm the intuition that public companies 
are likely to face some form of securities litigation. The more difficult 
question is whether such suits are warranted. The period from 2004 to 
2006 likely included pending cases against companies such as Enron, 
WorldCom, Tyco, Adelphia, Global Crossing, and AIG. A high 
percentage of companies were the subject of securities litigation, in part, 
because many companies acted questionably in the period prior to and 
during the time of the study. Of course, some of the suits recorded by 
Rose and LeBlanc were likely without merit, but courts have ways of 
dealing with frivolous suits. Prior studies show that courts dismiss about 
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a third of securities class actions, and many suits settle for nominal 
amounts.5  

If a future study examines a later period, it would likely find a much 
lower incidence of securities litigation against public companies. Rose 
and LeBlanc acknowledge this possibility when they note that 
“[e]nforcement patterns may change with the times. . . .”6 Indeed, 
readily available data shows that the number of securities class actions 
filed in recent years has declined. For the three year period from 2002 
through 2004, a period that is likely reflected in the Rose and LeBlanc 
study because most securities class actions take several years before 
they are resolved, about 733 securities class actions were filed.7 For the 
recent three year period from 2010 through 2012, only 516 securities 
class actions were filed, representing almost a 30% decline.8  

In addition to the uniqueness of the period covered by Rose and 
LeBlanc, the classification of derivative suits as securities litigation 
likely resulted in higher totals for securities litigation than if the study 
looked at just suits brought under the federal securities laws. About 
48% of the companies disclosing securities litigation as defined by the 
study were the subject of a derivative suit.9 The paper does not report 
whether all of these suits were accompanied by federal litigation, but it 
is likely that at least some of these derivative suits were brought without 
a concurrent federal suit. The data on derivative suits is useful, but 
federal securities litigation raises distinct concerns and issues from state 
corporate law litigation. State derivative suits, at least in Delaware, are 
subject to procedural barriers such as the demand requirement and the 
business judgment rule that make them easier to defend against than 
federal securities litigation. Derivative suits rarely result in settlements 
as large as those often seen to resolve federal securities law cases.  

Derivative suits were likely included in the study to document the 
incidence of concurrent litigation, but the study does not present clear 
data on the incidence of multiple suits for the same conduct. Rose and 
LeBlanc report that 56% of the public companies reported two or more 
forms of securities litigation, and 28% disclosed three or more forms.10 
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The paper does not specify whether “two or more forms” of securities 
litigation necessarily means that both suits relate to the same underlying 
facts. A company such as Goldman Sachs likely faces dozens of 
different securities enforcement cases at any one time, simply because 
of its far-reaching activities in the securities industry, but those cases do 
not necessarily relate to the same underlying conduct. 

Multiple suits are most troubling when one enforcer is a free-rider, 
bringing a concurrent suit based on another enforcer’s investigation, to 
obtain significant benefits for itself. At least some private class actions 
simply reiterate allegations raised by public enforcers and obtain 
significant recoveries and attorney fees by bringing identical suits. On 
the other hand, there are cases where private class actions add value, 
even when they bring similar suits to public actions. In the Enron and 
WorldCom cases, private class action attorneys obtained significant 
amounts from gatekeeper defendants.11 Public enforcers brought cases 
as well, but primarily targeted the corporation and individual 
defendants. More research is necessary before concluding that 
concurrent private enforcement is inherently wasteful.    

Finally, Rose and LeBlanc find that even at the height of Eliot 
Spitzer’s power as New York Attorney General,12 state securities 
enforcement did not affect a significant number of public companies. 
Only 2% of public companies faced some regulatory action by a state 
attorney general from 2004 to 2006.13 Moreover, not all of these 
companies faced an actual enforcement action because the study also 
includes investigations,14 which often do not result in any action at all. 
The activity was centered among just 4 states, “New York, West 
Virginia, Connecticut and Massachusetts,” which brought between eight 
and thirty-one actions or investigations during the study’s period.15 
Rose and LeBlanc note that these numbers are “clearly extremely 
small.”16  

Rose and LeBlanc document that state attorneys general tend to 
bring concurrent actions. They find that 93% of the time, a state 
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attorney general suit is accompanied by another enforcement action.17 
The question is whether additional action by state attorney general adds 
value to the enforcement process given the activity of other enforcers. 
Rose and LeBlanc raise an important issue and hopefully they continue 
to develop their analysis of this issue in future work.18 

In at least one case, the New York Attorney General has taken an 
approach that differs from that of other enforcers who have pursued the 
same misconduct. In the action against former AIG CEO Maurice 
Greenberg, the New York Attorney General has chosen not to pursue 
monetary damages, which other enforcers have obtained, but to seek 
injunctive relief banning Greenberg from serving as an officer or 
director of a public company.19 Such an attempt is arguably an attempt 
to hold individuals accountable for violating the securities laws, which 
many have argued is critical for adequate deterrence. Regardless of the 
merits of the case, the approach shows how enforcers might carve out 
different roles for themselves through the pursuit of innovative 
remedies. Another situation where multiple enforcers are pursuing 
somewhat different remedies is the case against the hedge fund SAC 
Capital Advisors (SAC), some of whose employees have pleaded guilty 
to charges of insider trading. Not satisfied with the payment of a 
substantial fine by SAC, the SEC is seeking injunctive relief against the 
fund’s owner, Steven A. Cohen, seeking to revoke his ability to serve as 
an investment adviser for his failure to adequately supervise his 
employees.20 Federal prosecutors have taken a somewhat different 
approach, indicting the firm for permitting a culture of insider trading.21 
Some would argue that these cases are redundant, but one could also 
contend that each of these enforcers brings something different to the 
table. 

Rose and LeBlanc’s study is impressive in its scope, balanced in its 
analysis, and provides evidence that public companies are very likely to 
face some securities litigation. On the other hand, the period they 
document was one of extraordinary times, involving many egregious 
frauds. The sheer number of cases filed may have been warranted for 
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this period. The prevalence of securities litigation raises interesting 
questions that scholars have only started to examine. 


