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While more a diagnosis than a prescription, Professor Brett 
McDonnell’s Dampening Financial Regulatory Cycles makes a 
noteworthy contribution in defense of the aspiration that “[f]inancial 
regulation should be countercyclical.”

1
 The Article offers a refined 

examination of the procyclical nature of our financial regulation and 
introduces three competing explanatory models. More frustrating, 
however, is the Article’s consideration of the administrative 
mechanisms available to dampen financial regulatory cycles.  While 
able to identify several “intelligent roadblocks” available to regulators 
looking to “block bad new rules but not beneficial ones,”

2
 the Article 

offers little hope that any such mechanism will be applied skillfully to 
reverse the procyclical regulatory bias and its attendant consequences. 

This short response echoes the sentiment that a countercyclical 
regime of financial regulation is optimal and expresses a preference for 
the Article’s “Model 1” which holds that, while regulators and 
politicians tend to underact during boom times and overreact following 
financial busts, “the long-run average level of regulation is roughly 
right.”

3
 Unfortunately, it is difficult to be optimistic about the prospects 

for the various “intelligent roadblocks” identified by the author. It 
seems fanciful to suggest that any of the tools available to regulators 
will be employed as to lead to meaningful progress toward a more 
proactive system. Finally, there are additional considerations—beyond 
the scope of the Article—that are likely to further frustrate any progress 
away from the procyclical tendency of our financial regulation. 

Perhaps no one better captured the boom and bust cycle and the 
ineffectual nature of procyclical government response than the 
economist Hyman Minsky, who noted that  

from time to time, capitalist economies exhibit inflations 
and debt deflations which seem to have the potential to spin 
out of control. In such processes the economic system’s 
reactions to a movement of the economy amplify the 
movement . . . .  Government interventions aimed to 
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contain the deterioration seem to have been inept in some 
of the historical crises.

4
 

Minsky described an economic cycle where investors take on risk in 
good times, and increasing levels of risk as times remain good. 
Eventually, the cash generated by their assets cannot sustain the flow 
required to pay off the piles of debt that it took to acquire them. And, 
lenders call in more and more loans, spiraling the economy into a broad 
collapse of asset values.

5
 

While Minsky’s critique might be described fairly as being more 
concerned with economic and monetary policy, his advocacy of a 
countercyclical approach is not less compelling in the case of regulatory 
policy. For, a countercyclical regulatory strategy might offer some 
promise to discourage the most egregious economic behavior before it 
happened. As Professor McDonnell and other commentators have 
described, regulatory relaxation during good times comes in three 
dimensions. “Regulatory capture” describes a system by which the 
institutions designed to regulate and discourage excessive risk-taking 
are weakened by the lobbying efforts of interest groups and the 
revolving door between regulatory agencies and the private sector.

6
 

“Regulatory relapse” describes the fact that regulators too are “subject 
to memory loss and reinterpretation of history.”

7
 Finally, “regulatory 

escape” describes the process by which risk is amplified through the 
financial innovation that “escapes the regulatory net because the new 
financial products and practices were not conceived of when existing 
regulation was written.”

8
 

If we agree that crisis-driven regulation is often the worst kind of 
regulation and we accept Professor McDonnell’s first model, then a 
successful countercyclical system would need to be quite discerning. 
That is, any such prescript would require wisdom enough to distinguish 
situations in need of an impediment to the adoption of new rules from 

                                                                                                                      
 4. Hyman P. Minsky, The Financial Instability Hypothesis 1 (Levy Econ. Inst., Working 

Paper No. 74, 1992), available at http://www.levyinstitute.org/pubs/wp74.pdf. 

 5. See id. at 8 (“[O]ver a protracted period of good times, capitalist economies tend to 

move from a financial structure dominated by hedge finance units to a structure in which there is 

large weight to units engaged in speculative and Ponzi finance.”); see also Justin Lahart, In 

Time of Tumult, Obscure Economist Gains Currency, WALL ST. J. (Aug. 18, 2007, 12:01 AM) 

(describing Minsky’s view and its applicability to the beginning of the Great Recession), 

http://online.wsj.com/news/articles/SB118736585456901047. 

 6. McDonnell, supra note 1 at 1608–12. 

 7. Thomas I. Palley, The Limits of Minsky’s Financial Instability Hypothesis as an 

Explanation of the Crisis, MONTHLY REVIEW (Apr. 2010), http://monthlyreview.org/ 

2010/04/01/the-limits-of-minskys-financial-instability-hypothesis-as-an-explanation-of-the-

crisis. 

 8. Id. 



22 FLORIDA LAW REVIEW FORUM [Vol. 65 

 

instances that would benefit from fast tracking them.
9
 And, such a 

requirement highlights a natural tension derived from encouraging the 
wisdom and efficiency of markets, on the one hand, yet curtailing their 
full informational benefit, on the other.       

In any case, it seems fantastical to imagine that countercyclical 
regulation will result from the deliberate application of the mechanisms 
that the Article highlights. Relying on the expertise of Congressional 
committees and their staffs, the “hard-look review” of judges, the 
independence of agencies, sunset clauses, contrarians or mandated 
studies seems destined to disappoint. In fact, Congress, the judiciary and 
government agencies have all long been involved in the very system 
that has become so procyclical. While past performance is not 
necessarily indicative of future results, it is difficult to imagine a 
catalyst that will alter their spotty records. Sunset clauses, contrarians 
and mandated studies are somewhat newer conventions (at least, in 
terms of being as widespread) and do offer some hope. Yet, sunset 
clauses remain subject to all of the blind spots of complacency that have 
long frustrated regulators. The protests of contrarians are particularly 
susceptible to being drowned out during times of economic boom. And, 
mandated studies remain vulnerable to all the manipulation and 
subjectivity that can limit the objective search for truth. 

A final set of impediments not addressed by the Article concern the 
increased number of regulatory agencies and their diffused, 
overlapping, and unsettled jurisdictional responsibilities. Undoubtedly, 
such a system will contend with at least some infighting and confusion 
in the coming years. And, the jury remains out on whether changes as 
widespread as those ushered in with the Dodd–Frank Act

10
 might also 

make it more difficult for the government to respond to market shocks 
in an efficient, consistent, thoughtful and holistic manner. Finally, there 
remains a simmering battle between the Executive and Judicial branches 
over the deference that is due from one to the other.

11
 

In the end, any effort to dampen financial regulatory cycles—as 
desirable as it might be—is bound to be swimming upstream. And, 
anyone engaged in such an effort would do well to recall the wisdom of 
W.C. Fields, that “a dead fish can float downstream, but it takes a live 
one to swim upstream.”       
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