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SITUATING TAX EXPERIMENTATION: A RESPONSE TO 
MICHAEL ABRAMOWICZ 

Sarah B. Lawsky* 

INTRODUCTION 

In Tax Experimentation,1 Professor Michael Abramowicz proposes 
that the government employ “tax experiments.”2 In these experiments, a 
subgroup of taxpayers would be treated differently than other taxpayers, 
for purposes of the tax law, for some period of time.3 The behavior of the 
treatment group could give the government information about tax 
policies. After briefly summarizing the article, this response suggests that 
Professor Abramowicz’s proposal has the potential for significant impact 
and that taking into account additional issues raised by existing tax 
scholarship—about tax morale, revenue estimation, and sunset 
provisions—will make the proposal even stronger. 

Professor Abramowicz proposes revenue neutral tax experiments.4 
“Revenue neutrality” plays two roles in his article. One role relates to 
fairness: “If treatment group taxpayers benefit relative to the control 
group, then it might seem that all other taxpayers lose . . . [I]f some pay 
less revenue to the government, then others bear a higher proportion of 
taxation’s overall burden.” This seems relatively unimportant; the overall 
revenue lost for a treatment group of even several thousand taxpayers 
would in all likelihood be trivial compared to total tax revenue, 
particularly when spread out among all other taxpayers. 

The other reason for revenue neutrality, though critical,  relates 
directly to the structure of Professor Abramowicz’s “experiment.” 
Professor Abramowicz does not necessarily propose the usual A/B 
testing; in which a group of participants is divided, randomly, into 
treatment and control groups.5 Rather, taxpayers (perhaps randomly 
selected taxpayers) decide whether to opt into the treatment.6 Revenue 
neutrality—in particular, changing the treatment group’s tax rate so that 
the tax they pay remains the same regardless of whether they are part of 
the treatment group—permits the experiment to catch inefficiency. The 
goal of tax experimentation, as Professor Abramowicz defines it, is to 
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 1. Michael Abramowicz, Tax Experimentation, 71 FLA. L. REV. 65 (2019). 
 2.  Id. at 75.  
 3.  Id. at 77–80. 
 4.  Id. at 70. 
 5. For an example of this is approach, see generally Zachary Gubler, Experimental Rules, 
55 B.C. L. REV. 129 (2014) [hereinafter Gubler, Experimental Rules]. See also Zachary J. Gubler, 
Making Experimental Rules Work, 67 ADMIN. L. REV. 551, 554 (2015) [hereinafter Gubler, Work]. 
 6. Abramowicz, supra note 1, at 68.   
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find ways to provide the government the same amount of revenue while 
at the same time reducing distortion of economic activity. 

For example (this is slightly modified from Professor Abramowicz’s 
example7), consider an experiment studying whether to remove the 
entertainment expense deduction. The experiment can’t just be “remove 
the entertainment expense deduction”—no taxpayer with any 
entertainment expenses would opt for that. Instead, pick a lower marginal 
rate for those who opt into the experiment. A taxpayer with $110,000 
income might choose between (a) a deduction for entertainment expenses 
and a 25% marginal rate (the position he would be in without the 
experiment—so this would be opting out of the treatment group), or (b) 
no deduction for entertainment expenses and a 24.5% marginal tax rate 
(opting into the treatment group).  

In the first scenario, the taxpayer would choose to spend $10,000 on 
entertainment expenses, would pay $25,000 in taxes,8 and would end up 
with $75,000 of cash.9 In the second scenario, the taxpayer spends some 
amount of money on entertainment expenses between $0 and $10,000. 
Assume that the taxpayer spends $0. He will then end up with $27,000 in 
taxes and $83,050 in cash.10 If taxpayers prefer $83,050 in cash to 
$75,000 in cash and $10,000 in entertainment expenses, they will opt into 
category (b). This is evidence that the taxpayer values the $10,000 in 
entertainment expenses at less than $8,000, at most, because $8,000 in 
cash is preferable to $10,000 in entertainment expenses. If taxpayers 
prefer category (b) to category (a)—if they opt into the experiment—the 
experiment is, on Professor Abramowicz’s terms, a “success.”11  

According to Professor Abramowicz, “the strongest indication that a 
tax change is efficient as to the experiment is the mere fact that the 
taxpayers opted into the experiment.”12 A mere opt-in would set a bound 
on the point at which distortion kicked in for the group that opted in, but 
would provide little information about the “sliding scale” to which he 

 
 7.   See Id. at 76 (describing the potential benefits to tax payers under a revenue-neutral tax 
experimentation model). 
 8. ($110,000 - $10,000) x 25% = $25,000 tax. 
 9. $110,000 - $10,000 (entertainment expenses) - $25,000 tax = $75,000 cash. 
 10. $110,000 - ($110,000 x .245) = $83,050 cash.  
 11. A small note on Professor Abramowicz’s terminology: he refers to experiments 
“succeeding” and “failing.” Id. at 75–76. A true experiment fails only if it does not provide 
information (or, arguably, the type of information sought). It does not fail because of the direction 
of that information. Professor Abramowicz writes that if taxpayers prefer the status quo to the test 
conditions “the experiment would simply fail.” Id. at 75. Elsewhere he states that the government 
will term an experiment a success if “the experiment led to behavioral changes among taxpayers.” 
Id. at 80. But this does not seem quite accurate. If this is truly an experiment, the experiment has 
not failed. It has provided the information that the status quo is preferable to the test condition, 
which, if the question is, “is the status quo preferable to the test condition?”, seems like a 
successful experiment. 
 12.   Id. at 81. 
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refers—that is, it would provide little information about the degree of 
distortion. Of more interest is how much a given tax benefit distorts 
behavior. To address this question, Professor Abramowicz proposes a 
method of subdividing treatment groups into subgroups and providing 
each subgroup with a different degree of benefit—for example, 10% 
deductibility, 20% deductibility, and so forth.13 This approach seems 
potentially very useful for Professor Abramowicz’s proposed 
experiments, providing nuance beyond the insight that at some level of 
taxation, tax distorts behavior. 

Professor Abramowicz’s article accurately identifies the limitations of 
his focus on efficiency. The experiments do not address distributional 
issues; they do not take into account third-party effects; and they do not 
provide information about macroeconomic effects of tax provisions. The 
experiments can provide information only about whether provisions are 
efficient.  

It is rare, however, that the only issue relevant to whether a tax 
provision should be enacted is whether the provision is inefficient in the 
sense of distorting behavior. For example, a tax benefit might be 
inefficient but still necessary to measure income accurately 
(constitutionally, the United States has an income tax;14 for example, it 
may be constitutionally required to permit cost of goods sold15). Or, the 
tax benefit might be meant to encourage certain behaviors, such as the 
deduction for costs incurred in making facilities more accessible for 
people with disabilities and the elderly,16 or the credit for certain types of 
education expenses.17  

Indeed, no experimentation is needed to conclude that at some point 
increasing the price of something (that is, taxing it) affects behavior and 
thus, definitionally, distorts economic activity. Thus, the least distortive 
tax is a head tax, though such a tax would have a huge array of other 
problems.  

Professor Abramowicz’s article recognizes those limitations, 
however, and puts forward a provocative proposal that may provide a way 
to expand knowledge about benefits and drawbacks of various tax 
provisions. With that in mind, Professor Abramowicz’s proposal will be 
even stronger when it is situated within existing tax literature, as the next 
three sections describe. 

 
 13.  See Id. at 83 (proposing as an example an experiment with eleven groups, with one 
receiving no deduction, one receiving 10% deduction, and so forth).  
 14. U.S. CONST. amend. XVI. 
 15. See Goodrich v. Edwards, 255 U.S. 527, 535 (1921) (“It is thus very plain that the statute 
imposes the income tax on the proceeds of the sale of personal property to the extent only the 
gains are derived therefrom by the vendor . . . .”). 
 16. I.R.C. § 190 (2019). 
 17. Id. at § 25A. 
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I.  COMPLEXITY, PARTICIPATION, AND TAX MORALE 
Professor Abramowicz’s proposal may benefit from taking into 

account the literature on tax morale. This literature, associated primarily 
with the economist Bruno Frey, suggests that taxpayers’ feelings about 
the government in general and the tax compliance agency in particular—
whether taxpayers feel they are treated fairly, for example—affects tax 
compliance.18 

On the one hand, tax experiments may harm tax morale. Professor 
Abramowicz’s proposal is complex and becomes more complex as he 
resolves the various problems he identifies with his proposal. This 
complexity not only has economic costs but may also harm compliance 
more generally if taxpayers feel they do not understand what the 
government is doing. Taxpayers may also object to what they perceive as 
unfair treatment. The concern here is distinct from an actual concern 
about fairness, which Professor Abramowicz addresses in his thorough 
discussion of equity and randomness.19 Rather, the worry is that tax 
compliance may decrease if taxpayers believe that they are being treated 
unfairly, or that the government does not have a single policy but rather 
treats different taxpayers differently based on nothing substantive. 

Alternatively, the tax morale literature suggests that taxpayers who 
have the chance to participate in political decision-making regarding tax, 
tend to comply more with the tax law—such that participation in tax 
decision-making increases tax morale and thus increases compliance.20 
It’s possible that taxpayers could perceive that tax experiments give 
taxpayers a chance to participate more directly in the shaping of tax law 
and thus, the tax experiments could increase tax compliance. 

While it’s difficult to predict without empirical evidence what effect 
tax experiments would have on taxpayers’ attitude toward government 
and toward tax compliance, taking those attitude changes into account 
will strengthen the proposal for tax experiments. 

II. SUPERIORITY TO REVENUE EFFECT ESTIMATION 
Professor Abramowicz’s proposal would also be supported by 

engaging with the current approach to revenue estimation taken by the 
Joint Committee on Taxation (JCT). The JCT provides estimates of 

 
 18. See, e.g., Lars P. Feld & Bruno S. Frey, Tax Evasion and the Psychological Tax 
Contract, in DEVELOPING ALTERNATIVE FRAMEWORKS EXPLAINING TAX COMPLIANCE 74, 83 
(James Alm et al. eds., 2010) [hereinafter Feld & Frey, Tax Evasion]; Lars P. Feld & Bruno S. 
Frey, Trust Breeds Trust: How Taxpayers are Treated, 3 ECON. GOV. 87, 90 (2002) [hereinafter 
Feld & Frey, Trust Breeds Trust].  
 19.   See Abramowicz, supra note 1, at 100–03 (discussing equity objections while 
considering both horizontal equity and after-tax income inequality). 
 20. Feld & Frey, Tax Evasion, supra note 18, at 84–85. 
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revenue effects of proposed legislation to Congress.21 Its estimates 
combine insights from economists, lawyers, and accountants, and 
compare predicted future revenues under baseline conditions with 
predicted future revenues under the proposed legislation.22 Its models 
incorporate a vast amount of information on both individual and 
corporate behavior, and take into account possible behavioral changes the 
taxpayers will make in response to the proposed legislation (that is, these 
are dynamic estimates).23 The JCT uses stratified, weighted samples of 
taxpayer data from the IRS, Social Security, and other federal surveys to 
create its models, and it has years of experience refining the models based 
on subsequent developments and model testing.24 To make his proposal 
more persuasive, Professor Abramowicz could explain why various 
changes are better tested with field experiments rather than with the 
JCT’s elaborate, empirically and theoretically sophisticated models. For 
example, a true departure from past law might be better tested 
experimentally in the field, as models may incorporate such a proposed 
change less accurately than changes more consistent with past law. 

III.  INSIGHTS FROM THE SUNSET PROVISION LITERATURE 
Finally, Professor Abramowicz could strengthen and expand on his 

proposal by incorporating insights from the literature on tax sunset 
provisions and temporary legislation. Professor Abramowicz claims that 
there has been little experimentation in the area of substantive tax law 
because there are no randomized experiments.25 But, there has, viewed 
another way, been extensive experimentation in the tax law in the form 
of temporary provisions—provisions that “sunset.” Temporary-effect 
legislation is experimental legislation.26 Tax law is full of provisions with 
expiration dates.27 While provisions may be temporary for a range of 
reasons, some provisions are made temporary explicitly to test their 

 
 21.  Overview, JOINT COMMITTEE ON TAXATION, https://www.jct.gov/about-
us/overview.html [ttps://perma.cc/KLB8-8L5E]. 
 22.  Id.   
 23.  Joint Committee Revenue Estimation Process, JOINT COMMITTEE ON TAXATION, 
https://www.jct.gov/about-us/revenue-estimating.html [https://perma.cc/R468-XCEB]. 
 24. For further description of this process, see id.  
 25.  Abramowicz, supra note 1, at 68 (“Interest in the behavioral effects of tax law on 
taxpayers pervades the literature, but there has been virtually no consideration of whether tax law 
itself might benefit from systematic randomized experiments.”) 
 26. See e.g., Gubler, Experimental Rules, supra note 5, at 130 n.4; Gubler, Work, supra note 
5, at 555 n.21. 
 27. There are far too many to list here; for a good history and overview of sunset provisions 
in general and tax sunset provisions in particular see Rebecca M. Kysar, The Sun Also Rises: The 
Political Economy of Sunset Provisions in the Tax Code, 40 GA. L. REV. 335, 358 (2006).  
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effects.28 Legal scholarship has extensively analyzed the benefits of and 
problems with temporary provisions.29 

Professor Abramowicz’s proposal is not identical to temporary 
legislation. Groups of taxpayers move through time, discretely (because 
we have annual accounting rather than continuous or one-time 
accounting). Professor Abramowicz proposes slicing across time 
(generally, though he does also briefly discuss “permanent” experimental 
legislation) and across taxpayers. Temporary legislation slices only 
across time. But temporary legislation shares many of the benefits, and 
the drawbacks, of Professor Abramowicz’s proposal. The insights from 
the temporary legislation tax literature could therefore cast light on 
Professor Abramowicz’s proposal. 

The sunset provision literature also points out the costs of complexity 
associated with temporary legislation, including the costs associated with 
retaining documentation, understanding the law, and preparing returns.30 
These costs are unavoidable, whether they are imposed on the taxpayer 
himself, on return preparers for which the taxpayer pays directly, or on 
the government, which must then use its scarce resources for figuring out 
the intricacies of a temporary law and how it interacts with existing law.  

Relatedly, Professor Abramowicz raises the problem of income and 
deduction shifting, in which taxpayers may try to move income and 
deductions in the way most favorable to them given the temporary 
experimental tax treatment.31 Professor Abramowicz proposes some 
possible solutions to the problem and ultimately concludes that tax 
enforcement should use the anti-gaming rules already available and that 
the government should direct its experiments toward regimes that make 
shifting difficult. It may be optimistic that any such areas exist.32 One 

 
 28. See, e.g., id. at 357–58 (“[S]ome congressional members and business executives 
doubted the [research and development] credit’s ability to provide incentives to increase 
investment. As a compromise, the bill was made temporary so that its effectiveness could be 
tested.”). 
 29. See, e.g., Rebecca M. Kysar, Lasting Legislation, 159 U. PA. L. REV. 1007, 1040–42  
(2011) (advocating for lasting legislation to be the statutory norm rather than temporary 
legislation) [hereinafter Kysar, Lasting Legislation]; Kysar, supra note 27, at 369 (discussing why 
the list of temporary tax measures keeps growing in spite of the uncertainty and administrative 
costs these measures create); Manoj Viswanathan, Note, Sunset Provisions in the Tax Code: A 
Critical Evaluation and Prescriptions for the Future, 82 N.Y.U. L. REV. 656, 676–78 (2007); 
George K. Yin, Temporary-Effect Legislation, Political Accountability, and Fiscal Restraint, 84 
N.Y.U. L. REV. 174, 188 (2009). 
 30. E.g., Viswanathan, supra note 29, at 676–78. Because the experiments may be opt-in, 
the literature on taxpayer choice is also relevant here. See, e.g., Heather M. Field, Choosing Tax: 
Explicit Elections as an Element of Design in the Federal Income Tax System, 47 HARV. J. LEGIS. 
21 (2010) (describing the complexity and opportunities from gaming that arise from permitting 
taxpayer choice). 
 31.  Abramowicz, supra note 1, at 106. 
 32.  Id. at 109–10.  
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might think that the estate tax, which depends on a person’s death, is 
nearly immune to shifting games. As Woyciech Kopczuk and Joel 
Slemrod famously showed, however, humans are a resourceful bunch. 
Deaths, or at least reported deaths, tend to shift years depending on when 
the estate tax is lower.33 At any rate, assuming that there are such areas, 
the sunset provision literature points out the problems that may attend 
structuring to maximize the benefits of the tax experiment, which may 
fall short of noncompliance but may still involve a costly investment of 
time and resources.34 

Some provisions are less effective if they are short-term.35 The R&D 
credit might produce more investment, for example, if it were made 
permanent, rather than needing to be renewed every few years.36 
Similarly, Professor Abramowicz’s proposal could be strengthened by 
considering which experiments might provide less information than 
others because true change takes a commitment from the taxpayer and 
thus from the government. For example, the article suggests that the cap 
on the deductibility of state and local taxes could have been tested 
through experimentation before it was enacted in the 2017 Tax Act.37 One 
might argue that the cap is already being tested through experimentation, 
as it is set to expire at the end of 2025.38 Any experiment regarding the 
deductibility of state and local taxes would have to be fairly long-term if 
the experiment is to reveal effects such as taxpayer mobility.39 Given the 
many economic and non-economic costs of moving, it’s very unlikely a 
taxpayer would move to a lower tax location simply because of a 
temporary cap on the deductibility of state and local taxes. Indeed, if the 
move was intended to be temporary, the locale the taxpayer was 
attempting to leave might not even respect the move as an actual change 

 
 33. It may be optimistic to think that such areas even exist. Woyciech Kopczuk & Joel 
Slemrod, Dying to Save Taxes: Evidence from Estate-Tax Returns on the Death Elasticity, 85 
REV. ECON. & STAT. 256, 256 (2003) (“Could the timing of death be, to some extent, a rational 
decision?”) (emphasis omitted); see also LAW & ORDER: THE TAXMAN COMETH (2010) 
(describing a fictional crime in which an accountant keeps people alive until 2010 so that their 
estates can benefit from the one-year repeal of the estate tax). 
 34. Viswanathan, supra note 29, at 678. 
 35. Kysar, supra note 27, at 367–69. 
 36. See id. at 367–68; but see Yin, supra note 29, at 244–48 (stating that, under some 
conditions, the literature suggests the increased uncertainty in tax incentives may actually increase 
investment even though the investment is irreversible). 
 37. See Abramowicz, supra note 1, at 67. Under the 2017 Tax Act, state and local tax 
deductions are capped at $10,000 per taxpayer (this cap is not doubled for married couples filing 
jointly). I.R.C. § 164(b)(6) (2019). 
 38. I.R.C. § 164(b)(6). 
 39.   See, e.g., Abramowicz, supra note 1, at 89. 
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in residency for tax purposes.40 
The sunset provision literature also raises problems that Professor 

Abramowicz may wish to consider, even if the problems prove not to 
apply to Professor Abramowicz’s tax experiments. Is there a chance that 
people would feel entitled to the changes enacted by tax experiments, 
such that it would be difficult for the tax experiments to be truly 
temporary? Could lobbyists shift the focus of tax experiments to areas of 
particular benefit to their respective clients? Could these experiments be 
run entirely through the administrative branch of the government, or are 
the changes in law significant enough that the legislature would have to 
be involved? If so, could tax experiments become a source of rent-seeking 
by politicians? Is there any chance that tax experiments could be used to 
game the budget process? The tax scholarship regarding sunset literature 
raises these issues, and more, for tax experiments. 

CONCLUSION 
Professor Abramowicz has proposed a provocative and potentially 

powerful approach to determining the contours of tax law: substantive tax 
law experiments. The next step toward implementing this proposal is to 
consider how it fits with existing tax law and policy literature, including 
literature on tax morale, revenue estimation, and sunset provisions. 

 
 40. See, e.g., N.Y. TAX LAW § 605(b)(1) (McKinney 2020) (defining a resident of New 
York State as, in general, including all persons domiciled in New York State, and defining 
domicile as “the place which an individual intends to be such individual’s permanent home” 
(emphasis added)). 


