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In his article “Dampening Financial Regulatory Cycles,” Professor 
Brett McDonnell evaluates the cyclical nature of public rulemaking and 
possible alternatives for dampening regulatory cycles.1 He concludes that 
while in practice regulation is mostly procyclical, “optimal financial 
regulation should be countercyclical.”2 Professor McDonnell’s point is as 
unmistakable as it is insightful and provocative: “is there anything we [as 
scholars] can do to reverse, or at least reduce, the trend [towards 
procyclical regulation]?”3 

To answer this important question, Professor McDonnell first 
distinguishes and succinctly evaluates three different models as the 
predominant approaches to regulatory cycles in the literature. His first 
model, while describing the overall level of regulation as appropriate, 
suggests that legislators and regulators overregulate after a crisis and 
deregulate when markets are up.4 The second model is more generally 
critical of overregulation and sees markets as functioning rather well. The 
third model is generally less confident in markets and relies more on 
regulation, and focuses on the inappropriateness of deregulation during 
boom times.5 Model 3 stipulates that excessive deregulation occurs in 
boom times, leading to a long-run pattern of overly weak regulation.6 
Professor McDonnell concludes that “Model 1 best explains the central 
tendencies of the American historical experience.”7 

A key assumption underlying most of the proposals Professor 
McDonnell analyzes is that rules could and should be optimally tailored to 
address a perceived regulatory problem. In fact, the assumption that stable 
and optimal rules are an adequate remedy in many ways supports and 
perpetuates financial regulatory cycles. A key role for scholarship in this 
context could be the evaluation of supplemental governance mechanisms 
that help the main regulatory framework adapt to constantly changing 
market environments, financial innovation, and the regulatory 
environment.  

Professor McDonnell’s normative contribution to the debate includes a 
sketch of several possible approaches to help dampen financial regulatory 
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cycles. Professor McDonnell eloquently combines existing mechanisms 
with the less developed proposals for dampening of regulatory cycles. He 
considers as valid options: “bicameralism and the committee system in 
Congress, notice-and-comment rulemaking, hard-look judicial review, 
independent agencies, sunset clauses, mandated agency studies, regulatory 
‘contrarians,’ and automatic triggers for various rules.”8  

Especially Professor McDonnell’s proposal regarding automatic 
triggers for various rules seems to suggest an important dynamic element 
in regulation. Automatic triggers make relevant rules applicable to address 
a given regulatory problem only if and when the trigger occurs, leaving 
relevant players and markets otherwise unburdened by possibly suboptimal 
regulatory constraints. This triggering mechanism would be largely based 
on the availability of relevant institution specific information. 

In my own work, I have suggested that dynamic elements in regulation 
can help address many of the shortcomings of the existing regulatory 
framework.9 Dynamic regulation as a supplemental governance 
mechanism and rule optimization strategy could help address some of the 
shortcomings of the existing regulatory approach and its reliance on stable 
and presumptively optimal rules. Through dynamic elements in regulation, 
rulemaking could become more than a mere reactive process. The 
increasing utilization of institution specific decentralized information, 
reflecting preceding events and attempting to anticipate succeeding future 
contingencies in a dynamic framework, could help heighten the adaptive 
capabilities of financial regulation. 

Through its anticipatory and adaptive features, dynamic regulation 
could help dampen financial regulatory cycles. Dynamic elements in 
financial regulation could help support regulators in their efforts to 
continually adapt to financial innovation and new market environments. 
Dynamic elements in financial regulation may enable regulation to more 
accurately trace developments that may lead to financial crises. By 
changing the timing, availability and quality of information, and the 
emphasis of regulation, dynamic elements in financial regulation could 
help anticipate and preempt financial crises. A mixture of mandatory rules, 
market solutions, and private ordering could help increase the adaptive 
capabilities of rulemaking, curtail the effects of the collective action 
problem of rulemaking, and dampen financial regulatory cycles. 

Dynamic regulation can be more than a mere theoretical concept. If 
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combined with existing stable, and presumptively optimal, rules in the 
regulatory framework and rulemaking process, dynamic governance 
mechanisms could become part of a dynamic optimization and 
supplementation process for rulemaking. More specifically, dynamic 
elements in financial regulation could be facilitated through the increasing 
use of institution specific information and private ordering. Contingent 
Capital Securities (CoCos),10 Corporate Integrity Agreements (CIAs), and 
Deferred Prosecution Agreements (DPAs) are among the governance 
mechanisms that can provide institutions specific information for financial 
rulemaking.11 

Professor McDonnell’s work is foundational for the emerging literature 
on Dynamic Regulation. He provides important insights into trends in the 
literature and proposed scholarly solutions for shortcomings in the existing 
regulatory framework and its role in financial regulatory cycles. His 
analysis of regulatory proposals to achieve a dampening of financial 
regulatory cycles appears to create an opportunity for a more in-depth 
evaluation of dynamic elements in regulation. Scholars like myself will be 
able to use his work and insights to delineate the role of dynamic elements 
in financial regulation for many years to come. 
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