
Supreme Court’s unanimous 2014 decision in 
, the Supreme Court relied on “ordinary meaning” and 

“traditional understanding” in concluding that causation elements in 
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state criminal law of the Supreme Court’s 2014 decision in 

“ —
—the defendant’s conduct.” The Court acknowledged that the “text[]

or context[]” of a particular federal criminal statute might, on rare 
occasions, require a departure from this “but for” test.

cases where the defendant’s conduct is “independently sufficient” to 

’s implications, 
–

Arkansas’s rule that “where there are concurrent causes of
conduct which hastens or contributes to a person’s death is a cause of death”

(Cal. Ct. App. June 16, 2014) (“We find e.”); People v. Wright, 854 
(Mich. 2014) (denying defendant’s for reconsideration “without 

”); State v. Bennett, 466 S.W.3d 561, 563 (Mo. Ct. App. 2015) (“We decline 
’ ’ ”

in concluding that Pennsylvania’s 
‘“establishes the “ ” test of causation”’ (quoting 18 

2014) (“We are persuaded by 
Court should give the phrase ‘results in’ its ordinary meaning, which imports ‘but for’ 
causation.”), ’

–

at 888 (“Where there is no textual or contextual indication to the contrary, courts 
regularly read phrases like ‘results from’ to require but for causality.”). Just a few months after 

found just such a “‘ ’ reason to conclude 
otherwise” 

’s holding
the ordinary meaning of words like “cause” and “result.” To the contrary, it characterized the 
“alternative causal tests” required under the restitution statutes as making use of “a kind of legal 
fiction or construct.” 

Ct. at 892 (holding that the statute in Burrage’s case required but
causation “at least where use of the drug distributed by the defendant is not an independently 

’ y”).
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in Burrage’s own case, however. So the Court 
Burrage and rejected the lower courts’ “contribution” analysis.

isn’t binding on state courts. State courts decide 
for themselves what their own state’s statutes mean.

provision defining the required causal relationship between a defendant’s 

The state courts can hardly be expected, then, to ignore the Court’s 
that the “but

understanding of cause.” Nor can they be expected to ignore the Court’s 
for requirement “is one of the traditional 

background principles ‘against which Congress legislate .’”
’s

’s holding were consistent with
—

state courts “usually” interpret similarly worded criminal statutes to 
But Justice Scalia’s assertion is mistaken. 

–
Seven (37) Photographs, 402 U.S. 363, 369 (1971) (“[W]e 

lack jurisdiction authoritatively to construe state legislation.”).

(“In the majority of jurisdictions that have adopted or considered revised codes, no explicit 
. . . .”).

Washington’s legislature, when it adopted the state’s vehicular manslaughter statute, “implied 
that the judiciary should continue to define “proximate causation” according to common law 
principles”); Dynamic Incorporation of the General Part: Criminal Law’s 

defining an offense “fail adequately to articulate critical offense requirements,” like th
requirement, courts generally should “construe the statutes as ‘hyperlinked’ to the still

made law of the General Part”).

Amici Curiae States of Alaska, Colorado, Hawai’i, Kansas, New Mexico, South Dakota, 

“A party’s conduct is a cause



FLORIDA LAW REVIEW

responsibility to any defendant who, though not a “but for cause” of the 
nevertheless accelerates “even by a moment or instant of time”

assigns responsibility to any defendant who “contributes” to the causal 

dealer’s conduct 
contributes incrementally to a purchaser’s death but isn’t a but

’
conduct.”
“conduct is not a proximate cause of an event if that event would have occurred without such 
conduct”); Com 2014) (“[T]he defendant’
conduct must be an antecedent, but for which the result in question would not have occurred.”), 

’s instruction to 

victim’s death if it “even by a moment or instant of time hastens the death”); 
352 (2d ed. 1985) (“The slightest shortening of 

life, for example, is homicide.”).

‘“When the conduct of 

the result.”’ 169 (Conn. 1913) (“[I]t is not 

contributory cause.”); People v. Brown, 661 N.E.2d 287, 296 (Ill. 1996) (“[T]he defendant’s act 
ctim’s death to prove the defendant guilty of murder.”); Miller v. 

State, 335 N.E.2d 206, 208 (Ind. 1975) (“An individual who inflicts injury upon another is deemed 

that other person.”); Commonwealth v. Osachuk, 681 N.E.2d 292, 294 (Mass. App.
(“When the conduct of two or more persons contributes concurrently to the death, the conduct of 

each contributes.”); People v. 
Bailey, 549 N.W.2d 325, 334 (Mich. 1996) (“In assessing criminal liability for some harm, it is 

substantial factor in producing the harm.”); State v. Smith, 119 
N.W.2d 838, 848 (Minn. 1962) (“Responsibility attaches for an injury which causes or contributes 

death in time.”); State v. Woods, No. W2003
2005) (“It is only necessary that the defendant unlawfully contributed to the 

death of the deceased.”

with a rock and someone else “stabb[ed] him with a knife, inflicting a mortal wound,” the 
defendant’s liability for homicide depends on whether “the blow with the rock contributed 
materially to the death”); State v. Rounds, 160 A. 249, 252 (Vt. 1932) (“The respondent’s 

cause.”); State v. Christm App. 2011) (“Under the substantial 
factor test, all parties whose actions contributed to the outcome are held liable.”).

–

combined “cocaine, heroin and methadone intoxication”);
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Court’s? he Supreme Court’s 
—as an analysis of the “ordinary 

meaning” of terms like “causes” and “results from.” Scholar

where the defendant’s conduct preempts, or cuts off, another causal 

to capture ordinary usage in cases of “causal overdetermination,” where 
the defendant’s conduct, though it plays a role in the causal mechanism 

—
—that the state courts’ acceleration and 

contribution rules are addressed. This isn’t to say, however, that one of 

ies that aren’t resolved by the 

defendant’s conduct will qualify as a cause of the victim’s death if his 
conduct “contributed to or accelerated the death.”

2013) (approving trial court’s jury i
“

” –

2010) (“There 

when multiple sufficient causes exist.”).

for test’s shortcomings in cases of “preemptive causation”).

–
for test’s shortcomings in cases of “causal overdetermination”). 

Turner v. State, 409 So. 2d 922, 923 (Ala. Crim. App. 1981) (“All that is required is 

dangerous and contributed to or accelerated the death of the deceased . . . .”)
–96 (Ark. Ct. App. 2015)  (“[W]here there are concurrent causes of 

death, conduct which hastens or contributes to a person’s death is a cause of death ”

1923) (“If appellant did not fire the last shot in self
’
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In defending the state courts’ acceleration and contribution rules, 

according to how well they capture “the plain man’s notions of 
causation.”

, that our efforts to capture this “common understanding of 
cause” in a test or rule necessarily are constrained by “the need for clarity 
and certainty,” and for relative simplicity, in the criminal law.

—
keeping with the ordinary person’s understanding of causation.  

on of that shot . . . .”); People v. Cox, 228 P.2d 163, 165 (Colo. 1951) (“I may not wantonly 

have died in any event.”); Lawson v. State, 561 S.E.2d 72, 73 (Ga. 2002) (“[W]e conclude that 

’ ’
materially accelerated it.”); State v. Wood, 84 N.W. 520, 521 (Iowa 

1900) (“No principle is better settled than that he who, by his wrongful act, accelerates or hastens 
death, or contributes to its cause, is guilty of homicide . . . .”); State v. Jones, 59
(La. Ct. App. 1992) (“If the act hastened the termination of life, or contributed directly or 

’
’ ‘ ’ f death.”); State v. McDonald, 953 P.2d 470, 474 

(Wash. Ct. App. 1998) (holding that a defendant qualifies as a cause of the victim’s death if ‘“the 
act of the accused contributed to or accelerated his death”’ (quoting United States v. Kinder, 14 

’
29 (W. Va. 1923) (“[I]f the jury believed that the defendant contributed to, hastened, or 

.”); State v. Rice, 156 N.W.2d 409, 417 (Wis. 1968) (“[P]rior injury and even 

.”).  
, at 1 (“[I]t is the plain man’s notions of causation (and 

not the philosopher’s or the scientist’s) with which the law is concerned ”). 

, at xxxiii (“[T]he concept of causation, as we use 
it in ordinary life, is not a unitary one.”)
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Banka, who died of “mixed drug intoxication” shortly after injecting it.
Several different drugs (or their metabolites) were present in Banka’s 

—by depressing Banka’s 
—to the causal mechanism behind Banka’s 

nor the toxicologist who tested Banka’s blood could say that Banka 
would not have died “but for” his use of the heroin supplied by Burrage.

a “contributing factor.”
For his role in Banka’s death, the government charged Burrage under 

“
of such substance.” At Burrage’s trial, defense counsel proposed a jury 

Banka’s death.
‘“except for [Burrage’s conduct] the death 

would not have occurred.”’
—

—
that the heroin supplied by Burrage “was a contributing cause.”

merely be a “contributing cause” to satisfy the causation requirement in 

–

–

–
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cause of the victim’s death 

element, at least in the absence of some “textual or contextual indication 
to the contrary.” The bases for the Court’s adoption of the but

— —

‘“ n common talk,”’ said the Court, phrases like “results from,” 
“because of,” and “by reason of” are used to ‘“indicate[] a but
relationship.”’ Second, the Court relied on the legal “background” 

“[s]tate courts, which hear and decide the bulk of the Nation’s criminal 
matters.”

fact. It’s 

First, for the proposition that state courts “usually” have required but
—as opposed to, say, “contribution”—

–
–

–35 (Iowa 2010)). In support of its claim that state courts “usually 
interpret similarly worded criminal statutes” to require but

nal procedure’s fruit of the poisonous tree doctrine
The Court’s reliance on this 
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applied a “contribution” test. The Michigan Supreme Court has said, for 

even if “another contributory cause woul
[caused the harm] without the aid of this act.”

responsible for the victim’s death if his acts “hasten or contribute to or 
occur.”

for test reflects the “traditional 
understanding” of causation in criminal law,

test as the Code’s excl

2.03 the words: “or 

–

endant’s conduct in 
for test: “Because the officer’s death would not have occurred absent defendant’s fleeing and 

efendant, factual causation exists.” 

State v. Smith, 34 N.W. 597, 601 (Iowa 1887) (“It surely ought not to be the law that 

which hasten or contribute to or cause death sooner than it would otherwise occur.”)

for test “requires further assistance” in cases of 
–

to exactly what sort of “further assistance” was required. On one hand, the court implied that the 
“alone” to cause 

(Third) of Torts, which does not require that the defendant’s contribution be independently 
the Restatement’s position, 

–

(providing that a defendant’s conduct will qualify as a fact only if “it is an antecedent 
but for which the result in question would not have occurred”).
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which was a substantial factor in producing that result.”

The Court’s reliance on the Model Penal Code and on the ALI debates 

causation, says the commentary, “the result
including the precise way in which the forbidden consequence occurs.”
The Code’s reporter, 
verbal response to Hall’s proposed amendment. Under 

result would be described as death “from two bullet wounds,”
merely as “death.” In resolving this case, then, the 
decide simply whether the victim “would not have died” but for the 
defendant’s conduct. Rather, the 

defendant’s conduct.

causation. It would make “each of [the two bullet wounds] an antecedent 
ult in question would not have occurred.”

Wechsler’s proposed refinement of the but
—

259 (explaining that, in a case where the victim dies from two simultaneous mortal blows, “the 
result should be characterized as ‘death from two mortal blows’”).

2 at 259 (“So described, the victim’s demise has as but for causes each assailant’s blow.”).

–
(“A preferable method of 

so that the test becomes: ‘But for ’s voluntary act would the social harm have occurr
it did?’ In essence, this technique refines the description of the result for which the 

defendants are prosecuted.” –

hypothetical if the result is described not as the victim’s “death” but as her “death from thirst”)
(“Whenever that would not have happened when and as 

it did happen, had it not been for this, this is an actual cause of that.”

2011) (“The courts and the 
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for test is at least as broad as the “contribution” test that the Court 
itself, for example, Wechsler’s test would 

for Burrage’s conduct, victim Joshua Banka would not have died 

on the ALI’s rejection of Hall’s proposed amendment, in support of 
claim that “the traditional understanding” of causation would require 

where the defendant’s conduct is not the “immediate cause” of the 

erly victim’s death from asphyxiation had not 
been “caused” by his brutal assault on her of one month before.

for test in rejecting Brackett’s argument.
Brackett’s assault, said Judge Posner, had set in motion his elderly 
victim’s physical decline, which ultimat

Thus, “had she not been 
assaulted,” she would not have “entered the hospital the next day and died 
a month later.”

analysis.”).  
–

–

fact requires proof that “the event would not have 
occurred without the act”).
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defendants whose conduct, though perhaps not strictly the “cause” of the 
was a “cause of the cause.”

for test is that a defendant’s responsibility 
the defendant’s

for test, the defendant’s conduct need not be sufficient “in itself,” or 

, a defendant’s conduct will qualify as a but
“combines with other factors to produce the result, so long as the other 

—
that broke the camel’s back.” In the Court’s illustration: “

lived.”

fficient “in itself” to cause the result, still makes a critical 

—
—

–
would not describe actor A as having “caused” a broken window “where 

staggers against a glass window and breaks it”).
’

“ causati” as “[t]
the immediate cause) should also be considered as the cause of the effect”); 

explaining that if “fever or 
the immediate cause of [the victim’s] death, yet the wound

defendant] was the cause of the gangrene or fever,” the defendant’s conduct—as the “causa 
causati,” or “cause of the cause”—

–
Burrage v. United States, 134 S. Ct. 881, 888 (2014) (“Thus, if poison is administered 

have lived.”); (“If a man give another a stroke, which it 

ruled.”).
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—if a defendant’s conduct 
—

For Test’s Spurious

defendant’s conduct cuts off or “preempts ” a separate causal mechan
that would have caused the same result if the defendant’s conduct 

deadly poison into Mary’s tea. After Mary drinks the poisoned tea, but 

hypothetical, Dave’s conduct rather than Bob’s is the cause
Mary’s death, as everyone agrees. But Dave’s conduct isn’t a but

–
produces the right result in most cases but “requires further assistance” in cases of concurrent 

fact question in “the great mass of cases”); Richard 

(“The ‘but for’ test seems to 
variety examples of causation.”). 

, at 1795 (“[E]ven if 
’ ’

instantaneously but the shot did.”); –
44 (1979) (“[N]either the responsibility principle nor anything else bearing on liability requires 

any case (though it didn’t). We determine liability not accordi
victim, but according to the conduct of the accused and the harm that it produced.”); 

–
“absurd” results in cases like these) , at 773 (“Suppose, for 

actual cause of death was the blow struck.”); Fumerton & Kress,
(“[I]ntuitively, we want the gunshot to be the cause (or at least a causally relevant factor) of 
[Dave’s] death.”); J.
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had not shot her, Dave’s conduct is not “an antecedent but 
result in question would not have occurred.”

the “independently sufficient” exception to the bu
After all, Dave’s 

— —
independently sufficient to bring about Mary’s death. But this resort to 

exception doesn’t work. The trouble with the 
exception is that Bob’s earlier conduct—
Mary’s tea—
Mary’s death. This isn’t the answer , of course; Bob’s conduct 

fact of Mary’s death, since 

o caused Mary’s death. The but
Bob nor Dave caused Mary’s death. The 

failures of both tests to provide the right answer in Mary’s case

(concluding that “we can say that A was a necessar ” where “

the same result by another route”); Williams, 
72 (“Suppose that D and E independently entrust loaded guns to a boy of eight. Such 

’

’s gun.”).

exception for “independently sufficient” concurrent causes, “since there 
that Banka’s heroin use was an independently sufficient cause of his death”).

1983) (“[I]f the 

’
death constitutes the cause of death and the defendant cannot be convicted of homicide.”), aff’d 

People v. Eulo, 472 N.E.2d 286 (N.Y. 1984); State v. Wood, 53 Vt. 560, 566 (1881) (“If 

have done the killing?”) , at 1795 (“[E]ven if 
’s poisoning of the ’s death if the poison did not 

antaneously but the shot did.”).
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—
—

Efforts to articulate a rigorous definition of causal “sufficiency” date 

a central role to the causal “sufficiency” of sets of conditions.
’s Mackie’s accounts differed in some particulars, 

both accounts shared the recognition (1) that causation isn’t just about 

vidual conditions or events but rather “sets” 
—

—

sufficiency of at least one “sufficient causal set.”

, at 124 (“[B]ecause of the presence of the first 
‘ ’

without [the real cause].”); 
(referring to this phenomenon as “pre emptive overdetermination”).  

at 111 (asserting that a defendant’s conduct will qualify as a cause
“is necessary to complete [a sufficient causal] set . . . linked by regular sequence to the 
consequent”); Mackie, 
a particular event as a cause is that “there is a set of conditions . . . which combined with the 
[event] constituted a complex condition that was sufficient for the [result]”).

–
endorsing, the idea that “the cause of an event is a special member of a complex set of conditions 
which [together] are sufficient to produce that event in the sense that the set is ‘invariably and 
unconditionally’ followed by it”); Mackie, , at 245 (explaining his “INUS” test for 
causation, which requires that the relevant event be “an 

for the result”). 
–
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is Wright’s
genuinely sufficient only if the causal set is “fully instantiated”—

—

is truly “sufficient” only if “the instantiation of all the conditions in the 
instantiation of the [result].”

existed, or were “instantiated,” in the moment before the result occurred.

really concerns us, namely, the defendant’s conduct. The defendant’s 

precedes the result. To connect the defendant’s conduct to the result, the 

—

’ note cmt. k at 373 (“There are a number of quite puzzling 

one or a preempted one.”); David A. Fischer, –
(discussing the difficulty of distinguishing “‘[ ’ sufficient conditions”—
that “‘would een sufficient’ if they had not been preempted”—from “‘ ’
conditions”); Fumerton & Kress, –

rtance of Wright’s 
’s “ ”

, at 298 (“For causal sufficiency, the condition at issue must be 

instantiated causal laws that link the condition at issue with the consequence.”). 
587, 588 (1976) (“The 

might be fortuitously cured, or death might intervene.”); Wright, (“[A] 

not have occurred already as a result of other actual conditions outside the set.”).
, at 1126 (“Although the second fi

actually sufficient because the first fire had already destroyed the house.”
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—connecting the moment of the defendant’s conduct to the 

unconsciously, when they identify conduct as the “cause” of a particular 

finders’ work would be 

r Test’s Causal

overdetermination, where the defendant’s conduct contributes to the 

assailant’s conduct by itself would have caused the victim’s death, neither 
assailant’s conduct is necessary. Neither assailant’s conduct is a but

—

at 291 (“When analysing singular instances of causation, an actual condition 

.”
, at 103 (“Perhaps for X to be a cause of Y, X must be part of a causal 

through time where each link in the causal chain is just prior to the next link in the causal chain.”).
, at 290 (“[T]he generalisations that we employ usually refer 

successively operative causal laws.”).
–

identification of a particular event as a “cause” usually does not hinge on the identification of 
fairs as “causes” as well; indeed, we generally “refus[e] the title of 

are later phases in processes initiated by abnormal events or interventions”). 
fly ball’s 

–
assailant scenario, both assailants must be regarded as having caused the victim’s death).
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off. Rather, “at the very instant of death,” each continues to operate—

the conduct of each of several actors is “an independently sufficient cause 
’s death or serious bodily injury.”

“independently sufficient” test. The First 

required “[i]f two forces are actively operating, one because of the actor’s 

.”
The proposed “independently sufficient” exception is itself 

individual events never really are “independently sufficient” to cause 

of “conditions

being realized, the consequent invariably follows.”
to say that a smoker’s disposal of a cigarette 

for test would lead to the absurd conclusion that the result “may not have 
any ‘cause’ at all”). 

for test might be warranted in cases “whe
defendant is . . . an independently sufficient cause of the victim’s death or serious bodily injury”).

, at 588 (“Most causes 

but both of these are components of sufficient causes.”).
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butt was “sufficient by itself” to cause the resulting forest fire, on closer 

result is “not a single condition but a set of conditions.”
Court mean by the phrase “independently 

” merely that the defendant’s 

to cause Banka’s death in combination with other conditions

to have meant by “independently sufficient,” rather, was that the 
defendant’s conduct must be sufficient in combination with 

(like the state of Banka’s physical health, f

Banka’s system).

simultaneously, each negligently lean on Paul’s car, which 

propel Paul’s car past the curbstone, but th

In this hypothetical, each “actor’s conduct requires other conduct to 
be sufficient to cause another’s harm.”

absurd to conclude that the harm “may not have any ‘cause’ at all.”
Our intuition, rather, is that “Able, Baker, and Charlie are each a factual 
cause of the destruction of Paul’s car.”
that “such positive, albeit 

, at 1098 (suggesting that “independently sufficient” means 
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law as factual ‘causes,’” regardless of whether they “require[] 
other conduct to be sufficient” or instead require only “background” 

test’s spurious
an exception for “independently sufficient” conduct. Again, something 

defendant’s contribution to the causal mechanism will qualify as a cause
whether the victim “would have died from other causes, or would not have died from this o

”
§ 27 cmt. f (“The fact that an actor’s conduct requires 

other conduct to be sufficient to cause another’s harm does not obviate the applicability of [the 
ng multiple sufficient causes].”); Stapleton, , at 60 (“There is no reason 

to think courts would take a different view in cases where the defendant’s tortious contribution 

”). The inadequacy of the “independently sufficient” exception is even clearer in 

of which is “independently” sufficient to bring about the result. Take, 
, where the victim’s death from drug intoxication was 

–
“independently” sufficient to bring about the harm, the court in 
conclude, absurdly, that the defendant had not caused the victim’s death.  After all, in criminal 

–

“voluntary act”).
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her mother’s boyfriend, defendant Ronald Philips,

— —
16, just two days before Phillips’s assault.

Phillips’s assault, which ruptured Sheila’s 
grenous and necrotic intestine, merely had hastened Sheila’s 

Phillips’s assault was not a “but for cause” of Sheila’s death, since 
have died anyway from her mother’s earlier 

ips’s conviction 

“The evidence in the instant action clearly demonstrates that appellant 
hastened Sheila’s death. Having done so, appellant cannot escape 

t Sheila was going to die anyway.”

, it didn’t cite any 

— LaFave’s words—“one who hastens the 
victim’s death is a cause of his death.”

–

“

to her death.”).
In a criminal case, where the reasonable doubt standard applies, any “real possibility” 

efeat the government’s proof of 

(recommending use of phrase “real possibility” in pattern instruction on 

–69 (2005) (discussing “the interaction of the but
constitutional requirement of proof beyond a reasonable doubt”).

653 (“ []”

) (“[I]f a person has been 

death which was bound to happen without his interference.”); 
dant’s conduct will count as a cause

“the harm would ”); 
) (“[I]f the last blow hastened [the victim’s] death, . . . the
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“perfectly clear.”
standing. Joel Prentiss Bishop’s 

“[I]f the person would have 

”

whether, say, the homicide victim “would not have died” but for the 
defendant’s conduct.

uld not have died “when did,” or “as soon 
as she did.” —

—the defendant must accelerate the victim’s death. But 
it appears that any acceleration at all, “even by a moment or instant o
time,” will suffice.

. . .”); 3 
–7 (1883) (“[I]f by reason of the [defendant’s] assault [the victim] died in the spring 

.”). 
428 (“If a man be sick of some such disease

”)
–

the acceleration rule. Apart from the Court’s seeming satisfaction with the ordinary but
which does not include a temporal component, the only clue to the Court’s views on acce
is the Court’s reliance on search and seizure cases. 

–

discovered is not subject to suppression as a “fruit” of the illegal search). 

492, 499 (Fla. 1892) (upholding the defendant’s homicide conviction on the basis of proof th
his assault “brought to a close a life which but for it would have lasted longer”); Com

587 (1856) (“[T]he jury, in order to convict the prisoner, must be satisfied 

happened but for the assault and battery by him as charged in the indictment.”).

State v. Hanahan, 96 S.E. 667, 671 (S.C. 1918) (approving trial judge’s instru

victim’s death if it “even by a moment or instant of time hastens the death”); 
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merely hastens the victim’s death: 

qualify as a cause of the victim’s death, since every victim is bound to 
r. But it is unclear whether the Massachusetts court’s 

responsibility in cases where the defendant’s conduct deprives the victim 

“‘[
]’ This is true even if the act hastens death by merely a moment.”

“[ efendant’s act of isolating the victim 
and preventing medical treatment” qualified as a cause fact of the victim’s death, since “the 

treatment”); State v. Francis, 149 S.E.348, 364 (S.C. 1929) (“[T]he length of time life would 
”)

at 352 (“The slightest shortening of life, for example, is homicide.”)
—

. 19, 27 (1938) (“[P]robably most courts would require a more or less substantial 
death to be shown.”). 

– ffice of Workers’ 
, 312 F.3d 332, 334 (7th Cir. 2002) (“Even the murder of an infant just hastens 

l.”); People v. Phillips, 414 P.2d 353, 358 (Cal. 
1966) (“Murder is never more than the shortening of life; if a defendant’s culpable act 

in any event.”); State v. Matthews, 38 La. Ann. 795, 797 (1886) (“In a certain 

doom him to death. No murder does more than to hasten the termination of life.”)

centered deontology “our agency is said not to be 
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didn’t mention a 

the acceleration rule isn’t 

case, Phillips’s assault

But it’s 
where Phillips’s assault 

example, that Phillips had caused Sheila’s death not by striking her in the 

to Sheila’s head had, without any contribution from t
abdominal injuries, brought about injuries to Sheila’s brain that were 

It’s a “spurious 

by doing acts necessary for such evils to occur”). 
(“If the harm would have occurred a day or even 

a jury to say that this is the same crime.”); –
shortcoming of the acceleration rule is that it assigns significance to “minute differences in the 

nt”

These hypothetical facts are not farfetched. Phillips’s beating extended to every part of 
Sheila’s body, including her head. at 651 (“The bruising indicated that Sheila had been severely 

ace, upper and lower torso, arms, legs, and genitalia.”).
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sufficiency” case, in other words. In both this case and the poisoned

ses, one actor’s conduct 
actor’s conduct

for test produces the wrong answer. Since the defendant’s conduct 

same result, the defendant’s conduct is not a 

Thus, Phillips’s assault 
fact of Sheila’s death under the acceleration rule. 

Thus, though Dave’s conduct does 

—
—

victims’ deaths, it also rightly does 

, the earlier assault by Sheila’s mother, 
though it would have caused Sheila’s death within a few hours or days, 

t wouldn’t count as a 

hypothetical, Bob’s poisoning of Mary’s tea, though it would have caused 
Mary’s death within a few hours or days if not preempted by the shooting, 

no effect on when Mary died. So it wouldn’t count as a 

, at 124 (“

.”); 

for test by adding the phrase “at the time it occurred”; and explaining that this amendment would 
enable § 26 to “handle preempted conditions”);
“ ” 452 (2008) (arguing that “the Law” addresses 

sufficiency problems by “individuat[ing]” results on the basis of “the time and place 
[they] occurred”).

–
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will have different “incubation 
periods.”

injuries inflicted by Sheila’s mother would have killed Sheila in a few 

urred “when it did” but for the defendant’s conduct.

defendant’s conduct—
the causal mechanism of which the defendant’s cond —

then the defendant’s conduct will qualify as an antecedent but

tempting, for example, to use the causal mechanisms’ incubation periods 

McLaughlin’s classic “poisoned 
keg” hypothetical: “Suppose 

’s water keg. 

Who killed him?”
’s death, since by stealing the water 

’s poisoning of the 

, at 592 (“The term 

becomes manifest.”).
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’s theft of the canteen 

would not have died “when he did” but for ’s theft of the 
’s death. 

the victim’s bleeding enough to extend his life. 
fact of the victim’s death. This, 

the victim’
we wouldn’t want a brief shortening of the victim’s life to trigger criminal 

the defendant’s nonculpability than with causation.

wouldn’t just decide whether the result would not have occurred “when 
it did” but for the defendant’s conduct. Rather, the 

cide whether the result would not have happened “
happen” but for the defendant’s conduct.
hypothetical, then, this “when and as it did” test would frame the 

d “as he 
did”— —but for the defendant’s conduct.

, at 46 (“[I]t is the chain puncturing
can was not completed.”).

–40 (arguing that “‘causing death’ involves 
” and accordingly that in the poisoned “it is 

’s later action [of stealing the canteen] as causing ’s death”).

–

dies from two simultaneous mortal blows, “the result should be characterized as ‘death from two 
mortal blows’”); –
refined to ask: “But for ’s voluntary act would the social harm have occurred when 

”).
§ 2.03 cmt. 2 at 259 (“So described, the victim’s demise has 

nt’s blow.”)
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for test is “circular” and “fundamentally 
begging.” appropriately “refine[] the description of the 

result,”

as in Burrage’s case as 

have died “as he did” 
but for Burrage’s heroin would be easy.
wouldn’t have 

for test wouldn’t help the 

The strategy underlying the acceleration test can’t really be extended, 
then. It can’t be extended to cases where the defendant’s conduct 

defendant’s conduct, though it doesn’t determine 

, at 294 (“The courts and the secondary literature generally 

analysis.”). 

(“[T]he circularity of building the causation into the description of the 
death robs the characterization of all analytical force.”); Wright, –

—which “qualif[ies] [the result] by manner of its occurrence, ‘as 
and how it came about’”—is “viciously circular”).

1262 (1978) (“[T]
saying, ‘describe the result so that but
held legally responsible for the result.’ This is unsatisfactory, because the poin

responsible for a result.”). 
–
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—as in the Restatement’s “Able, Baker, Charlie” 
—

Cases that share the basic structure of the “Able, Baker, Charlie” 

known to have occurred “requires a certain amount of an element.”

the “Able, Baker, Charlie” hypothetical required—
—

, where the victim’s death appears to 

In these kinds of cases, the defendant’s contribution, even if it doesn’t 

loss or “exsanguination” 

assailants contributes incrementally to the defendant’s death from blood 
—

magnitude of the defendant’s contribution—the defendant’s contribution 

therefore “could only have hastened death.”

–

, at 292 (“The 

”)
“

criminal law) is not death at any particular time, but rather death per se”)
(Wash. Ct. App. 1998) (“Mich

’ ’
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hat the defendant’s contribution must “at 
least” have “ ”

and another actor each inflict, say, a knife or a gunshot wound and “[d]rop 
out from both wounds.”

the defendant’s and the other contributions to the causal mechanism, 

for example, the government’s theory was that the defendant’s 

wound, would have accelerated the victim’s breathing and would thereby 
—

—
repeatedly “tasering ” the plaintiff, who 

, accelerated the plaintiff’s death: “Deputy Brown’s 
aserings of Joshua after he was shot hastened Joshua’s blood 

loss, resulting in his death before paramedics could arrive.”
It won’t always be possible, as it was in these last two cases, to say 

which of two injuries was “fatal” and which merely accelerate
victim’s death. Sometimes the experts will be unable to identify 

for cause of the victim’s death. In 

‘in fact’ of Michael Bassett’s death.” ’
expert: “I 

—
nal cavity”). 

– 7 (A.F.B.R. 1954) (“A medical expert, 

on the victim had fractured the skull.”).

victim’s death

at *8 (recounting testimony by the “autopsy surgeon”: “[A]n

”

’
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separately battered Oxendine’s six
of the government’s experts, Dr. Inguito, said he “could not separate the 
effects of the two injuries.” “Dr. Inguito could not place any 

sh hemorrhage or the older hemorrhage caused the death.”
exactly in cases like this, where either of two contributions to the victim’s 

—
defendant’s conduct qualifies as a but —

whether a defendant’s contribution was decisive, they often will be able 
— —that the defendant’s conduct 

“certainly would have an impact on shortening this [victim’s] life.”

The acceleration rule won’t resolve every causal overdetermination 

incremental contributions to a causal “threshold.”

whether the defendant’s conduct was a necessary element of a “sufficient 
causal set.” equiring that the defendant’s contribution to the 
victim’s death measurably affect the time of death, it obviates too the 
potential difficulties faced by the “contribution” test in distinguishing 

–

–69 (discussing “the interaction of the but
and the constitutional requirement of proof beyond a reasonable doubt”).

did escape manslaughter liability for his son’s death, but 

– Oxendine’s 
defendant) that the injuries inflicted by Oxendine “certainly would have an 

impact on shortening this child’s life.”
testimony came “too late to sustain the State’s case chief for manslaughter” and accordingly 
set aside Oxendine’s conviction

–

–
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problems only if the two “sufficient” causal mechanisms happen to have 
different “incubation periods.” And it will resolve overdetermination 

the defendant’s contribution affected at least slightly the timing of the 
result. Responsibility shouldn’t depend on happenstanc

sufficiency and overdetermination cases that can’t be 

defendant’s conduct will qualify as a cause of the victim’s death if the 
“contributed to or accelerated death.” State courts don’t 

—
—that a defendant’s conduct will qualify as a cause

fact of death if “the wound inflicted by the defendant did contribute to 
the event.”

’

results by asking whether a homicide defendant’s conduct deprived the victim of a “chance
” —

conviction after concluding that but for the defendant’s failure to seek medical care 
for the infant victim, “the baby might have survived”); People v. Hoerer, 872 N.E.2d 5

but for the defendant’s efforts to prevent his friends from 
summoning assistance for the victim, the victim “might have survived” the methadone overdose 
that killed her). The effect of this “lost chance” rule is to require the government to prove, 
basically, (1) that the defendant contributed to, or “complemented,” the underlying causal 
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a recent departure from “traditional 
anding” either.

was as influential in Bishop’s day as 
LaFave’s treatise is in ours, formulated the basic causa
in the law of homicide as a “contribution” requirement: “The general rule, 

produced it.” Bishop wasn’t just being careless in his choice of words, 
moreover. He wasn’t just using “contribution” as shorthand for but
causation. Under the contribution rule, said Bishop, it doesn’t matter 
whether the victim “would have died from other causes, 
have died from this one, had not others operated with it.”
rather, is whether the defendant’s conduct “really contributed mediately 

for the law’s notice.”

occasions, had contributed to his death from combined “cocaine, heroin, 
and methadone intoxication.”

nt’s contribution 

– for requirement “is one of the 
traditional background principles ‘against which Congress legislate ’”

, at 129 (“It is 
sufficient if [the defendant’s conduct] was a contributing cause.”)

–

–
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to his death from “combined drug toxicity.”

firmly rooted in the “common understanding of cause.”
for test, for all its usefulness “in ordinary causal situations,”
capture the “common understanding” in cases of overdetermination or 

Some cases of spurious sufficiency won’t lend themselves to 

victim’s death in the same instant as the actual causal mechanism. For 

. If he hadn’t 

’s death from overdose.
’s actions qualify as a 

’s d
’s delivery 

doesn’t satisfy the unmodified version of the but

’s delivery of 

’s death any 

requirement “is part of the common understanding of cause”).

, at 251 (“It is true that in this

in the circumstances; for [the alternative condition] would have done just as well.”).
–

“would significantly 
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—
—

satisfied, since the day and time of the principal’s commission of the 

accomplice’s conduct was a necessary component.

view that an accomplice’s conduct need not be a but

an accessorial defendant is not the ‘but for’ cause of the principal tortfeasor’s tortious acts”).

(acknowledging that “merely aiding an existing criminal plan” ordinarily does not “satisf[y] the 
‘but for’ criteria of causation”); at 680 (“If the perpetrator is very likely to kill, regardless 

hether he receives the aid, the accessory’s minimal contribution does not meet the minimal 
test of ‘but for’ causation, and a fortiori it fails to meet the more demanding criteria of the 
‘common sense’ view of causation.”); Karp, , at 1279 (“

for causation then does not exist in any straightforward sense.”).
ration rule “usually” will 

accommodate these cases: “[A]ny evidence of a hypothetical alternative cause would usually 
prove only that the crime would have occurred later, not when it did”).

–

, at 72 (“[T]he imaginary subtraction of the alleged caus

ve occurred in reality.”); 

(“[W]e 
.”). Wright’s criticism of this view appears to be correct, if too mild. 

v. Tally, 15 So. 722, 738 (Ala. 1894) (“The assistance 

ithout it.”); People v. Franzen, 148 Cal. Rptr. 3d 863, 880 (Ct. App. 2012) (“[W]hile the 
defendant must ‘in fact assist[ ]’ the primary actor to commit the offense, there is no requirement 
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for a purchaser’s death on the ground that the purchaser would have 
obtained heroin from somebody else if he hadn’t obtained it from the 

“instantiated” in the m
terminology of “sufficient causal sets,” whatever its value in describing 

would have died “from ingesting heroin supplied by ” but for 
’s conduct. But this reformulation makes the but

for causation, they require only that the defendant’s conduct 

bringing it about.”

–
–

(explaining why application of the rule of “sufficient causal sets” would prove “extraordinarily 
complicated”: “Imagine arguing to jurors about the ‘construction’ of a ‘sufficient causal set’ 

ounterfactuals”); 
in tort cases have “clearly rejected” the Restatement
plaintiff “prove that the tortious aspect of the defendant’s conduct contributed to the plaintiff’s 
injury”).

– –

as the Model Penal Code does in the “aiding” cases. Under 
2.06, an “attempt[] to aid,” though not 

ledges, however, the imposition of liability for “attempts 
to aid” represents a departure from existing law. 

(acknowledging that section “may go in part beyond 
the present law”)

approach: “But any voluntary act of aid or encouragement, no matter how trivial, suffices. The 

t of assistance”).  
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“contribute” to the result, — —
principal’s offense.

accomplice actually “contributed” to the commission of the offense, 

“contributed” to the purchaser’s demise.
rally haven’t defined the word “contribute” 

scholars’ efforts to distinguish real from spurious causal suffic
—

—

like “actually” and “really.” Bisho
in cases like these is whether the defendant’s conduct “

.”

Damato v. Hermanson, 153 F.3d 464, 470 (7th Cir. 1998) (“By definition, an 
aider and abettor knowingly contributes to the principal’s violation, rather than committing an 

violation of its own.”); People v. Prettyman, 926 P.2d 1013, 1018 (Cal. 1996) 
(“Accomplice liability is ‘derivative,’ that is, it results from an act by the perpetrator to which the 
accomplice contributed.”); State v. Crowley, No. A

ly 8, 2014) (“Even if defendant’

contributed to causing Pretlow’s death.”) State v. Davis, 356 S.E.2d 340, 343 (N.C. 1987) (“In 

’s death.”); State v. 
(“A person aids 

’s committing the crime, he aids and abets the principal offender.”); State v. 
(Or. Ct. App. 2008) (remarking that Oregon’s accomplice 

tutes “create an alternative form of criminal liability— —

who commits it”). 
–

, at 773 (“Suppose, for example, an unarmed man is so completely surrounded by enemies bent 
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Joseph Beale said, likewise: “The question is not what would 
e happened, but what did happen.”

whether the actor’s contribution, if not “necessary” in the sense required 
“a .”

“contribute”
setting hasn’t deterred either courts or scholars from making use of the 

accomplice liability requires mere “contribution,” as distinct from but

liability in terms of “contribution.”
trial judges instruct juries that the prosecution must “prove

defendant’s
.”

—in words like “aid,” 
“facilitate,” “instigate,” and “promote.”

the word “contribute” .” 
The contribution test’s utility in distinguishing genuine from spurious 

was the blow struck.”

at 680 (“That one can contribute to a result 
without causing it lies at the foundation of accessorial liability.”); John Gardner, 

127, 130 (1997) (describing an “accomplice” as “a secondary 
uted to the commission of [the principal’s] wrongs”).

– (“The [International Criminal Tribunal for Rwanda] has 
of aiding and abetting is constituted by ‘all acts of assistance in 

the form of either physical or moral support’ that ‘substantially contribute to the commission of 
the crime.’ While the assistance must be substantial, it ‘need not constitu

for the acts of the principal.’” (citation omitted) (first 

—
—

For example, though California’s courts long have acknowledged that accomplice 
liability is grounded in “contribution,” 
their pattern jury instructions require proof only that the defendant “does in

’ hat crime.” 
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is concerned, direct liability isn’t fundamentally 

liability, the defendant’s conduct only ever is one component of the set 
of “conditions ” that together ar

—

liability cases, the word “contribute” captures intuitively 
what distinguishes genuine causal factors from spurious “would be” 

for test’s shortcomings in 

a threshold. In cases involving thresholds, the defendant’s contribution to 
the causal mechanism, even if it doesn’t determine 

acceleration shortcut won’t work in every overdetermination case, 

intoxicated driver strikes a bicyclist who is riding legally in the driver’s 

s, on whether the defendant’s reaction time exceeds 

threshold, including the driver’s intoxication, the weather and lighting 
conditions, the degree of the driver’s attention to the 
brightness of the cyclist’s clothing, etc. If the various contributions to the 
driver’s reaction time exceed the critical threshold, the driver will strike 
the cyclist. But factors that increase the driver’s reaction time 

threshold, won’t accelerate the accident. They’ll just 

–
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—
—the government’s experts often will be unable to say 

definitively whether the defendant’s contribution to the threshold actually 

—
—in Sims’s body. “

not say which of the three wounds caused Sims’ death .”

had accelerated Sims’ death. He was able to testify only “‘any three 
’ could have ”

“[T]he defendant’s act need only contribute to the victim’s death to prove 
the defendant guilty of murder.”

associated with the question of acceleration are “often very great”); Wright,
(“[I]n many situations it
effect on the timing or location of the consequence.”). 

–
liability cases, particularly where the accomplice’s liability hinges on “abetting,” or 
encouragement, rather than “aiding.” 

permitted to combine the defendant’s conduct with another complementary causal factor before 

. Maine’s statute, for example, says that “causation may be found where the 

result and the conduct of the defendant was clearly insufficient.” 

the Brown Commission’s 1971 draft federal criminal code. ’ ’

–
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‘“was operative 
with another cause to produce the [result].”’

This definition nicely captures what courts mean by “contribute” in 
this setting. If the forces set in motion by the defendant are not “operative 

lt”—if they are cut off or “preempted” at the 
last moment, say, or if the various conditions on which the conduct’s 

—then the defendant’s conduct 
doesn’t really “contribute” to the result. Nor does the defendant’s 

nduct “contribute” in the required sense unless it “acts with another 
cause”—
together with the defendant’s conduct, overdetermine the result.

victim’s wounds complemented the blood 
loss from the others, and where “at the very instant of death [each] wound 
was contributing to the event.”

ases where the driver’s impairment complements 
“limitations on the driver’s ability to perceive and react”

For example, Illinois’s pattern jury instructions, in keeping with 
government simply to prove “that defendant’s acts were a contributing cause of the death.” 

—

nstruction based on California’s formulation).
–

at 77 (discussing what it means for the defendant’s conduct to “complement” 

Wright’s necessary set test: “Where this complementary relationship 
—where, in Wright’s words, the defendant makes an ‘incremental, cumulative contribution’ 

causal set of which the defendant’s contribution is a necessary element by varying the efficacy of 
background causal factor”

mentarity and “synergy” among causal factors).

–
driving homicide appeal, that “the defendant’s conduct need not 

be the sole proximate cause of the victim’s death; it is sufficient for the defendant’s acts to be a 
contributing cause or a substantial factor”) –
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By comparison, the contribution test wouldn’t be satisfied in a case 

and Simonson both negligently fired their shotguns in Summers’s 

evidence didn’t show whose shot had struck Summers.
Simonson both “contribute” to Summers’s injuries, then? Of course 

The pellets from Tice’s shotgun did not 
Simonson’s; they posed a risk to Summers, to be sure, but they didn’t 

Accordingly, it wouldn’t make sense to treat the pellets from Tice’s 
shotgun as somehow “acting with another cause.” 

“contributed” nothing.
This sort of lawyerly elaboration of the word “contribute” probably 

isn’t necessary in the usual case. The requirement that the defendant’s 

“contribute.”
have understood the word “contribute” perfectly without any 

driver’s “intoxication was a 
of [the victim’s] death”).

–69 (“[I
whose shot safely impacted a tree to be found criminally liable for a wounding.”). The Canada 

The Canada Supreme Court traditionally has applied a “material contribution” test in 
“special circumstances,” as an exception to the but

., “is the situation where it is impossible to say 

victim, but it is impossible to say which shot injured him.” 
– , at 40 (“[W]here 

know that A’s breach would either have made a positive and necessary contribution to the 
occurrence of the injury (i.e. it was A’s bullet that hit), or it would have been completely 
uninvolved.”).

848 (2d ed. 1989) (defining “contribute” as 
“[t]o give or pay jointly with others; to furnish to a common fund or charge”); Stapleton, 

, at 45 (“[T]he phrase ‘contributed to’
contributions being discussed here.”). 

(“Taken literally, [the
government’s] ‘contributing cause’ test would treat as a cause
makes a positive incremental contribution, however small, to a particular result.”
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conduct to “contribute” to an overdete
who hits “an early non dispositive home run” in a game where his team 
wins by a score of 5 to 2 plays “a nonessential role” in his 
team’s winning effort, said the Court, just as do all the players who score 

doubts about whether Burrage’s conduct would have satisfied the 

the other drugs in depressing Banka’s central nervous system
“operative in the moment of the result.” It contributed to Banka’s death.

Court’s doubts about the contribution test weren’t 
. “Taken literally,” said Justice 

he government’s “‘contributing cause’ 

result.”
—by, say, excluding “insubstantial” or “

important” contributions to the causal mechanism—

Justice Scalia’s concer , there’s nothing 
novel about the idea of limiting the contribution rule’s breadth. Courts 
often have excluded contributions that are “insignificant or merely 
theoretical” from the scope of the rule.
phrases like “substantial factor” to embody this limitation.

specifically. For example, the Brown Commission’s 1971 draft federal 
criminal code provided that a defendant’
as a cause if “the concurrent cause was clearly sufficient to produce the 
result and the conduct of the accused clearly insufficient.”
twofold test, a defendant’s contribution will qualify as a cause if, first, 

—

’ ’
Congress never adopted the Brown Commission’s draft federal criminal code, § 305 of the
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work were not “clearly sufficient” to cause the result by themselves.
Alternatively, a defendant’s contribution will qualify as a cause if, in the 

—
if it was not “clearly insufficient” to cause the result by itself. 

Moreover, it just isn’t true that terms like “substantial” and 
“important” make statutes unconstitutionally vague. Criminal statutes 

erms like “substantial” and “important,” and really couldn’t 

Armed Career Criminal Act, under which a defendant’s prior felonies 
would trigger enhanced sentencing if they involved “serious potential 
risk.”
of the phrase “serious potential risk.”
that it required the courts to apply this standard to “an idealized ordinary 
case of the [charged] crime.” Justice Scalia acknowledged that “dozens 
of federal and state criminal laws use terms like ‘substantial risk,’ ‘grave 
risk,’ and ‘unreasonable risk’” and that the use of phrases like these are 
not constitutionally suspect: “As a general matter, we do not doubt the 

as ‘substantial risk’ to real world conduct; ‘the law is full 
of instances where a man’s fate depends on his estimating 

some matter of degree.’”
“insignificant or merely theoretical” contributions from the contri
rule’s scope is not really constitutionally suspect, then. 

overdetermination cases where the defendant’s con

in the “lost chance” homicide cases. In the lost
to prove that the defendant’s conduct contributed to, or complemented, the c
behind the victim’s death. –
government to prove that “the victim but for the defendant’s conduct.” 

“in the absence of any one of the factors in this case, the victim might have survived”). 
Among the many criminal law rules that make use of terms like “important” or 

“substantial” are the rules that govern “proximate” or “legal” causation. 
, at 776 (“The line of demarcation between causes which will be recognized as 

proximate and those which will be disregarded as remote ‘is really a flexible line.’”).

2561 (“It is one thing to apply an imprecise ‘serious potential risk’ standard 
abstraction.”).
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not affect the timing of the result. And so it captures the “common 
understanding of cause” in cases where the but

is complicated. You wouldn’t know it from the Supreme 
Court’s opinion in 
didn’t just say that the but
didn’t just say that, given this subject’s extraordinary co

captures what ordinary people mean when they identify a wrongdoer’s 
conduct as the “cause” of harm, period. This claim isn’t supported by 

urt cited; it isn’t supported by the Model Penal 
Worse, it’s demonstrably false. In ordinary usage, 

is a “cause” of the child’s death even if the child probably “was going 
to die anyway” within a day or two.

—
s decide which of several “sufficient 

causal sets” actually was “instantiated” in the defendant’s case.
cases where the defendant’s conduct af

ns, won’t always affect the timing of the result, however. And 

— —

–

–






