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“ ”
’

“ ”

–

–

– – – –
–

discussing how the “[Supreme] Court has used liberty analysis to mitigate its curtailment of 
”

–

–
–

– (“A dignity based approach to individuals’ 

than impose broad legal restrictions that serve to degrade and marginalize them.”).
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“

those in the last two Terms alone.”
–

sex couples denies them “equal dignity”); 
(2013) (“The history of DOMA’s enactment and its own text demonstrate that 

its essence.”).
(“Thes

Amendment.”)
– ng how considerations of “dignity” influence 

hat in Eighth Amendment cases, “the Court has arguably 

right”)
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rt. I, § 8.1(a)(1) (guaranteeing to “ rime victims” “
espect for their dignity”); I

of hateful or inciteful speech in order “ promote individual dignity”); L
“Right to Individual Dignity”); M

II, § 4 (“The dignity of the human being is inviolable.”)
196 (La. Ct. App. 1988) (“[W]e cannot say the Trial Court erred in finding no violation of 
Louisiana’s constitutional guarantee to Individual Dignity.”); Walker v. State, 68 P.3d 872, 885 
(Mont. 2003) (“[W]e hold that . . . the living conditions on A

cruel and unusual punishment when it exacerbates the inmate’s mental health condition.”).

’

’ –

’
–

2055, 2068 (2003) (“[H]uman rights law and humanitarian law 
e acts against human dignity.”). 

’ –

(“Germany, Italy, Japan, Israel, and South Africa all have explicit clauses in their constitutions 
gnity of every individual.”).

–

’s
–47 (2007) (discussing the Supreme Court’s use of foreign law 

– (discussing the Supreme Court’s consideration of international 

(“A man without force is 
ut the essential dignity of humanity.”)
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“ ” “ ” “ ”

—

–

12 (Clayborne Carson ed., 1998) (stating that the “very idea of [racial] separation did something 
respect”). 

– “everyday indignities” or daily 
“ ”

(“‘[Microaggressions are] subtle, 
“ ” ’

‘ ’ esteem.” 

s the Law’s Response 127, 129 (1987) (describing racism as “a 
crime, an offense so deeply painful and assaultive as to constitute something I call ‘spirit
murder’”).

, at 172 (arguing that dignity’s “importance, meaning, and function 
pposed but rarely articulated”);

. 201, 202 (2008) (“The Supreme Court
provided a definition of dignity, and its meaning remains pliable.”)

–

–39 (2005) (“The range 

superior.”
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541, 545 (“Moreover, it is well known that there are elements inherent in the law itself that feed 

known examples.”)
–

–
–

be “particularly burdensome” to poor women but 
holding that “
waiting period constitutes an undue burden”); –

—

– –

–
asked “for equal dignity in the eyes of the law”). 

–

, 505 U.S. at 876 (“In our view, the undue burden standard is 
means of reconciling the State’s interest with the woman’s constitutionally protected liberty.”).
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’

— —

’

’

’

(“
woman’s decision on behalf of the potential life within her as unwarranted. This treatment is, in 

life throughout pregnancy.”). 
–
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’

–

–

–
–
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doctrine. The Court’s interpretation of equal protection facilitates racial 

’

–
– (“Equality is understood as a mandate for formalized equal treatment; 

it operates as a nondiscrimination ideal.”).

“race

subordinated minority groups”).

impacted prosecutors’ decision to pursue death penalty and juries’ decision to impose cap
punishment); Pers. Adm’r v. Feeney, 442 U.S. 256, 269, 271, 279 (1979) (rejecting woman’s 
equal protection claim despite foreseeable and anticipated dramatic negative impact of veterans’ 

–

(1976) (“[O]ur
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it has a racially disproportionate impact.”

. 355, 405 (2006) (observing that “
Courts’ attack on affirmative action, in the late 1970s, 1980s, and 1990s, that the Court found in 

— ‘ ’—

minorities”

. 1005, 1049 (2010) (observing that “the Burger Court adopted the 

conduct violated the Fourteenth Amendment”).
1378 (“Yet the attainment of formal equality is not the end 

economic, political, and social lives of Black people.”); Dorothy E. Robert

– –

Seeing the Emperor’s Clothes: Recognizing the Reality of 
–

’s –

(“Historical analysis 

the amendment as a guarantor of absolute rights.”).
–
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’

language that does not include the words “race” or “discrimination.”

(2002) (“In the wake of the widespread denial of legal and civil rights to newly 

were specifically protected.”

’
–

Thirteenth Amendment become a “practical reality”). 
, at 204 (“To eliminate opponents’

Civil Rights Act into section 1 of the Amendment.”).
amend. XIV, § 1 (“All persons born or naturalized in the United States, 

they reside.”).

– –

1627, 1629 (2013) (“The Southern states had been placed under milit
— —
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condition of ending military occupation and rejoining the Union.”)
–

, at 1665 (“[A]t the time of [the Fourteenth Amendment’s] 

with it, and yet were forced to ratify it against their will.”)

(arguing that white “Southerners felt that the [Fourteenth] Amendment was 
downright insulting and debasing to them as a people”).

–

view that “the Fourteenth Amendment was crafted in response to the Black Codes, 

”)

at 71 (holding that “no 

”). 
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’
“ ”

– mendment gives blacks “the right 
—

them to the condition of a subject race”).

“designed to maintain White Supremacy”).

(“But in view of the 

”); “The Prejudice of Caste”: The Misreading of Justice Harlan and 
–

Harlan’s dissent in 

–

an anticaste interpretation of the Fourteenth Amendment, “it is pretty clear that standard 
affirmative action programs would be valid”). Antisubordination theories are not the only possi

“ ”

–42 (1989) (“[T]he distinctive characteristic 

.”);
’
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“ ” —

—

’

1366, 1367 (1990) (“The urge to identify a single animating philosophy or an overarching theory 
of equal protection is understandable but misguided.”).

– –

–06 (“ ’

to competing claims for ‘ ’

”).
–

“ ” –
(“

”).
“Nondiscriminatory” Perpetuation of Racial Subordination

) (“In contrast, advocates of a race

ronically, reinforce race consciousness.”);

. 162, 172 (1994) (“In a system of racial 

the bottom of the economic ladder.”).
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—

—
—

– (“
.”).

at 1452 (“
.”).

ttern of discrimination, “ ” of an 

– (2003) (“Paradoxically, the attainment of formal racial equa

crimination.”)

(2007) (finding that implicit preferences “diverge from the consciously reported 
preferences and beliefs of the same individual”).

“Was Blind, But Now I See”: White Race Consciousness and the 
. 953, 989 (1993) (“The position implied 

discrimination is not, is counterproductive of the ultimate goal of racial justice.”); Alan David 
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—

“ ”

—
—

–

–
–

– , at 955 (“
discriminatory intent, a standard that . . . appears to avoid the need to deal with ‘soft,’ open

range of established institutions into question.”)

’ 1, 16 (2015) (“Because the Court

nonetheless, emphasizes the need for individualized proof of discrimination.”
–

–
“Continually Reminded of Their Inferior Position”:

’

–

Court’s equal protection doctrine involving white plaintiffs as “majority
protective”)

Powell’s opinion in “gave not only white persons 
but also whiteness itself normative power” and that “[h]is constitutional framework elevated 
whiteness to a special favored status in equal protection, contradicting equal protection’s own 
professed norms of nondiscrimination”

(analyzing the Court’s embrace of white majoritarian perspectives regarding race and racism); 
. 2151, 2160 (2013) (“By adopting a principle 

s, status, and privilege.”).
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—
—

’

, at 671 (“Adhering to the intent rule, the Court has even 

ghtened scrutiny rationale.”)
, at 654 (“Equal protection jurisprudence sustains social 

political power to harm socially advantaged classes.”) , at 50 (“Equal 

”).

“Don't Ask, Don’t Tell ”

) (Marshall, J., dissenting) (“The 

as if it contained a totally benign, technical economic classification.”).  
(finding that a “cla

uniformed state police officers over 50” did not constitute a suspect class).

suspect class that would call “for a more 
exacting standard of judicial review than is normally accorded economic and social legislation”).

, 568 (2016) (“
s, courts have recognized with ‘ ’

”).
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after concluding that the classification is not subject to “strict judicial scrutiny”). 

(“Government actions 
subject to rational basis review are almost always upheld.”)

– gatekeeping quality of Court’s suspect 

(holding that the statute “invidiously 
–20 years of age”). 

Protection’s Antinomies and the Promise of a Co
discussing “the shift from protecting classes of people who 

suffer prejudice” to “prohibiting any use of classifications” to extend “protection to
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—
—

that historically have not suffered prejudice”
discussing the doctrinal shift “from suspect classes to 

utiny” (emphasis omitted)

535, 548 (1986) (“I have felt 
certain that the Court’s contraction of federal rights and remedies on grounds of federalism should 

interpreted as a plain invitation to state courts to step into the breach.”); 

–02 (2002) (“The new judicial federalism 

primary focal point of this new federalism has been state courts’ reliance on state constitutions to 
no longer available under the Supreme Court’s increasingly restrictive 

interpretation of the United States Constitution.” (footnote omitted)); Robert M. Howard et al., 
’

845, 846 (2006) (“[R]egional courts relying on regional constitutions can offer enhanced 

national court.”
239, 240 (1999) (“With the failure of equal protection 

tate action in state courts relying on state constitutional law.”);

101, 104 (1992) (“For expansion of ex

receptive judicial ear.”).
–

(“The People must retake control of 

life.”) (2004) (“American constitutionalism 
central and pivotal role in implementing their Constitution.”); 

–

“ʻ ’ the power of the President to interpret the Constitution”); Tom Donnelly, 
–
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Henry’

“ ” “ ” “ ” “
” “ ”

’
’

American people’s influence on “constitutional decision making”); Mark A. Graber, 

–

“Prisoners retain the essence of human 

prohibition against cruel and unusual punishment.”)

257, 260 (2006) (“As a legal or philosophical concept [dignity] is without bounds and ultimately 

is used by academics, judges, and legislators when rational justifications have been exhausted.”). 
A Response to Bagaric and Allan’s “The Vacuous Conc ”

’ 615, 617 (2009) (“All of the meanings of human dignity Bagaric and Allan list 
—

—
due to victimization based on his or her alleged inferiority as a human being.”);

–
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’

“

” “

”

’

“
”

 

–

–
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“ ”

’

“
” “ ”

“ ”
“

”
’

575 (“The stigma this criminal statute imposes, 

ersons charged.”).

–
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Justice Scalia’s 

’

“
”

at 2709 (Scalia, J., dissenting) (“In 
’

’
‘

harm’ couples in same
”

(“Hope was treated in a way antithetical to human dignity—

necessity, but as punishment for prior conduct.”)
, 560 (2005) (“

”).
(“A prison that deprives prisoners of basic sustenance, 

place in civilized society.”)
–12 (2002) (‘“The Amendment must draw its meaning from the 

evolving standards of decency that mark the progress of a maturing society.”’ (quoting 
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’

’ — “
”

– 68. Yoshino also analyzes the Court’s restriction of Congress’s 
–

at 793 (“The new equal protection paradigm stresses the interests we have in 

‘ ’ ‘ ’
based civil rights to universal human rights.”).

“
— — control their intimate sexual relations”); 

Court advanced women’s equality without utilizing group
–

–
at 787 (“For now, however, the evidence seems to support the proposition that 

based liberty claims].”). Yoshino’s 

as establishing an “antisubordination 
liberty” doctrine. Kenji Yoshino, 
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’

“
”

—

147, 174 (2015). Yoshino contends that this doctrine requires that “in the common law 
of new liberties, the effect on those subordinated groups should matter.” 

5, at 676 (arguing that “dignity 
concern in the struggle for racial justice”)

–

–
protection of human dignity and contending that “anti slavery critique” should inform this 
“reconstructed” constitutional interpretation)

–
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–98 (observing that in Court doctrine, “
”).

analogous to a failure to distinguish a “No Trespassing” sign from a “welcome mat”).
163 U.S. 537, 551 (1896) (“ ’

”),

347 U.S. 483, 494 (1954) (“To separate them from others of 

undone.”)
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’

’

’

(observing that “
”).

(“

’
‘ ’ .”

(“There is no moral or constitutional equivalence between a policy that is designed 
to perpetuate a caste system and one that seeks to eradicate racial subordination.”).

–

at 423 (“[H]istory puts it ent
purpose [of the Fourteenth Amendment] was to ensure equal protection for the Negro.”).

–
scrutiny to university’s race
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’
“ ”

’

’ ’

“
”

(“When a classification denies an individual opportunities or 

suspect.”)
at 294 (“Petitioner urges us to adopt for the first time a more restrictiv

‘ ’
‘ ’”).

at 294 n.34 (“The Equal Protection Clause is not framed in terms of ‘ ’”).

–
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— —

people’s

at 230 (“Consistency 

” (“The ancestr

essential qualities.”).

(“

”).
–

(“

—
— ”). 

–



THE SUPREME COURT, RACIAL JUSTICE, AND DIGNITY CLAIMS

“ ”

’

at 746 (“As the Court explained in 
‘

essential qualities.”’ (alteration in origi
“

past intentional discrimination . . . [in the] Seattle public schools” (citation omitted)
(“To the extent the 

”)

–
at 797 (“Under our Consti

race or the color of her skin.”).
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“ ” “ ”

—

“consists mostly of white parents”); Nina Totenberg, Supreme Court to Weigh Schools’ Racial Plans

plans (describing Kentucky plaintiff Crystal Meredith as “white”). Also, the persons who 

’
–

’ –

–

–
–

–
–
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(finding that “even 

program, it would not follow that he lacked standing”).

508 U.S. 656, 666 (1993) (“And in the context ‘
’

.”).
, at 356 (“The 

” –

affirmative action plaintiffs “who
acially discriminatory impact”);

, at 1453 (“When the plaintiff challenges a systemic practice that adversely 

’

’s standing.”



FLORIDA LAW REVIEW

—

(“But the fact that these petitioners share attributes common to persons who 

’
have violated their rights.”).

(finding that plaintiffs failed to demonstrate that “were the cou
the obstructions attributable to respondents, such relief would benefit [them]”).

(“Petitioners must allege facts from which it reasonably could be inferred 
that, absent the respondents’ restrictive zoning practices, there is a 

requested, the asserted inability of petitioners will be removed.”)

Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377 (2014);

aside program “
” and that the plaintiff “

”).
, 422 U.S. at 495 (“P ’ ’

”).
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’

“ ”

Court’s standing cases within a “long 

interests”). 
–

Organizing Theme in the Rehnquist Court’s Jurisprudence
(“ ’

’
”); at 1155 (“

’
” (footnote omitted)); 

(noting “ ” of Rehnquist Court’s 
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—
—

203, 214 (2010) (“
ate sovereign immunity doctrine . . . .”).

(“

”).

note 213, at 1153 (arguing that the Court has “
’

”). 
–

ed States’ Bluff: How Sovereign Immunity Undermines 
the United States’ Claim to an Effective Domestic Human Rights System
(2007) (arguing that “[a]s a result [of sovereign immunity for states and qualified immunity for 

enforced”); –

at 2631 (“Congress could have updated the coverage formula at that time, but did 

preclearance.”).
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“ ” “ ”

— — ’

at 2620 (“Section 5 provided that no change in voting procedures could take effect 
—

a court of three judges.”)
–

(observing that “the Voting Rights Act became 

’s history”); Janai 

7) (“Deemed by Congress ‘the most effective tool for protecting the 
right to vote,’ the Voting Rights Act has come to embody a broad and powerful proclamation 

.” (footnote 

dissenting) (observing that “the 
passed the reauthorization by a vote of 390 yeas to 33 nays” and that it passed in the 

Senate “by a vote of 98 to 0”).
–

–
2625 (“Nearly 50 years later, things have changed dramatically

jurisdictions, ‘[v]oter turnout and registration rates now approach parity. Blatantly discriminatory 
deral decrees are rare. And minority candidates hold office at unprecedented levels.’ 
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’

—
—

40 years.” 

(“To 

own time, of the defeated Confederacy and its apologists.”).
–

(“In opposition to Reconstruction, Southerners began to forge a combination 

states, and opposition to racial equality.”).
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“

”
“[a]
one’s own concept of existence, of meaning, of the universe, and of the 

”  
’

—

’

’

—

aff’d in part and rev’d in part aff’d in part 
and rev’d in part . The Supreme Court, however, held that “the District Court did 
not conclude that the increased costs and potential delays amount to substantial obstacles,” so its 

–

(“The financial constrain ’

of governmental restrictions on access to abortions, but rather of her indigency.”)
(“An indige

’
on private sources for the service she desires.”).

–
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’

—

(“Respect for human life finds an ultimate expression in

once created and sustained. Severe depression and loss of esteem can follow.”
– (“Because of women’

‘ ’

”

–

(“

”). 
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’

’

’

government can demonstrate that it pursues a “compelling” interest and is “narrowly tailored” to 

scrutiny, the government must demonstrate that the law pursues an “important” interest and the 
means taken are “substantially related” to the attainment of that governmental objective. 

finding animus and applying stronger version of rational basis called “rational basis with bite”).
’ ’

–
–
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’
—

—

Isn’t Enough: Why the Court Must Clarify Equal 
’

–

–

–
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’

—
—

’

–46 (discussing polling data finding that “whites tend 
to believe that equal opportunity exists in the United States regardless of race”).

believe “more changes [are] needed”; that 22% of whit

discrimination keeps blacks from “getting ahead”). 

–

’
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—

Court Follows Nation’s Lead

ing that “[a]
struck down” when Court decided 

“ ” “ ”

–

–

402 (William B. Rubenstein ed., 1993) (arguing that marriage is “[s

basis”);
Marriage Will Not “Dismantle the Legal Structure of Gender in ”

that the “desire to marr
feminism”).

—
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—
—

– (discussing “linguistic indeterminacy” of the Constitution); Jonathan T. Molot, 

’ . 1, 20 (2000) (“The 

’s role in interpreting statutes therefore could be important.”).
(“

’
— —

. . . .”); Laurenc
. 95, 96 (1987) (arguing that “just about 

— —concedes, when pressed, that ‘original intent’ 
eted (since there were many ‘framers’

assemblies, speaking at many points in time) and indeterminate (since the relevant ‘intent’ may 
”

“Little Wars” and the Con

. 1183, 1196 (2012) (“An even more serious problem with a 

contemporary circumstances.”) Originalism and the “Challenge of Change”: 

– (2009) (“One of the 
— —

’
was created.” –
(“In approaching this problem, we cannot turn the clock back to 1868 when the Amendment was 

in the light of its full development and its present place in American life throughout the Nation.”).
–
–
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“What About Me?” 
Perceptions of Exclusion and Whites’ Reaction to Multiculturalism

–
Differences in Line Managers’ Reactions to 

whites’ preference for assimilation and colorblindness 

–

(“Multiculturalism is not only about the 

recognition on the part of minorities too.”).
– (discussing whites’ embrace of individualistic 

–46 (“Despite the pervasiveness of substantive racial 

”
Aversion, and White and Black Americans’ Differing Assessments of Racial Progress
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, 71 (2005) (“Helping low

the short and long run.”); Douglas S. Massey, 

. 93, 105 (2009) (“Proximity to more disadvantaged areas and especially to racially 

n violence found across neighborhoods of different colors.”); Min Xie, 

873, 891 (2005) (“At low levels of family income, blacks exhibit by 

and Puerto Ricans, respectively.”).

) (“Our results suggest that African 

large part in disparate rates of firing and differential mobility.”)

. 553, 561 (2005) (“More specifically, implicit racism 

to their discriminatory behavior.”)

’ (2000) (“Similarly, being 

care.”);
(2011) (“Over the past two 

and other clinically relevant factors.”

(2005) (“Race is a marker for differential exposure to multiple 
producing social factors.”).
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—

’

–
The American “Legal” Dilemma: Colorblind I/Colorblind II—

’
L. 315, 334 (2000) (“The constitutional concept of individual rights protection necessarily lea

individual.”) , at 755 (“Under the Supreme Court’

protection and free exercise jurisprudence.”)

–

–

(“In the covered jurisdictions, ‘[v]ote

at unprecedented levels.’” (quoting 

–
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— —

’
–

–

–

–
–
–

–

of Georgia death penalty because “there were legitimate reasons for the Georgia Legislature to 
adopt and maintain capital punishment”) (“A 

the average black than to the more affluent white.”)
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—

—
—

’
—

— —

1483, 1527 (2011) (“Because bilingual employees c

”

’

–
ut Don’t Talk the Talk: The Strategic Use of Color

–

–
(“This approach would provide preferences in education, employment, and government 

—
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—
—

biological preference.”). Substantial sociological literature, however, demonstrates that race and 

495, 496 (1999) (“Residential segregation 
as operated in American society . . . .”); Daniel T. 

. 364, 383 (2012) (“The policy implications are clear: because spatial and social 

of poverty and inequality from one generation to the next.”); Gregory D. Squires

. 47, 48 (2005) (“Place and race have long been, and continue to 
tropolitan areas.”);

’ –

(“
”).
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—
—

“ ”

at 929 (“As social movem

marriage).”).
at 947 (“Courts respond to social disruption by social movements rather than initiate 

reconstructing and synthesizing changes in political norms with what has come before.”).
(“Social movements—

—

these battles.”).
–
–
–
–

–

–

–
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–
–

– – – –

’ –

During his second term, President Obama’s public position on same

—
—

—

—

’

’ (“
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Donald Trump’s successful 

’
”); (“Based on Iowa statutes and 

ability of a person to contribute to society.”)
–

–
“multi institutional” strategy of marriage

L.J. 663, 677 (2012) (“Early marriage litigation focused 

based advances.”)
He Saw Her Marriage as “Unnatural.” She Called Him “Bigoted.” 

4611a60dd8e5_story.html (“As the dynamics shift breathtakingly fast in the long

strategy: being friends.”); Nate Silver, Change Doesn’t 

as “the culmination of decades of litigation and activism”).
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—
—

Obama Calls for Effort to Fix a “Broken System” of Criminal Justice

’

Justice Kennedy’s Plea to Congress

Breyer’s and Kennedy’s public criticism of United States criminal justice). 
–

– – contending that Congress influenced the Supreme Court’s 

–
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’s campa

Department’s “stop and frisk”

Americans as “rapists”

1, 5 (2017) (arguing that Trump used “
—

” and “ ty’s darkest impulses which served to 

”).
Trump’s False Claim That Stop and Frisk in NYC Wasn’t Ruled 

(noting Trump’s praise for New York City’s stop and frisk policies and his desire for nationwide 
–

City’s use of stop and frisk impermissibly discriminated against blac

Americans as criminals: “When Mexico sends its people, 
they’re not sending their best. They’re not sending you. They’re not sending you. They’re sending 
people that have lots of problems, and they’re bringing those problems with us. They’re bringing 
drugs. They’re bringing crime. They’re rapists. And some, I assume, are good people.” 

In 2015, Trump’s campaign released a statement “
’

” 

–

’

concluded that it lacked a “secular 
purpose” and that it was enacted intentionally to target Muslims. at *14 (“These plainly

Order’s stated secular purpose. Any reasonable, objective observer would conclude, as does the 
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Trump’s historical positions on rac

“Central Park Jogger” 

— —

“

Order is, at the very least, ‘secondary to a religious objective’ of temporarily suspending the entry 
of Muslims.”).

(“

”).

–

historical “devaluation of Black women and the marginalization of their sexual victimizations”).
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death penalty” —

Events since the election demonstrate Trump’s continued insensitivity 

Ronald Reagan’s nomination of Sessions—
—

Sessions’
Sessions’s

Sessions’ King’s
Sessions’s
of Trump’s Republican colleagues put

during Trump’s 

Consistent with Trump’s hardline rhetoric regarding crime and 

Read the Letter Coretta Scott King Wrote Opposing Sessions’s 
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Antonin Scalia, one of the Court’s most conservative 
Scalia’s judicial philosophy led him to oppose civil

, Press Release, Dep’t of Justice, Justice Department Announces Findings of Two 

“engag[ing] in a pattern or practice of conduct . . . that deprives persons of rights, privileges,
immunities secured or protected by the Constitution or laws of the United States.” 42 U.S.C. § 14141(a) 
(2012). The same provision authorizes the Department of Justice to obtain “equitable and declaratory 
relief” to remedy the prohibited behavior. 

“Pull Back ”
(“

‘pull back’
. . . .”).

(“

”).

The Disease as Cure: “In 
”
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share Scalia’s judicial philosophy, this would make the federal bench 

–
(1996) (Scalia J., dissenting) (arguing that “if the question of the applicable standard of review for 

basis review”). Subsequently, Scalia posited that the

–

—
—

challenging Scott’s actions. 
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Trump’

’

’

48, 93 (2000) (“Thus, it is erroneous to conceive of these landmark criminal procedure cases 

outliers . . . .”). 
Int’l Refugee Assistance Project v. Trump, 

’
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