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GUN EXCEPTIONALISM 

David Hemenway, PhD* 

Gun violence is a major American public health problem. In the most 
recent decade for which there are good data (2005-2014), on an average 
day in the United States, over 290 people were shot, and more than 
eighty-five died.1 More American civilians were killed by guns in that 
decade than American military personnel were killed in battle during 
World War II.2 It is not only the direct gunshot victims and their families 
who suffer. Exposure to gun violence can have serious health 
consequences to anyone witnessing it,3 and gun violence can destroy 
entire communities by making people fearful to go out and companies 
less likely to locate there.4 

Most Americans killed by gunfire were probably decent law-abiding 
citizens or a family member who used the home gun for suicide.5 Close 
to 60% of firearm deaths are self-inflicted,6 and the evidence is 
overwhelming that a gun in the home increases the risk of completed 
suicide for household members.7 However, while most firearm deaths are 
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self-inflicted, most people who are shot are shot by someone else, during 
assaults and robberies.8 

Compared to the other two dozen high-income Organisation for 
Economic Cooperation and Development (OECD) countries (e.g., 
Australia, Canada, France, Germany, Italy, Japan, New Zealand, Spain, 
Sweden, Switzerland, United Kingdom), the United States has average 
rates of crime.9 Where the United States is different is with regard to 
lethal crime, which is largely gun crime. Compared to the other high-
income countries, the United States has many more guns, particularly 
handguns, and more permissive gun laws.10 Not surprisingly, the United 
States has far greater rates of gun death, including gun homicide. Thus, 
the United States has far greater overall homicide rates.11  

In the United States, virtually every gun starts out as a legal gun, 
manufactured legally and initially sold by a federally licensed retailer 
that, at least since 1994, is required to conduct a federal background 
check on the purchaser.12 Yet each year hundreds of thousands of guns 
“leak” into the secondary gun market where individuals who could not 
pass the federal background check can obtain firearms.13  

To make it more difficult for high-risk individuals to obtain firearms, 
federal background checks could be made stronger (e.g., by prohibiting 
those with violent misdemeanor convictions from legally purchasing a 
new firearm).14 Policies could also make it more difficult for individuals 
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who could not pass the current background check to obtain firearms. 
Guns get into hands of those who cannot pass a background check in 

a variety of ways. These ways include the sale of used guns without a 
background check (e.g., at gun shows, flea markets and over the 
internet),15 straw purchases,16 and gun theft.17 It is estimated that 
hundreds of thousands of guns are stolen each year.18  

Professor Andrew McClurg makes the case that U.S. negligence laws, 
with respect to firearm storage, are instrumental in allowing this huge 
level of gun theft. Unlike many other high-income countries, the United 
States does not have a federal law that requires that guns be stored and 
locked,19 and only one U.S. state (my state, Massachusetts) has such a 
requirement.20 I was on a task force advising the Massachusetts speaker 
of the House about firearm issues,21 and as best we could make out, the 
Massachusetts safe storage law is rarely if ever enforced. 

Overall, Massachusetts has stronger gun laws than most U.S. states, 
with many of the laws designed to reduce the leakage of guns to 
criminals.22 Trace data indicate that most offenders in Massachusetts do 
not get their guns from Massachusetts. The guns typically come from 
nearby states with permissive gun laws such as New Hampshire and 
Maine, and up I-95 from southeastern states with permissive gun laws 
such as Georgia and Florida.23 
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Professor McClurg shows that gun owners in the United States are 
unlikely to be held negligent if they store their guns carelessly and the 
guns fall into the wrong hands. His conclusion is that  

[d]espite the fact that hundreds-of-thousands of guns are 
stolen each year and that a high percentage of crime guns are 
the product of theft, the U.S. legal system is bankrupt of tools 
to deter dangerous, unreasonable firearms security. The law 
imposes virtually no obligation on the most efficient cost-
avoider in the equation: possessors of firearms.24  

Surveys find that many gun owners do not store their guns in ways that 
will reduce the likelihood of theft.25 

As Professor McClurg emphasizes, the treatment of gun owner 
negligence is just one example among many where there are special 
policies to protect gun manufacturers, gun dealers, gun owners and gun 
users. For example, guns are one of the few products whose safety is not 
regulated by any federal agency. While the Consumer Product Safety 
Commission can regulate toy guns and gun safes, it has no jurisdiction 
over the guns themselves.26 In addition, an act of Congress has made it 
difficult to successfully sue gun manufacturers.27 Congress has also in 
many ways deliberately hampered the Bureau of Alcohol, Tobacco, 
Firearms and Explosives (ATF), which regulates gun retailers, such as 
prohibiting it from computerizing some of its information.28 Moreover, 
some states, such as Florida, have Stand Your Ground laws which widen 
the latitude for gun use against others.29 Florida is also trying to reduce 
the likelihood that physicians talk to their patients about the dangers of 
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firearms in the home.30 
The unusual treatment of firearms extends to data collection and 

research. Much information about firearms that should be collected is not 
being collected, and much data that are collected are not readily available 
to researchers. For example, the Centers for Disease Control and 
Prevention (CDC) conducts a large annual survey of over 400,000 
Americans on health issues: the Behavioral Risk Factor Surveillance 
System.31 After 2004, it stopped asking any questions about firearms in 
the home, so now it is difficult to determine the percentage of households 
with guns at the state level.32 CDC’s National Violent Death Reporting 
System (NVDRS), which provides detailed, consistent and comparable 
information across states and over time on all violent deaths, was created 
over fifteen years ago but data are still not being collected from many 
states.33 While the ATF collects gun-tracing data, it is difficult for 
researchers and others to obtain the primary data.34 Similarly, while many 
states collect information on concealed carry permits, these data are 
rarely available to researchers.35  

Government funding for firearms research has been reduced and kept 
at a low level. The CDC, our premier public health agency, funds almost 
no outside firearms research.36 I have been at many injury prevention 
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meetings over the past twenty years, and CDC personnel are afraid to 
even say the word “guns” or “firearms.” The director of the CDC virtually 
never discusses gun violence.37 The National Institutes of Health (NIH) 
provides little funding for gun research.38 Only a handful of foundations 
provide funding.39 Not surprisingly, there are disproportionately few 
public health articles about firearms compared to the size of the problem 
and relatively little is known about many crucial firearm issues.40 

For example, even though gun theft appears to be an important way in 
which guns get into the wrong hands, as far as I can tell, there has not 
been a single peer-reviewed journal article focusing on gun theft. I have 
been unable to find any empirical studies of the effect of gun storage on 
gun theft. We know little about the “who, what, why, when and how” 
guns are stolen from households in the United States.  

In conclusion, the United States regulates guns more permissively 
than do other high-income countries. The issues of gun storage and gun 
theft highlighted by Professor McClurg are part of a broader policy 
pattern. All the areas of special treatment for firearms deserve the careful 
and in-depth legal analysis that Professor McClurg has provided for 
firearm theft. Currently, protection for the gun industry and gun owners 
seems often to come at the expense of the entire population. It does not 
appear that the U.S. government is really serious about trying to solve the 
major public health problems associated with firearm use. 
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