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SWALLOWING THE RULE: THE LUCAS BACKGROUND 
PRINCIPLES EXCEPTION TO TAKINGS LIABILITY 

Robert L. Glicksman* 

In their article, Revisiting Background Principles in Takings 
Litigation,1 Professor Michael Blumm and Ms. Rachel Wolfard explore 
the scope of the “background principles” exception to takings liability 
that the Supreme Court enunciated in Lucas v. South Carolina Coastal 
Council.2 The exception precludes application of the “per se rule” the 
Court identified in Lucas, which requires the payment of just 
compensation whenever government regulation eliminates all 
economically viable use of the regulated property.3 This essay explores 
the authors’ assessment of the long-term impact of Lucas and why it was 
not transformative in precisely the way that many had expected it to be, 
and their valuable documentation of how the lower courts have expanded 
the circumstances in which the background principles exception applies. 
In addition, this essay evaluates the authors’ assertion that Lucas 
identified a threshold inquiry into the nature of the property rights held 
by the takings claimant, concluding that courts had explored that question 
before Lucas, albeit not always in the same context that the background 
principles exception entails. The authors claim that the application of this 
inquiry has given rise to “contentious and unsettled” questions, but that 
the courts have fleshed out the scope of the background principles 
exception by appropriately affording it an expansive interpretation.4 
Finally, this essay assesses the authors’ interpretation of the scope of the 
background principles exception. It agrees with them that, if applied as 
expansively as the authors assert that it should be (and largely has been), 
the exception in effect reinstates the harm prevention rationale for 
denying takings liability that the Lucas Court purported to eliminate. 

I.  THE TAKINGS REVOLUTION THAT NEVER CAME TO PASS 

Lucas has long been a focus of scholarly attention. It evoked strong 
but differing reactions when the Court decided it. On the one hand, in the 
immediate wake of the Court’s 1992 decision in Lucas, some 
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 1. Michael C. Blumm & Rachel G. Wolfard, Revisiting Background Principles in Takings 
Litigation, 71 FLA. L. REV. 1165 (2019). 
 2. 505 U.S. 1003 (1992). 
 3. Id. at 1052 (Blackmun, J., dissenting) (characterizing the majority’s rule as a “per se 
rule”). 
 4. See Blumm & Wolfard, supra note 1, at 1169. 
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commentators characterized it as an unwelcome and radical departure 
from past takings jurisprudence,5 an exercise in judicial activism that 
represented an intrusion on legislative policymaking prerogatives,6 and 
even an effort by the Court’s majority to revive Lochner-type7 judicial 
protection of economic rights against intrusions by the regulatory state8 
from the dust bin of discredited Supreme Court doctrines.9 Justice 
Blackmun, dissenting in Lucas, criticized the majority’s “sweeping and, 
in my view, misguided and unsupported changes in our takings 

 
 5. See, e.g., Richard J. Grosso & David J. Russ, Takings Law in Florida: Ramifications of 
Lucas and Reahard, 8 J. LAND USE & ENVTL. L. 431, 441 (1993) (“The most important and most 
radical aspect of the Lucas opinion is the way in which it severely limits the application of the 
‘prevention of harm’ versus ‘conferring of benefit’ analysis that had been used in recent takings 
cases.”); Daniel R. Mandelker, Of Mice and Missiles: A True Account of Lucas v. South Carolina 
Coastal Council, 8 J. LAND USE & ENVTL. L. 285, 292, 301 (1993) (claiming that Lucas repealed 
“a century of land use law” and represented a “radical break with tradition in taking law”). But 
see Edward J. Sullivan, Lucas and Creative Constitutional Interpretation, 23 ENVTL. L. 919, 919 
(1993) (“On its face, Lucas was not a radical departure from previous law, holding that if a statute, 
unsupported by common law, deprives a property of all value, it constitutes a ‘taking.’”). Cf. John 
D. Echeverria & Sharon Dennis, The Takings Issue and the Due Process Clause: A Way Out of A 
Doctrinal Confusion, 17 VT. L. REV. 695, 721 (1993) (“Perhaps the Court in Lucas, instead of 
laying the foundation for a revolutionary expansion of takings doctrine, was merely groping to 
define the limiting case that distinguishes regulatory activity entitled to legislative deference from 
regulatory activity that is not entitled to similar deference because it is functionally the same as 
appropriation and occupation.”). 
 6. See Mandelker, supra note 5, at 306 (claiming that Lucas undercut judicial deference to 
legislative judgments); see also John A. Humbach, “Taking” the Imperial Judiciary Seriously: 
Segmenting Property Interests and Judicial Revision of Legislative Judgments, 42 CATH. U. L. 
REV. 771, 816 (1993) (questioning whether “we are headed for a new era of unprecedented 
judicial activism in the land use field, an activism that may revolutionize traditional conceptions 
of the legislative/judicial division of labor”).  
 7. Lochner v. New York, 198 U.S. 45 (1905). 
 8. See, e.g., Jerry Mitchell, Lucas v. South Carolina Coastal Council: The Remaking of 
Takings Law and the Re-Emergence of Lochner, 9 J. NAT. RESOURCES & ENVTL. L. 105, 121 
(1993) (claiming that “the ghost of Lochner has been revived”). 
 9. David E. Bernstein, Lochner Era Revisionism, Revised: Lochner and the Origins of 
Fundamental Rights Constitutionalism, 92 GEO. L.J. 1, 5 n.12 (2003) (“Lochner was so reviled 
that, between the demise of Lochner in West Coast Hotel v. Parrish in 1937 and the publication 
of Bernard Siegan’s Economic Liberties and the Constitution in 1980, it appears that only a single 
article that expressed even mild support for Lochner was published.”); Richard E. Levy, Escaping 
Lochner’s Shadow: Toward A Coherent Jurisprudence of Economic Rights, 73 N.C. L. REV. 329, 
332 (1995) (“Put simply, the Lochner era has been so thoroughly discredited as improper judicial 
activism that serious discussion of the appropriate role of economic rights in our constitutional 
jurisprudence is virtually precluded.”); see also Thomas B. Colby & Peter J. Smith, The Return 
of Lochner, 100 CORNELL L. REV. 527, 528 (2015) (“Lochner, in which the Supreme Court 
identified and protected an unwritten right to liberty of contract, is a ‘pariah’ that would ‘win the 
prize, if there were one, for the most widely reviled decision of the last hundred [and some] 
years.’” (quoting David A. Strauss, Why Was Lochner Wrong?, 70 U. CHI. L. REV. 373, 373–74 
(2003))). 
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doctrine,”10 hoping that by doing so he might be able “to limit the 
collateral damage.”11 On the other hand, property rights advocates hailed 
the decision. As Professor Blumm and Ms. Wolfard note, libertarian 
property rights enthusiasts celebrated Lucas “as a landmark decision that 
would revolutionize interpretation of the Constitution’s takings clause 
and finally fulfill its potential as a vehicle for deregulation.”12  

With the wisdom of nearly thirty years’ hindsight, it is now clear that 
neither the worst fears of Lucas’s critics nor the fondest hopes of its 
defenders have been realized. Even at the time the Court handed down its 
decision in Lucas, some legal experts urged a lowering of anxieties (or 
expectations). Supreme Court expert (and environmental law professor) 
Richard Lazarus presciently warned that “Lucas promises more than it 
delivers.”13 Indeed, he predicted that the case’s “more likely effect will 
be fewer successful takings challenges.”14 More recent assessments 
include claims that Lucas provided “only a modest gain for the property 
rights movement,”15 that it was “a symbolic opinion that strongly 
endorses property rights but has very little impact on regulation,”16 and 
that its “most enduring value” has been to induce those representing 
takings claimants to “shrink the taking denominator” to increase the 
chances that a court will regard the impact of regulation as a total 
deprivation of economic value.17 Tim Mulvaney calls Lucas’s most 

 
 10. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1061 (1992) (Blackmun, J., 
dissenting).  
 11. Id. at 1037. 
 12. Blumm & Wolfard, supra note 1, at 1665; see also Luke A. Wake, The Enduring 
(Muted) Legacy of Lucas v. South Carolina Coastal Council: A Quarter Century Retrospective, 
28 GEO. MASON U. CIV. RTS. L.J. 1, 16 (2017) (noting that “some commentators hailed Lucas as 
an important win for property rights, while others expressed grave concern that the decision would 
hamstring the government’s capacity to enforce existing environmental regimes and or to enact 
more aggressive reforms in the future”). 
 13. Richard J. Lazarus, Putting the Correct “Spin” on Lucas, 45 STAN. L. REV. 1411, 1413 

(1993). 
 14. Id.; cf. Hope M. Babcock, Should Lucas v. South Carolina Coastal Council Protect 
Where the Wild Things Are? Of Beavers, Bob-o-Links, and Other Things That Go Bump in the 
Night, 85 IOWA L. REV. 849, 905 (2000) (arguing that, “[b]y injecting common law communal 
norms into the crucible of takings jurisprudence, the Court has . . . provided a normative 
framework for resolving property disputes, which may slow the rate at which public resources, 
like wildlife, may be freely privatized”). 
 15. Wake, supra note 12, at 40. 
 16. F. Patrick Hubbard, Palazzolo, Lucas, and Penn Central: The Need for Pragmatism, 
Symbolism, and Ad Hoc Balancing, 80 NEB. L. REV. 465, 492 (2001). 
 17. Carol Necole Brown & Dwight H. Merriam, On the Twenty-Fifth Anniversary of Lucas: 
Making or Breaking the Takings Claim, 102 IOWA L. REV. 1847, 1850 (2017). The so-called 
“denominator question” governs “how a jurist  
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powerful legacy an understanding that “[t]here is no mechanical or 
‘simple test’ to determine whether or not regulatory takings liability 
should attach in a given case. Instead, there are only all-things-considered 
exercises in moral and political judgment, with the benefit of takings 
precedents that shed light on what is contemporarily fair and just absent 
compensation in hand.”18 

Lucas has not lived up to the hype that surrounded its birth. According 
to Professor Blumm and Ms. Wolfard, this failure is due at least in part 
to the background principles exception to the purportedly categorical rule 
it endorsed that requires compensation for any regulation that deprives 
property of all economically beneficial use.19 According to Justice 
Scalia’s majority opinion in Lucas, that categorical treatment of 
“confiscatory regulations” is appropriate unless the restrictions they 
impose 

[I]nhere in the title itself, in the restrictions that background 
principles of the State’s law of property and nuisance already 
place upon land ownership. A law or decree with such an 
effect must, in other words, do no more than duplicate the 
result that could have been achieved in the courts—by 
adjacent landowners (or other uniquely affected persons) 
under the State’s law of private nuisance, or by the State 
under its complementary power to abate nuisances that affect 
the public generally, or otherwise.20 

As I explained several years after the decision in Lucas, the rationale 
behind the exception is that “[i]f regulation is directed at a use already 

 
is to determine the nature of the property interest against which the now restricted interest—the 
‘numerator’—should be compared.” Timothy M. Mulvaney, Property-as-Society, 2018 WIS. L. 
REV. 911, 949 (2018); see also Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1016 n.7 
(1992) (describing the denominator of the takings fraction as “the ‘property interest’ against which 
the loss of value is to be measured”). The Supreme Court provided its most detailed guidance on 
how to resolve the denominator question in Murr v. Wisconsin, 137 S. Ct. 1933, 1945 (2017). 
 18. Mulvaney, supra note 17, at 970. Professor Mulvaney explores three conceptions of 
property: (1) “the libertarian view that property creates a bulwark of freedom against state 
interference”; (2) the view that property is “a tool of economic investment”; and (3) “a more 
progressive property-as-society view that sees property as serving a host of evolving communal 
goals.” Id. at 968–69. Professor Mulvaney regards takings litigation as “a key battleground for 
libertarian, pecuniary, and progressive conceptions of property itself.” Id. at 912. He argues that 
although the majority opinion in Lucas “pushed takings jurisprudence firmly towards conceiving 
of property in decidedly libertarian terms,” that understanding of property “largely has faded from 
view in regulatory takings law.” Id. at 913–914; see also id. at 953 (contending that “the property-
as-liberty view supported by the Lucas majority is of scant remaining jurisprudential impact and 
the property-as-society view endorsed by the Lucas dissents is now quite influential in regulatory 
takings law”). 
 19. See Blumm & Wolfard, supra note 1, at 1169. 
 20. Lucas, 505 U.S. at 1029. 
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restricted by these ‘background principles,’ it cannot be a taking because 
the regulated property owner never had a right to engage in the particular 
use” in the first place.21 One justification for the per se rule, according to 
Justice Scalia, is “that total deprivation of beneficial use is, from the 
landowner’s point of view, the equivalent of a physical appropriation,”22 
which, at least in the case of a permanent physical invasion or 
appropriation, triggers a duty to compensate.23 The Supreme Court has 
since explained in Lingle v. Chevron U.S.A. Inc.24 that both regulations 
that require an owner to suffer a permanent physical occupation and 
regulations that qualify for the Lucas per se rule are examples of 
government action that is “so onerous that its effect is tantamount to a 
direct appropriation or ouster.”25 Indeed, the Court explained in Lingle 
that Loretto v. Teleprompter Manhattan CATV Corp.,26 Lucas, and the 
balancing test enunciated in Penn Central Transportation Company v. 
New York City27 all aim “to identify regulatory actions that are 
functionally equivalent to the classic taking in which government directly 
appropriates private property or ousts the owner from his domain.”28 The 
Lingle Court held—as scholars had already pointed out29—that because 
a regulation that does not substantially advance legitimate governmental 
interests does not fit that characterization, it does not work a taking, but 
is instead a violation of substantive due process.30 

 

 
 21. Robert L. Glicksman, Making a Nuisance of Takings Law, 3 WASH. U. J.L. & POL’Y 
149, 159 (2000).  
 22. Lucas, 505 U.S. at 1017. 
 23. See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 419 (1982) 
(recognizing a per se takings rule for permanent physical occupations by the government or its 
agents). 
 24.   544 U.S. 528 (2005).     
 25. Id. at 537.  

26.   458 U.S. 419 (1982).   
 27. 438 U.S. 104, 105 (1978). 
 28. Lingle, 544 U.S. at 539. 
 29. See, e.g., Michael J. Davis & Robert L. Glicksman, To the Promised Land: A Century 
of Wandering and a Final Homeland for the Due Process and Takings Clauses, 68 OR. L. REV. 
393, 439–46 (1989) (making precisely that argument sixteen years before the decision in Lingle). 
 30. See id. at 442–43. The Lucas Court provided additional justifications for its per se rule, 
including the contention that regulations that deprive regulated property owners of all 
economically beneficial use “carry with them a heightened risk that private property is being 
pressed into some form of public service under the guise of mitigating serious public harm.” Lucas 
v. South Carolina Coastal Council, 505 U.S. 1003, 1018 (1992). If a regulation merely duplicates 
a relevant background principle, the chances are greater that it is not merely a disguised effort to 
press it “into some form of public service,” but is rather legitimately directed toward protecting 
the public from property uses that generate serious public harms. 
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II.  THE UNANTICIPATED BREADTH OF THE BACKGROUND 
PRINCIPLES EXCEPTION 

Professor Blumm and Ms. Wolfard assert that the background 
principles exception has “swallowed the categorical per se takings rule 
Lucas established” for regulations that deprive the regulated property 
owner of all economically beneficial use.31 For one thing, the Supreme 
Court has since characterized the Lucas per se rule as limited to the 
“extraordinary case,”32 with the remainder being subject to the multi-
factor balancing test established in the Penn Central case.33 For another, 
as Professor Blumm and Ms. Wolfard claim, “there are many more 
background principles than economic wipeouts.”34 As they note, both 
federal and state courts began invoking the background principles 
exception, often by relying on nuisance law doctrine, to trigger the 
exception rather than the per se rule almost as soon as the ink was dry on 
the Lucas decision.35 

Professor Blumm and Ms. Wolfard demonstrate that the judicial 
inclination to avoid application of the Lucas per se rule based on the 
background principles exception has persisted, if not accelerated. To 
sidestep the per se rule, courts have invoked nuisance law as well as the 
public trust doctrine, the navigation servitude, customary beach access 
rights, public necessity, and even burial rights.36  

What is perhaps more surprising about Professor Blumm and Ms. 
Wolfard’s findings is the alacrity with which the courts have identified 
background principles in statutory or regulatory sources, and the broad 
diversity of those sources. The applicability of the background principles 
exception to non-common law restrictions on property use was a subject 
of confusion, if not contention, right from the start. In enunciating the 

 
 31. Blumm & Wolfard, supra note 1, at 1169; see also id. (asserting that the background 
principles exception “undermin[ed] the revolutionary potential of the Lucas per se rule”); id. at 
1174 (“The background principles exception proved to be much more important than the per se 
takings rule [that Lucas] established.”). 
 32. Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 332 
(2002); Blumm & Wolfard, supra note 1, at 1178; see also Glicksman, supra note 21, at 169 
(“Instances of land use and environmental regulation that result in total denials of economically 
beneficial use are relatively rare.”). 
 33. Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 130–31 (1978).  
 34. Blumm & Wolfard, supra note 1, at 1169. 
 35. Id. at 1183 (“Earlier analyses confirmed that lower courts invoked background 
principles of property and nuisance law with some frequency.”); see also Glicksman, supra note 
21, at 169–85 (describing post-Lucas cases decided during or before 2000 that applied the 
background principles exception to deny takings liability). 
 36. Blumm & Wolfard, supra note 1, at 1183–92. 
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background principles exception, Justice Scalia explained that those 
principles are limited in that they  

[M]ust inhere in the title itself, in the restrictions that 
background principles of the State’s law of property and 
nuisance already place upon land ownership. A law or decree 
with such an effect must, in other words, do no more than 
duplicate the result that could have been achieved in the 
courts . . . under the State’s law of private nuisance, or . . . 
under its complementary power to abate nuisances that affect 
the public generally, or otherwise.37  

That description clearly seemed to encompass not only property uses 
that the courts had already recognized as private nuisances, but also uses 
upon which the courts could have imposed private nuisance liability.  

The more difficult question was whether a background principle could 
include a restriction created by a legislative or administrative body if a 
court could have treated the restriction as a nuisance or “other” exercise 
of the police power to abate public harm, even if it had not already done 
so. The reference to the state’s “complementary” power to abate 
nuisances appears to refer to legislative or administrative exercise of the 
police power, which can supplement judicial nuisance abatement. But the 
Court’s use of the passive voice (a “result that could have been achieved 
in the courts”) muddled the answer. Was Justice Scalia referring only to 
a result a court could have achieved but did not, or also a restriction 
adopted by positive regulation that was consistent with a result that a 
court wielding private nuisance doctrine could have reached? 

Justice Stevens, in dissent, interpreted the majority opinion as largely 
or completely confining the background exception to judicially declared 
common law rules, and criticized it for that reason.38 Justice Blackmun, 
in another dissent, denied that history supported recognition of “any 
common-law limit on the State’s power to regulate harmful uses even to 
the point of destroying all economic value.”39 Indeed, at least as far back 

 
 37. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1029 (1992) (emphasis 
added). The Court explained that:  

The principal “otherwise” that we have in mind is litigation absolving the State 
(or private parties) of liability for the destruction of “real and personal property, 
in cases of actual necessity, to prevent the spreading of a fire” or to forestall other 
grave threats to the lives and property of others.  

Id. at 1029 n.16 (quoting Bowditch v. Boston, 101 U.S. 16, 18–19 (1880)). 
 38. Id. at 1068–69 (Stevens, J., dissenting) (“The Court’s holding today effectively freezes 
the State’s common law, denying the legislature much of its traditional power to revise the law 
governing the rights and uses of property.”). 
 39. Id. at 1059 (Blackmun, J., dissenting).  
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as 1887, the Supreme Court has declared that “[a] prohibition simply 
upon the use of property for purposes that are declared, by valid 
legislation, to be injurious to the health, morals, or safety of the 
community, cannot, in any just sense, be deemed a taking or an 
appropriation of property for the public benefit.”40 

Justice Kennedy, concurring in the judgment in Lucas, also took issue 
with a reading of the case that restricted background principles to those 
that a court had identified or could declare to be a private nuisance: 

The common law of nuisance is too narrow a confine for the 
exercise of regulatory power in a complex and 
interdependent society. Goldblatt v. Hempstead, 369 U.S. 
590, 593 (1962). The State should not be prevented from 
enacting new regulatory initiatives in response to changing 
conditions, and courts must consider all reasonable 
expectations whatever their source. The Takings Clause does 
not require a static body of state property law; it protects 
private expectations to ensure private investment. I agree 
with the Court that nuisance prevention accords with the 
most common expectations of property owners who face 
regulation, but I do not believe this can be the sole source of 
state authority to impose severe restrictions.41 

Perhaps Justice Scalia intended to recognize legislative or 
administrative restrictions as legitimate sources of background 
principles. If so, however, the government’s determination that those 
restrictions justify a deprivation of all economically beneficial use would 
be entitled to little, if any, judicial deference if the restrictions were 
challenged as a taking.42 

Professor Blumm and Ms. Wolfard’s research leads them to conclude 
that “lower courts have largely embraced Justice Kennedy’s perspective,” 

 
 40. Mugler v. Kansas, 123 U.S. 623, 668–69 (1887). 
 41. Lucas, 505 U.S. at 1035 (Kennedy, J., concurring in the judgment). 
 42. See id. at 1031. The Court emphasizes that: 

[T]o win its case South Carolina must do more than proffer the legislature’s 
declaration that the uses Lucas desires are inconsistent with the public interest, 
or the conclusory assertion that they violate a common-law maxim such as sic 
utere tuo ut alienum non laedas. As we have said, a “State, by ipse dixit, may not 
transform private property into public property without compensation . . . .” 
Webb’s Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 164 (1980). 
Instead, as it would be required to do if it sought to restrain Lucas in a common-
law action for public nuisance, South Carolina must identify background 
principles of nuisance and property law that prohibit the uses he now intends in 
the circumstances in which the property is presently found.  

Id.  
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but that lower courts have not reached a consensus on how long a statute 
or regulation must exist before it takes on the mantle of a background 
principle.43 They also find that “recent case law has uncovered many 
more statutory background principles than common law principles. 
Justice Kennedy’s concurrence in Lucas has apparently triumphed.”44 
The somewhat surprisingly long list of qualifying regulations includes 
wetlands regulations,45 shoreline setback requirements,46 public 
ownership of wildlife,47 public ownership of water,48 flood control 
requirements,49 homestead exemptions, some, but not all restrictions on 
public land mining rights,50 state environmental impact statement 
requirements, and zoning restrictions.51 

 
 43. Blumm & Wolfard, supra note 1, at 1193. 
 44. Id. at 1207. 
 45. This category should surprise no one. See, e.g., Just v. Marinette County, 201 N.W.2d 
761, 772 (Wis. 1972) (holding that ordinance restricting wetlands development was not a taking); 
see also Graham v. Estuary Props., Inc., 399 So. 2d 1374, 1382 (Fla. 1981) (same). 
 46. Cf. Richard C. Ausness, Wild Dunes and Serbonian Bogs: The Impact of the Lucas 
Decision on Shoreline Protection Programs, 70 DENV. U. L. REV. 437, 438 (1993) (arguing that 
although “the categorical takings rule set forth by the majority in Lucas is analytically sound and 
fully consistent with the true meaning of the Takings Clause. . . . the categorical takings rule of 
Lucas is fairly narrow and should not threaten most state shoreline protection programs”). 
 47. Cf. Babcock, supra note 14, at 857 (arguing that “the common law doctrines of state 
wildlife trust and public trust have protected wildlife in this country because of their importance 
as communal resources,” but fearing that “the Lucas exception may allow wildlife to slip through 
the Court’s takings net”). 
 48. Cf. Sandra B. Zellmer & Jessica Harder, Unbundling Property in Water, 59 ALA. L. 
REV. 679, 680 (2008) (arguing that “interests in water in most jurisdictions are not takings 
property, although they may be a form of property for purposes of due process or common law 
claims”). 
 49. Cf. Sandra B. Zellmer, Takings, Torts, and Background Principles, 52 WAKE FOREST 
L. REV. 193, 228 (2017) (“Owners of inherently vulnerable floodplain and coastal land possess 
inherently limited property rights in several respects.”). 
 50. Cf. Michael Graf, Application of Takings Law to the Regulation of Unpatented Mining 
Claims, 24 ECOLOGY L.Q. 57, 129 (1997). Michael Graf argued: 

Traditional regulatory takings analysis is not applicable to the regulation of 
hardrock mining because of the unique manner in which the Mining Act [of 
1872] incorporates the government’s ongoing authority to regulate into the 
unpatented property interest. Under a more appropriate judicial takings analysis, 
one concludes that the characterization of the unpatented mining claim as a 
conditional property interest did not constitute a “sudden and unpredictable” 
change in the law, and thus did not upset miners’ reasonable expectations in 
violation of the Fifth Amendment.  

Id.; see also Beckett G. Cantley, Environmental Protection or Mineral Theft: Potential 
Application of the Fifth Amendment Takings Clause to U.S. Termination of Unpatented Mining 
Claims, 4 WASH. & LEE J. ENERGY, CLIMATE & ENV’T 203, 259–64 (2013). 
 51. See Blumm & Wolfard, supra note 1, at 1193–1203. 
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III.  BACKGROUND PRINCIPLES AS A THRESHOLD INQUIRY, NOT AN 
EXCEPTION TO A GENERAL TAKINGS RULE 

Professor Blumm and Ms. Wolfard’s analysis of judicial treatment of 
the Lucas background principles exception is interesting in several 
respects. To begin with, the exception’s analysis is not necessarily 
intuitive. One way to interpret legal doctrines, including those of both 
statutory and common law origin, is to undertake a sequential process. 
The first step in determining how to apply such doctrine to a particular 
set of facts is to ascertain what general rule the doctrine creates. The 
second step is to determine the scope of that general rule, which may 
entail exploring key definitional provisions. If the rule, so defined, 
appears to apply, the third step is to identify any exceptions (and their 
scope) that may make the general rule inapplicable. 

For example, suppose the question is whether a federal agency’s 
decision-making process must be conducted using the procedures for 
formal adjudication specified in the Administrative Procedure Act 
(APA). The first question to ask is when formal adjudication applies. The 
answer is that formal adjudication applies “in every case of adjudication 
required by statute to be determined on the record after opportunity for 
an agency hearing.”52 Understanding the scope of that triggering 
provision for formal adjudication requires determining what processes 
qualify as adjudications53 as well as what it means for an adjudication to 
be “required by statute to be determined on the record after opportunity 
for an agency hearing.”54 Assuming one concludes that the requirements 
for application of the general rule are satisfied—the agency process 
qualifies as an adjudication and the agency’s organic statute requires that 
it be conducted “on the record after opportunity for an agency hearing”—
the analysis then proceeds by inquiring whether there is an exception  to 
the general rule, such that the agency need not engage in formal 
adjudication after all. The APA, for example, provides six exceptions to 
its trigger for formal adjudication.55 If the scope and applicability of one 
or more of those exceptions is unclear—such as whether an adjudication 
concerning the availability or distribution of funding to contractors hired 
to build a border wall relates to “the conduct of military or foreign affairs 
functions”56—it may be necessary to refer to statutory definitions, 

 
 52. 5 U.S.C. § 554(a) (2018). 
 53. The term is defined id. § 551(7). 
 54. See, e.g., City of W. Chicago v. Nuclear Regulatory Comm’n, 701 F.2d 632, 641 (7th 
Cir. 1983) (inquiring whether explicit reference to a hearing “on the record” is necessary to trigger 
formal adjudication under § 554(a)). 
 55. 5 U.S.C. § 554(a)(1)–(6). 
 56. Id. § 554(a)(4). 
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judicial interpretations, or other interpretive sources to ascertain whether 
the exception applies. This multi-step process is a logical way, even if is 
not the only way, to determine the applicability of legal rules.57 Likewise, 
analysis of whether a defense applies does not usually begin until after a 
court has determined that the plaintiff has made out a prima facie case. 
Thus, like the process of statutory interpretation described above, the 
applicability of the general rule logically precedes analysis of the scope 
and applicability of an affirmative defense. 

That is not the analytical process that, according to Professor Blumm 
and Ms. Wolfard, courts have used in applying the background principles 
exception. Instead, they claim that “The rise of the background principles 
defense transformed takings cases by interjecting a threshold 
examination of the nature of the property rights that a landowner actually 
possesses before inquiring whether that right has been taken by 
government action.”58 That characterization is consistent with Justice 
Scalia’s explanation in Lucas that a state may avoid a duty to compensate 
for a regulatory restriction that deprives land of all economically 
beneficial use “only if the logically antecedent inquiry into the nature of 
the owner’s estate shows that the proscribed use interests were not part 
of his title to begin with.”59 Thus, the analysis of the applicability of the 
background principles exception precedes rather than follows an inquiry 
into whether a regulation results in an economic wipeout. If the regulation 
duplicates pre-existing background principles, then the landowner has no 
property right to engage in the proscribed use and there is no call for 
applying the Lucas categorical rule. 

Professor Blumm and Ms. Wolfard are not the first to provide this 
insight,60 although they provide a useful reminder about the relationship 

 
 57. For a structured explanation of how to analyze this and other doctrinal applicability 
issues, see RICHARD E. LEVY & ROBERT L. GLICKSMAN, STATUTORY ANALYSIS IN THE 
REGULATORY STATE 81–83 (2014). 
 58. Blumm & Wolfard, supra note 1, at 1172 (emphasis added). 
 59. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1027 (1992) (emphasis 
added). 
 60. See, e.g., Joseph H. Guth, Law for the Ecological Age, 9 VT. J. ENVTL. L. 431, 477 
(2008) (“After Lucas nearly every case in which property owners challenge legislation as a taking 
raises as a threshold issue whether the legislation accords with preexisting background principles 
of nuisance and property law.”); Glenn P. Sugameli, Lucas v. South Carolina Coastal Council: 
The Categorical and Other “Exceptions” to Liability for Fifth Amendment Takings of Private 
Property Far Outweigh the “Rule,” 29 ENVTL. L. 939, 945 (1999) (stating that “because 
background principles are absolute bars to takings claims, they are threshold issues that can be 
decided at early stages of cases, such as on motions to dismiss or on targeted motions for summary 
judgment”). Professor Blumm himself made the point in earlier work: 
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between the categorical rule and its exception that not all observers have 
appreciated.61 However, Professor Blumm and Ms. Wolfard believe that 
this threshold examination—whether the takings claimant possesses a 
property interest capable of being taken—“[was] not previously 
emphasized in takings case law.”62 I doubt the authors mean by that 
assertion that courts before Lucas did not recognize as a threshold 
question whether a takings claimant had a protected property interest. 
Rather, they appear to assert that Lucas for the first time built into that 
determination an inquiry as to whether a positive regulation duplicated 
pre-existing common law proscriptions.  

There was indeed confusion, or at least lack of structured analysis, in 
Supreme Court cases about the role that such an inquiry ought to play in 
the application of the Fifth and Fourteenth Amendment provisions 
protecting private property rights. It was not until Board of Regents v. 
Roth63 that the Court bifurcated what had been a unified balancing test 
for determining whether a government action constituted a deprivation of 
property without due process of law into a pair of sequential questions. 
The Court asked whether the due process claimant holds a protected 
property or liberty interest; and, if so, whether the claimant has been 
deprived of that interest without due process of law.64 The Court 
identified this threshold question in Roth twenty years before it decided 
Lucas.65 There is no apparent reason, moreover, why a similar threshold 
inquiry should not apply to both the due process and takings clauses of 

 
Application of background principles of property and nuisance law amounts 

to a threshold inquiry into the character of an allegedly protected property 
interest. Thus, the “background principles defense” should be one of the first 
issues litigated in takings cases, for to proceed without an initial consideration of 
background principles would risk awarding compensation to a claimant without 
a showing of the requisite property interest. 

Michael C. Blumm & J.B. Ruhl, Background Principles, Takings, and Libertarian Property: A 
Reply to Professor Huffman, 37 ECOLOGY L.Q. 805, 838–39 (2010).  
 61. See Sean B. Hecht, Taking Background Principles Seriously in the Context of Sea-Level 
Rise, 39 VT. L. REV. 781, 782 (2015) (emphasis added) (“Contrary to assumptions made by some 
scholars and courts, background principles must defeat takings claims as a threshold matter even 
where a regulation results in loss of less than all economic value of a property.”). 
 62. Blumm & Wolfard, supra note 1, at 1172. 
 63. 408 U.S. 564, 570–71 (1972) (stating that “to determine whether due process 
requirements apply in the first place, we must look not to the ‘weight’ but to the nature of the 
interest at stake”) (emphasis omitted).  
 64. See ROBERT L. GLICKSMAN & RICHARD E. LEVY, ADMINISTRATIVE LAW: AGENCY 
ACTION IN LEGAL CONTEXT 717 (3d ed. 2020). 
 65. Roth, 408 U.S. at 570–71. 
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the Fifth and Fourteenth Amendments.66 
But the Supreme Court had grappled with, and at least implicitly 

recognized the importance of, the threshold definitional question long 
before either Roth or Lucas in regulatory takings cases. In Mugler v. 
Kansas,67 for example, the Court—a century before its decision in 
Lucas—addressed the constitutionality of a Kansas statute prohibiting the 
manufacture or sale of alcoholic beverages. The Court upheld the 
statute.68 In doing so, it denied: 

[T]hat government interferes with or impairs any one’s 
constitutional rights of liberty or of property, when it 
determines that the manufacture and sale of intoxicating 
drinks, for general or individual use, as a beverage, are, or 
may become, hurtful to society, and constitute, therefore, a 
business in which no one may lawfully engage . . . . No one 
may rightfully do that which the law-making power, upon 
reasonable grounds, declares to be prejudicial to the general 
welfare.69 

Essentially, the Court concluded that a property right to engage in the 
manufacture and sale of alcoholic beverages did not exist, and so the 
statute could not have taken it.70 

The Court’s landmark decisions in Pennsylvania Coal Co. v. Mahon71 
and Penn Central72 also largely turned on resolution of the threshold 
question of whether the takings claimants had property interests capable 
of being taken. Those cases differed from Mugler in that the question was 
not whether the takings claimant had engaged in a harm-producing use 
that did not qualify as a protected property interest.73 Instead, both cases 
involved resolution of the denominator question—what was the property 
interest affected (and allegedly taken) by the regulatory scheme in 
question.74 In Pennsylvania Coal, it was the coal company’s support 

 
 66. Cf. GLICKSMAN & LEVY, supra note 64, at 738 (“As a matter of logic, Roth’s threshold 
requirement of a protected interest would seem to apply equally to substantive and procedural due 
process claims.”). 
 67. 123 U.S. 623, 653 (1887). 
 68. Id. at 662.  
 69. Id. at 662–63. 
 70. See id. at 668–69.  
 71. 260 U.S. 393, 413 (1922). 
 72. Penn Central Transp. Co. v. New York City, 438 U.S. 104, 107 (1978). 
 73. See Mugler, 123 U.S. at 653.  
 74. See Pennsylvania Coal, 260 U.S. at 413; Penn Central, 438 U.S. at 107.  
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estate,75 which was recognized in Pennsylvania as a separate property 
interest from the right to possess the surface and the right to mine 
underneath it.76 Because the Kohler Act completely destroyed the coal 
company’s interest, so defined, by making it commercially impracticable 
to mine, it amounted to a taking.77 In Penn Central, the Court, in holding 
that New York City’s historic preservation law did not effect a taking of 
the railroad terminal owner’s property, began by rejecting the terminal 
owner’s plea to recognize the “air rights” to develop above the existing 
terminal as a separate property interest.78 (The Court went on to rule, 
however, that the law did not render the air rights useless in any event.)79 

 
 75. Pennsylvania Coal, 260 U.S. at 415 (“If in any case its representatives have been so 
short sighted as to acquire only surface rights without the right of support, we see no more 
authority for supplying the latter without compensation than there was for taking the right of way 
in the first place and refusing to pay for it because the public wanted it very much.”). 
 76. See Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 500 (1987) 
(“Pennsylvania property law is apparently unique in regarding the support estate as a separate 
interest in land that can be conveyed apart from either the mineral estate or the surface estate.”); 
Robert M. Washburn, Land Use Control, the Individual, and Society: Lucas v. South Carolina 
Coastal Council, 52 MD. L. REV. 162, 167 (1993) (“Pennsylvania law recognized three estates in 
mining property: (1) the right to use the surface, (2) the ownership of the underlying minerals, 
and (3) the right to have the surface supported by the subjacent strata.”); Ron vonLembke, 
Comment, Keystone Bituminous Coal Association v. DeBenedictis and the Status of Coal in 
Pennsylvania, 11 HARV. J.L. & PUB. POL’Y 227, 240 (1988) (noting that the support estate was “a 
severable property interest that had been recognized by the state for over 100 years”). 
 77. See Raymond R. Coletta, The Measuring Stick of Regulatory Takings: A Biological and 
Cultural Analysis, 1 U. PA. J. CONST. L. 20, 34 (1998) (“Justice Holmes’ delineation . . . 
determined the outcome in Pennsylvania Coal. By allowing the support estate to constitute the 
denominator or relevant parcel, Justice Holmes defined a total taking. Had he adopted a more 
expansive view . . . the measured diminution in value would have been greatly reduced.”). In 
Keystone, the Court refused to segregate out the support estate as a separate property interest for 
purposes of its takings analysis, reasoning that: 

[I]n practical terms, the support estate has value only insofar as it protects or 
enhances the value of the estate with which it is associated. Its value is merely a 
part of the entire bundle of rights possessed by the owner of either the coal or the 
surface. Because petitioners retain the right to mine virtually all of the coal in 
their mineral estates, the burden the Act places on the support estate does not 
constitute a taking. Petitioners may continue to mine coal profitably even if they 
may not destroy or damage surface structures at will in the process. 

480 U.S. at 501. 
 78. Penn Central, 438 U.S. at 130 (disagreeing with “appellants’ characterization of the 
effect of the New York city law”). 
 79. Id. at 137 (footnote omitted) (“[T]o the extent appellants have been denied the right to 
build above the Terminal, it is not literally accurate to say that they have been denied all use of 
even those pre-existing air rights.”); see also Richard A. Epstein, The Ebbs and Flows in Takings 
Law: Reflections on the Lake Tahoe Case, 2001 CATO SUP. CT. REV. 5, 19 (“Brennan feared that 
if the air rights were considered as a separate unit of property, their elimination by the state would 
be seen as wiping out an owner’s ‘entire’ interest in that property.”). 
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In any event, both the Supreme Court and the lower courts focused on 
the threshold question of whether takings claimants had recognizable 
property interests capable of being taken.80 Cases involving alleged 
takings of property interests in federal lands illustrate this established 
practice. For example, in United States v. Fuller,81 the Supreme Court 
held that the holder of a federal grazing permit was not entitled to 
compensation for the loss in value to a portion of the permit holder’s 
ranch resulting from condemnation of another portion and to the 
associated revocation of the grazing permit because federal grazing 
permits create no vested property rights.82 The Ninth Circuit held two 
years before Lucas that the Reclamation Reform Act, which limited 
withdrawals of water for irrigation use, did not work a taking because 
irrigators have no vested property rights to receive water from federal 
lands.83 The Ninth Circuit also ruled that special use permits allowing 
advertising displays on public lands did not give rise to compensable 
property interests.84 Similarly, the Court of Claims concluded that the 
holder of unpatented mining claims on federal lands lacked a property 
interest in obtaining a patent to the land that could be taken by statutory 
withdrawals precluding the issuance of a patent transferring title to the 
holder.85 

Thus, although Lucas may have clarified the nature of the threshold 
inquiry into the presence or absence of a protected property right capable 
of being taken, it did not invent the inquiry. 

IV.  AN EXPANSIVE BACKGROUND PRINCIPLES EXCEPTION AND THE 
ABOLISHED HARM PREVENTION RULE 

The definition provided by Professor Blumm and Ms. Wolfard of the 
terrain covered by the Lucas background principles exception is probably 
broader than Justice Scalia anticipated or intended. Indeed, their 
interpretation of the exception’s scope may amount to a reinvigoration of 

 
 80. See infra notes 78–82 and accompanying text.  
 81. 409 U.S. 488, 493 (1973). 
 82. See id.; see also Pankey Land & Cattle Co. v. Hardin, 427 F.2d 43, 45 (10th Cir. 1970) 
(quoting United States v. Cox, 190 F.2d 293, 296 (10th Cir. 1951)) (“Although the permits are 
valuable to the ranchers, they are not an interest protected by the Fifth Amendment against the 
taking by the Government who granted them with the understanding that they could be 
withdrawn . . . without the payment of compensation.”). 
 83. Peterson v. U.S. Dep’t of Interior, 899 F.2d 799, 802 (9th Cir. 1990). 
 84. Ryan Outdoor Advert., Inc. v. United States, 559 F.2d 554, 557 (9th Cir. 1977). 
 85. See Freese v. United States, 639 F.2d 754, 758 (Ct. Cl. 1981) (concluding that the holder 
of an unpatented claim had not suffered an “unconstitutional divestment” because, “[a]t best, 
plaintiff has suffered a denial of the opportunity to obtain greater property than that which he 
owned upon the effective date” of the withdrawal). 
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the nuisance-like use exception that Justice Scalia disavowed in Lucas. 
Professor Blumm and Ms. Wolfard assert, with supporting case 

citations, that the lower courts have expanded the background principles 
exception in several ways.86 As noted above, courts have applied it well 
beyond the parameters of common law nuisance and “other” court-
created restrictions on private property rights.87 They also claim that in 
post-Lucas decisions, the courts have not limited the exception to cases 
in which takings claimants assert that regulatory restrictions have resulted 
in a complete denial of economically beneficial use.88 Moreover, they 
support that extension of the doctrine on the ground that “all takings 
claims are premised on the alleged governmental taking of property, and 
background principles define the nature of a landowner’s legitimate 
property interests. The nature of a landowner’s property interest is thus a 
foundational issue in all takings cases.”89 Professor Blumm and Ms. 
Wolfard also claim that courts have extended the background principles 
exception beyond regulatory to physical takings cases, including alleged 
water rights takings.90 Finally, they define background principles cases 
“to be all those in which the reviewing court considers the nature of the 
alleged property as an inquiry antecedent to the takings analysis, even if 
the court did not expressly mention the terms ‘background principles.’”91 

These expansive conceptions of the scope of the background 
principles exception go a long way toward explaining why the so-called 
exception has “swallowed” the categorical rule.92 The last point is 
particularly instructive. If the background principles exception applies in 
all cases in which a court might appropriately consider the threshold 
inquiry of whether the takings claimant has a protected property interest, 
then it is indeed potentially applicable in all takings cases, because unless 
the plaintiff has an interest capable of being taken, no taking is possible. 
As Professor Blumm and Ms. Wolfard put it, “The nature of a 

 
 86. See Blumm & Wolfard, supra note 1, at 1169–70. 
 87. See supra Part III (listing statutory and administrative contexts in which the courts have 
applied the background principles exception to deny takings liability). 
 88. See Blumm & Wolfard, supra note 1, at 1169–70. 
 89. Id. at 1170 (emphasis added); see also id. at 1204 (“There seems to be no good reason 
why such a prerequisite inquiry into property rights should be limited to regulations alleging 
complete economic wipeouts.”). 
 90. Id. at 1170–71; see also id. at 1206 (stating that “an inquiry into background principles 
is the antecedent inquiry concerning alleged physical invasions, just as it is for Penn Central 
regulatory takings”). 
 91. Id. at 1169 n.14. 
 92. Id. at 1169; cf. Gregory M. Stein, Swallowing Its Own Tail: The Circular Grammar of 
Background Principles under Lucas, 71 FLA. L. REV. F. (forthcoming 2020) (arguing that the 
Court’s enunciation of the background principles exception in Lucas was both circular and 
internally inconsistent). 
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landowner’s property is . . . a foundational issue in all takings cases.”93 
Further, the purpose of a use proscription, derived from either 

common law property doctrines or the adoption of a statutory or 
regulatory program, is often to protect the public against harmful 
spillovers. When that is the case, the background principles exception, so 
interpreted, in effect recreates the per se rule that shields the government 
from takings liability for restrictions on “noxious” uses. Justice Scalia 
refused to recognize that shield in Lucas. 

The “noxious use” rule has a lengthy heritage. In Mugler, the Court 
distinguished between the exercise of the police power to abate a 
nuisance and “tak[ing] away” unoffending property from an “innocent 
owner.”94 It appeared to define a nuisance-like use expansively as one 
that “will be prejudicial to the health, the morals, or the safety of the 
public.”95 Similarly, in Hadacheck v. Sebastian,96 the Court, in rejecting 
a taking claim, analogized an ordinance prohibiting operation of a 
brickyard in a populated portion of a city to previous cases upholding use 
prohibitions in “defined localities” based upon “the effect upon the health 
and comfort of the community.”97 Justice Brandeis, dissenting in 
Pennsylvania Coal, asserted that “where the police power is exercised, 
not to confer benefits upon property owners, but to protect the public 
from detriment and danger, there is, in my opinion, no room for 
considering reciprocity of advantage” that might otherwise offset the 
adverse economic impact that in a different context might justify the 
imposition of takings liability.98 In Miller v. Schoene,99 the Court found 
no need to decide whether red cedar trees, which were infected by cedar 
rust that had the potential to spread to healthy apple trees, would have 
qualified as a common law nuisance sufficient to shield a government 
decree that the cedar trees be destroyed from taking liability.100 It was 
enough that a Virginia statute declared the infected trees to be a nuisance 
requiring their destruction.101 

Justice Scalia interpreted the references in those cases to “harmful or 
noxious uses” as simply “the Court’s early attempt to describe in 

 
 93. Blumm & Wolfard, supra note 1, at 1170. 
 94. Mugler v. Kansas, 123 U.S. 623, 669 (1887). 
 95. Id. 
 96. 239 U.S. 394 (1915).   
 97. Id. at 410–11.  
 98. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 422 (Brandeis, J., dissenting). 
 99. 276 U.S. 272 (1928). 
 100. Id. at 277; see also Goldblatt v. Town of Hempstead, 369 U.S. 590, 593 (1962) (“Nor 
is it of controlling significance . . . that the use prohibited is arguably not a common-law 
nuisance.”). 
 101. See Miller, 276 U.S. at 279. 
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theoretical terms why government may, consistent with the Takings 
Clause, affect property values by regulation without incurring an 
obligation to compensate” pursuant to the exercise of the police 
powers.102 He asserted that “‘Harmful or noxious use’ analysis was, in 
other words, simply the progenitor of our more contemporary statements 
that ‘land-use regulation does not effect a taking if it “substantially 
advance[s] legitimate state interests.”’”103 The Court, of course, 
subsequently undercut that conceptualization in Lingle by holding that a 
regulation lacking an appropriate ends-means connection is a violation of 
substantive due process, not a taking.104 But Justice Scalia went on to 
criticize the harm-prevention rationale for rejecting takings claims, and 
the related distinction between regulatory restrictions that prevent harm 
(which are not takings) and those that extract public benefits (which may 
be) on the ground that it is impossible to construct a neutral baseline 
against which to characterize a particular regulation:105 

Whether one or the other of the competing characterizations 
will come to one’s lips in a particular case depends primarily 
upon one’s evaluation of the worth of competing uses of real 
estate. . . . A given restraint will be seen as mitigating “harm” 
to the adjacent parcels or securing a “benefit” for them, 
depending upon the observer’s evaluation of the relative 
importance of the use that the restraint favors.106 

Thus, Justice Scalia found it “self-evident that noxious-use logic 
cannot serve as a touchstone to distinguish regulatory ‘takings’—which 
require compensation—from regulatory deprivations that do not,” and 
concluded that “the legislature’s recitation of a noxious-use justification 
cannot be the basis for departing from our categorical rule that total 
regulatory takings must be compensated.”107  

 
 102. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1022–23 (1992). 
 103. Id. at 1023–24 (quoting Nollan v. California Coastal Comm’n, 483 U.S. 825, 834 
(1987)). Justice Scalia also cited a footnote in Penn Central in which Justice Brennan claimed 
that Mugler and other cases that supposedly established a per se rule that regulations directed at 
noxious uses could not qualify as takings are better understood as resting not on any supposed 
‘noxious’ quality of the prohibited uses but rather on the ground that the restrictions were 
reasonably related to the implementation of a policy—not unlike historic preservation—expected 
to produce a widespread public benefit and applicable to all similarly situated property.” Id. at 
1023 (quoting Penn Central Transp. Co. v. New York City, 438 U.S. 104, 133–34 n.30 (1978)). 
 104. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 540 (2005). 
 105. Lucas, 505 U.S. at 1026 (claiming that “the distinction between regulation that ‘prevents 
harmful use’ and that which ‘confers benefits’ is difficult, if not impossible, to discern on an 
objective, value-free basis”). 
 106. Id. at 1025. 
 107. Id. at 1026. 
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In doing so, Justice Scalia conveniently ignored the Court’s decision 
in Keystone, a virtual Pennsylvania Coal replay decided five years before 
Lucas. In that case, the Court noted that “the public interest in preventing 
activities similar to public nuisances is a substantial one, which in many 
instances has not required compensation,”108 and described Mugler and 
ensuing cases as having been based on a nuisance-prevention rationale. 
He cited Keystone only twice in Lucas. The first citation was to support 
the proposition that categorical treatment requiring compensation is 
appropriate “where regulation denies all economically beneficial or 
productive use of land,” even though the Court in Keystone found that no 
taking had occurred.109 The second citation was to Chief Justice 
Rehnquist’s dissent, which, according to Justice Scalia, had interpreted 
the Court’s takings cases as not “employ[ing] the logic of ‘harmful use’ 
prevention to sustain a regulation” that allegedly resulted in a complete 
elimination of the value of the claimant’s land.110 

The Lucas dissenters objected that the Court had long ago established 
that the state may prohibit “uses of property injurious to public health, 
safety, or welfare without paying compensation,” regardless of the degree 
of the resulting economic impact on the regulated property owner.111 
Justice Blackmun objected to the majority’s “distort[ion]” of the Court’s 
takings precedents,112 which “rest[ed] on the principle that the State has 
full power to prohibit an owner’s use of property if it is harmful to the 
public.”113 More to the point, he pointed out that the majority’s 
background principles exception was subject to the same lack of 
objectivity critique that Justice Scalia relied on to reject the nuisance-like 
use defense.114 

Justice Scalia’s “hostility to standards is well known.”115 Following 
his lead, proponents of Lucas hailed it for replacing an ad hoc approach 
for applying the takings clause with an “objective, principled” 
approach.116 Justice Blackmun took issue with that assessment, and 

 
 108. Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 492 (1987). 
 109. Lucas, 505 U.S. at 1015, 1016 n.6. 
 110. Id. at 1026 (citing Keystone, 480 U.S. at 513–14 (Rehnquist, C.J., dissenting)). 
 111. Id. at 1047–48 (Blackmun, J., dissenting) (citing Mugler, Hadacheck, Schoene, and 
Goldblatt, among other cases). 
 112. Id. at 1050. 
 113. Id. at 1051. 
 114. Id. at 1053–54. 
 115. See Lynn A. Baker & Mitchell N. Berman, Getting Off the Dole: Why the Court Should 
Abandon Its Spending Doctrine, and How a Too-Clever Congress Could Provoke It to Do So, 78 
IND. L.J. 459, 522 n.307 (2003).  
 116. See Barry M. Hartman, Lucas v. South Carolina Coastal Council: The Takings Test 
Turns a Corner, 23 ENVTL. L. REP. 10,003, 10,004–05 (1993). 
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others have rightly assailed that description of the combination of the per 
se rule and associated background principles exception as “profoundly 
misleading.”117 For example, one observer predicted that Lucas 
notwithstanding, “courts will once again despair of drawing principled 
lines distinguishing regulation that triggers a constitutional obligation to 
pay compensation from regulation that does not.”118 The chinks in the 
armor of the Lucas per se rule included the Court’s unwillingness to 
provide better guidance on how to resolve the denominator question as 
well as the background principles exception’s lack of clarity. As 
Professor Blumm and Ms. Wolfard make clear, courts continue to 
struggle to define the parameters of the exception to this day.119 Rules 
may purport to foster more predictable application, but “[d]iscretion is 
heavily implicated in the use of rules.”120 

Justice Stevens also regarded the majority’s analysis as being 
inconsistent with takings precedents dating back at least to Mugler.121 He 
identified one key difference between the harm prevention rule 
abandoned in Lucas and the categorical rule and related background 
principles exception it created—the new regime “effectively freezes the 
State’s common law, denying the legislature much of its traditional power 
to revise the law governing the rights and uses of property.”122 Such an 
approach, he claimed, would replicate the Lochner era.123 

Professor Blumm and Ms. Wolfard explicitly draw the comparison 
between the old nuisance-like use rule and Lucas’s background principles 
exception, as it has played out in the ensuing cases. They assert that “[t]he 

 
 117. David A. Westbrook, Administrative Takings: A Realist Perspective on the Practice 
and Theory of Regulatory Takings Cases, 74 NOTRE DAME L. REV. 717, 759 (1999). 
 118. Maurice J. Holland, Ill-Assorted Musings About Regulatory Takings and Constitutional 
Law, 77 OR. L. REV. 949, 968 (1998). 
 119. See supra notes 83–88 and accompanying text.   
 120. Stuart Macdonald, Why We Should Abandon the Balance Metaphor: A New Approach 
to Counterterrorism Policy, 15 ILSA J. INT’L & COMP. L. 95, 139 (2008) (quoting Keith Hawkins, 
The Use of Legal Discretion: Perspectives from Law and Social Science, in THE USES OF 
DISCRETION 13 (Keith Hawkins ed., 1992)); cf. MindGames, Inc. v. W. Publ’g Co., 218 F.3d 652, 
657 (7th Cir. 2000) (stating that, although standards are flexible and open-ended, “when based on 
lay intuition they may actually be . . . in a sense clearer and more precise, to the persons whose 
behavior they seek to guide than rules would be. No sensible person supposes that rules are always 
superior to standards, or vice versa . . . .”). 
 121. See Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1068 (Stevens, J., 
dissenting). 
 122. Id. at 1068–69. 
 123. Id. at 1069 (“Until today, I had thought that we had long abandoned this approach to 
constitutional law.”). Cf. Timothy M. Mulvaney, Foreground Principles, 20 GEO. MASON L. REV. 
837, 840 (2013) (advocating “deemphasizing the background principles inquiry in favor of a 
contextual analysis that is centered on fairness and recognizes that background principles might 
not be sufficient to deal with modern problems and serve modern human needs”). 
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background principles defense resembles the old categorical government 
nuisance-prevention defense, which the Lucas majority rejected.”124 
They note one potential difference, however, regarding reallocation of the 
burden of proof to the government seeking to defend its regulatory 
impositions.125 That may be no small matter, for “burden shifting is more 
than just a technical issue—it can be outcome-determinative.”126 

Professor Blumm and Ms. Wolfard, however, also document the 
frequent willingness of the courts in post-Lucas cases to invoke the 
background principles exception to cover statutory and regulatory 
restrictions, in some cases even if they post-dated the takings claimant’s 
acquisition of the allegedly taken property.127 That expansive application 
of the background principles exception goes a long way toward 
addressing Justice Stevens’s objection that the exception, by “freezing” 
the common law, in effect replicates Lochner. As Professor Blumm and 
Ms. Wolfard note, the “vintage” of a regulatory restriction “was only one 
variable of the government defense that Justice Scalia recognized in 
Lucas, as [he] also acknowledged the severity of adverse effects on public 
resources.”128 Courts have been willing to invoke positive regulatory 
restrictions, including those adopted after the takings’ claimant’s 
acquisition of the affected property, to shield the government from taking 
liability. In doing so, they have taken to heart Justice Kennedy’s plea in 
Lucas not to prevent the government “from enacting new regulatory 
initiatives in response to changing conditions, and . . . consider[ing] all 
reasonable expectations whatever their source. The Takings Clause does 
not require a static body of state property law; it protects private 
expectations to ensure private investment.”129 

 
 124. Blumm & Wolfard, supra note 1, at 1206. 
 125. Id. 
 126. Michael D. Moberly, Reconsidering the Discriminatory Motive Requirement in ADEA 
Disparate Treatment Cases, 24 N.M. L. REV. 89, 114 (1994) (quoting Howard Eglit, The Age 
Discrimination in Employment Act’s Forgotten Affirmative Defense: The Reasonable Factors 
Other Than Age Exception, 66 B.U. L. REV. 155, 199 (1986)); see also Erin Ryan, Federalism, 
Regulatory Architecture, and the Clean Water Rule: Seeking Consensus on the Waters of the 
United States, 46 ENVTL. L. 277, 307 (2016) (stating that, “as every litigator knows, the burden 
of proof can be outcome determinative”). 
 127. Blumm & Wolfard, supra note 1, at 1169–70; cf. Palazzolo v. Rhode Island, 533 U.S. 
606, 627, 629 (2001) (recognizing that “a prospective enactment, such as a new zoning ordinance, 
can limit the value of land without effecting a taking,” but finding “no occasion to consider the 
precise circumstances when a legislative enactment can be deemed a background principle of state 
law”). 
 128. Blumm & Wolfard, supra note 1, at 1207. 
 129. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1035 (Kennedy, J., 
concurring). 
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CONCLUSION 
Revisiting Background Principles is a timely and intriguing look back 

at the origins of the background principles exception and an assessment 
of its implementation in subsequent cases. Professor Blumm and Ms. 
Wolfard’s article reminds us why Lucas provoked such a storm of 
controversy at the time it was litigated and decided,130 and why it remains 
a worthwhile subject of analysis today. Their description of the expansive 
interpretation afforded the background principles exception confirms 
previous surveys of the exception’s application. It provides enlightening 
new details about judicial willingness to apply the exception in a wide 
range of statutory contexts, unmooring the exception from what Justice 
Scalia assuredly believed were its essential common law foundations. 
The article also draws a parallel between the background principles 
exception and the nuisance-like use defense that Justice Scalia purported 
to bury in Lucas. In that sense, the article also reminds us that virtually 
nothing the Supreme Court says in its takings jurisprudence is set in 
stone. Rather, the Court’s rules and analyses seem to rest on slippery and 
glutinous mud. For that reason alone, articles like this one that critique 
takings doctrine and argue for its modification are well worth both 
writing and reading. Perhaps to an unusual extent, today’s scholarly 
critique has a good change of winding up as tomorrow’s upheaval in 
takings law. 

 
 130. See David S. Caudill et al., The Politics of Legal Doctrine: A Case Study of Texas Land 
Use Planning Under the Shadow of Lucas, 5 HOFSTRA PROP. L.J. 11, 11 (1992) (noting that “the 
Lucas case re-invigorated the ever-present legal controversy over regulatory takings”); Steven R. 
Levine, Environmental Interest Groups and Land Regulation: Avoiding the Clutches of Lucas v. 
South Carolina Coastal Council, 48 U. MIAMI L. REV. 1179, 1179 (1994) (footnotes omitted) 
(“The United States Supreme Court’s highly controversial decision of Lucas v. South Carolina 
Coastal Council promulgated a flood of literature concerning the bounds of state police power 
under the Fifth and Fourteenth Amendments.”); Wake, supra note 12, at 1 (stating that Lucas 
“was highly controversial precisely because it pronounced a bright-line standard of liability”). 


