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, 549 U.S. 365, 367 (2007) (noting that “[t]he 
‘ ’ ‘

’” –

“public as well as private interest, in that it gives to the honest but unfortunate debtor 

existing debt”
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provides that “a discharge under subsection (a) of this section discharges the debtor from all debts 
”

’t
–
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“
”

’

’

This Part highlights the rationales of the fresh start policy and how 
the Supreme Court has balanced the tension between it and the discharge 
restrictions policy. 

“ ”

argument based on a canon of construction that involved a negative implication or “negative 
pregnant” that an “

”

“[t]he principal purpose of the Bankruptcy Code is to grant a ‘ ’ ‘
’” –

“[c]omparatively, the United States has always been, and remains, more 

world”)

“ lief” is the “fresh start”)



THE FRESH START CANON

—

“ ” “

”

(“

”); 
that “while there is no serious challenge in this country to the fundamental idea of the discharge 
of debt, there has been hot debate over its scope”).

, 541 (1885) (“

liabilities, and enable him to take a fresh start.”).
–
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(1995) (describing bankruptcy law’s tripartite protection for individual 

“[t]he fresh
”); The “Fresh Start” Policy in 

49, 96 (1986) (observing that “the idea of the ‘fresh start’ has long incorporated and been shaped 
by a complex multiplicity of policy concerns”); Margaret Howard, 

1047, 1048 (1987) (noting that “a number of different, 

’ ”).
–

–



THE FRESH START CANON

–

–

–
200 (1918) (“

laws is evidence of man’s humanity to his fellow man.”);

ning that the moral approach of the fresh start “stresses 

achieving a desired economic result” and that “discharge [of debt] is an acknowledgment by 
he dignity of the individual person has value”)

863 (evaluating a “mercy” theme of bankruptcy law and stating that “discharging 

compassion and provide mercy to the pointlessly suffering debtor”

56, 95 (1990) (stating “it is humane to free 
hopelessly indebted individuals from their debts”)

– Women’s Work, Women’s 

–

“T

the loss to society due to such debtors’ lack of incentive to work to earn a living or to acquire 
property.”); John A.

405, 412 (“

with financial ruin.”)
(noting that “for the economic system as a whole, 

essentially mortgaged his future earnings”); note 29, at 94 (stating that “freeing the 

of the commercial society”); 
(“
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’

promotes wealth maximization through realization of human skills.”

“ ” 
175, 207 (1994) (“

administratively costly welfare benefits.”)

(1985) (predicting that “
creditors might rely instead on social welfare programs”)

The “Fresh Start” Polic

“encourages beneficial, albeit risky, business activity by merchants and manufacturers”);

’ 1997) (“

effect of accidents or illness.”)

discharge of debt “encourages people to take risks by removing some of failure’s permanent 
sting”

“the 
insures a residual class of ‘uninsurable’ disaster”); 

“[a] 
bankruptcy discharge provides the borrower with partial wage insurance”); Adam Feibelman, 

“bankruptcy serves the same social insu
unemployment insurance, Medicare, disability insurance, workers’ compensation, and spousal 
support laws”)

(“
It was thought to be a benefit to the creditors.”); Hillman, 

– “S

”); Howard, 

note 29, at  90  (“The debtor cooperation theory justifies the discharge as 

n the location, collection, and liquidation of the debtor’s assets.”)



THE FRESH START CANON

—

“ ”

(1981) (arguing that “[a] discharge system provides a technique 
distress between a debtor and his creditors”); Steven L. Harris, A Reply to Theodore Eisenberg’s 

–
(stating that “debtors are 

avoid financial collapse or to insure against it”); Howard, 
“bankruptcy may be designed to achieve economic efficiency in its allocation of the risk of loss, 

”); 

in a better position to bear risk of loss, as “risk of bankruptcy for an individual could be largely a 
function of personal characteristics that creditors are not particularly adept at evaluating”).

1426 (“ heightens creditors’ incentives to 

individual’s credit decisions even when the individual has not fully mort
availability of the right of discharge induces creditors to restrict the individual’s credit intake and 

”
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“

”
“

”

“
”

“[t]he scope 
of the exception was to be limited accordingly”).

, 111 U.S. 676, 683 (1884) (stating that “[i]t is, no doubt, true, as 

could operate”).
–

– (1904) (construing the term “malice” in 
“willful” mean

“
‘ ’

”  
“willful” means “deliberate or intentional to the extent that [

‘reckless disregard’ standard, they are overruled” (footnote omitted))
 –
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“

”

“
”

“
”

— —

“

—

” ’

562 (1915) (interpreting the term “property” in 

–
“injury” in held: “W

.” –
–

–

–
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“ ”

‘ ’

’

“
‘ ’

”

(stating “exceptions to the operation of 
a discharge [] should be confined to those plainly expressed”), 
(stating “[w]e are not inclined to place such a narrow construction upon the language of the 
exception [to discharge]”)

–
275 (holding that respondent’s liability, although called a “ ”

“ ”

was within the scope of the phrase “to the extent such debt is for a fine, penalty, or forfeiture 

loss” in the Bankruptcy Law Reform Ac “

” ’

term “debt” in the Bankruptcy Law Reform Act of 1978).

–
construction to an exception to discharge and stating that “

otherwise dictates, that Congress means to incorporate the established meaning of these terms”
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’

’

In 1998, the Supreme Court rejected a “mor
interpretation” by focusing on the words of the statute and held “[a] 
construction so broad would be incompatible with the ‘well known’ 
guide that exceptions to discharge ‘should be confined to those plainly 
expressed.’”

discharge because “the objective of ensuring full recovery by the creditor 
would be ill served.”
its approach was “consistent with the longstanding principle that 
‘exceptions to discharge “

”’”

–

–
§ 523(a)(6)’s language of “willful and malicious injury by the 

debtor” does not include a medical malpractice judgment attributable to negligent or reckless 
conduct because “[t]he word ‘willful’ in (a)(6) modifies the word ‘injury,’ indicating that 

that leads to injury”).
–

interpreted the term “defalcation” in
“

” 
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rge, the Supreme Court rejected the debtor’s request for a narrow 

“ ”

’

“ ”

’
“ ” 

 

Canons are one of many sources courts use to determine the meaning 
of statutory text.  There are several different types of canons. 

“ ”

Husky Int’l Elecs., Inc. v. Ritz (2016) (rejecting the debtor’s 
argument that “Congress added the phrase ‘actual fraud’ to § 523(a)(2)(A) not to expand the 
exception’s reach, but to restrict it” and interpreting the phrase “to encompass fraudulent 

mes do not involve a false representation”).
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’

, 5 U.S. (1 Cranch) 137, 177 (1803) (observing that “[t]hose 
e to particular cases must of necessity expound and interpret that rule” and it is 

“the province and duty of the judicial department to say what the law is”)
, 486 U.S. 281, 291 (1988) (stating that “[i]n 

language at issue, as well as the language and design of the statute as a whole”)
the “starting

involving construction of a statute is the language itself”).

“T
legislation should be conclusive, except in the ‘rare cases [in which] the literal application of a 
statute will produce a result demonstrably at odds with the intentions of its drafters.’”

) (“

‘borrowed’ for another, or both statutes concern such closely related subjects that consideration 
the other to mind.”

(“

(‘intentionalism’); (2) the actual or presumed purpose of the statute (‘purposivism’ or ‘modified 
intentionalism’); commands of the statutory text (‘textualism’) ”); 

“the three fundamental methods of originalism: interpretation of the text of the 

relationships of government institutions”).
’ –

Statutes’ Domains
“

”

’
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“
”

–

Inside Congress’s Mind

“
”

“ Legislator”: A Review Essay of Justice Stephen 
Breyer’s 
“ ”

linguists’ prototype theory for statutory interpretation)

United Sav. Ass’n of Tex. v. Timbers of Inwood Forest 

Supreme Court’s Thirst for Dictionaries in the Rehnquist and Roberts Eras
–

Fortress: The United States Supreme Court’s Use of Dictionaries in the Tw

The United States Supreme Court’s Use of Dictionar –

–
–

–
’

– (2001) (“
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“ ‘
’”

, the statutory canon that ‘[w]here general words 

ects similar in nature to those objects enumerated by the preceding specific words.’”
’

construction “are simply ‘rules of thumb’ which will sometimes ‘help 
meaning of legislation’”

–

—

This type of canon is also called “grammatical,” “language,” or “linguistic.”

–

“[w]here Congress 

inclusion or exclusion”

–
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“ ”
“ ”

“ ”

“[

” “

”

“[

”

§ 56:1 (stating “[p
exert a significant influence in the process of judicial statutory interpretation” and that the rules 
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“ ” “ ”
“ ”

’

“ ”

“
’ ‘ ’ ”

“

” “

(“ ”)
, 89 B.R. 410, 418 (Bankr. D.N.J. 1988) (“

it’s a duck.”

–

’
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” “

’ ”

“ ” “
” “ ” “ ” 

in a way that favors the debtor. In the Second Circuit, “exceptions to 

resolved in favor of the debtor.”
“[e]xceptions to discharge ar
fresh start objectives of bankruptcy, doubt is to be resolved in the debtor’s 
favor.” In the Eleventh Circuit, “courts generally construe the statutory 
exceptions to discharge in bankruptcy ‘liberally in favor of the debtor,’ and 
recognize that ‘
substantial, not merely technical and conjectural.’”

aff’d

–

’
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The way circuit courts interpret the words “fiduciary capacity” in the 

section relates to debt for “defalcation while acting in a fiduciary 
capacity.” Circuit courts have found that “[c]onsistent with the 

general common law.”

–

First Nat’l Bank of Mobile v. Roddenberry

t’s interpretation of the term defalcation in 

1, 3 (2016) (focusing on the meaning of “fiduciary capacity” in §
’n

“[w]e have adopted a narrow definition of ‘fiduciary’ for purposes of § 523(a)(4)” (quoting 

, 397 F.3d 386, 391 (6th Cir. 2005) (stating “[t]his Court construes the term ‘fiduciary 
capacity’ found in the defalcation provision of § 523(a)(4) more narrowly than the term is used in 
other circumstances”); 00) (“[T]he existence of a 
‘fiduciary relationship’ is a matter of federal law. It bears emphasis that not all fiduciary 
relationships qualify under the Bankruptcy Code.”); 

that “[t]he broad, general definition of fiduciary—
—is inapplicable”). 

“[i]n cases where the debtor is an attorney and the creditor is the client, as we have here, the 

–
523(a)(4)”), 

–

, 242 F.3d 1186, 1190 (9th Cir. 2001) (finding “ERISA satisfies 
to qualify as a fiduciary under § 523(a)(4)”), 
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the baby was in his mother’s womb.

Bankruptcy Code’s exceptions to discharge, which is the very code 

that the fresh start canon’s pro

involved the meaning of the words “actual fraud” in 

e debt obtained by “false pretenses, a false representation, or 
actual fraud.”

–
(finding a fiduciary capacity requires an express trust and that “[n]o such express 

–patient relationship”).

Code section containing the exceptions to discharge “demonstrates congressional 
— —

wholly fresh start”).
rev’d

Int’l Elecs., Inc. v. Ritz ( –
aff’d aff’d rev’d

court identified whether a given witness’s testimony was given little or signific

“his frequent inability to recall certain information was not coincidental” and “[h]is ability to 
recollect was selective.” e debtor’s explanation for certain fund transfers 
“disingenuous, if not downright misleading” and that the debtor “frequently gave non
answers to questions which were unambiguous.” 
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as a result of the debtor’s fund transfers the company’s account, the 
It even concluded “the 

[d]ebtor is not an upstanding businessman who can be trusted.”
“[

”

“actual fraud” under § 523(a)(2)(A)’s language of “false pretenses, a false 
representation, or actual fraud.”

of § 523(a)(2)(A) “are virtually the same” and held the creditor did not 

representation was unnecessary to trigger “actual fraud” under 

–

discharge “any debt for money, property, services, or an extension, renewal, or refinancing of 
. . . actual fraud.” 11 U.S.C. § 523(a)(2)(

Husky Int’l Elecs., Inc. v. Ritz ( , 513 B.R. 510, 539 (S.D. Tex. 2014),  (“[

overturn the discharge of [the company’s] debt to [the creditor].”), aff’d rev’d
S. Ct. 1581. Interestingly, the district court quoted the fresh start canon that ‘“the basic principle 

favor of a debtor so that the debtor may be afforded a fresh start.”’ 

Husky Int’l Elecs., Inc. v. Ritz ( rev’d
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523(a)(2)(A) and reasoned that “by distinguishing between ‘a false 
tation’ and ‘actual fraud,’ the statute makes clear that actual 

fraud is broader than misrepresentation.”

“

”

debtor inferences by holding “a representation 
prerequisite for a showing of ‘actual fraud’ under Section 
523(a)(2)(A).”

that “[e]xceptions to discharge should

existing financial burdens.”

Fifth Circuit’s decision in 
reading, interpreting the term actual fraud “to encompass fraudulent 

at 894 (concluding that a fraudulent misrepresentation “is not the only form that 
fraud can take or the only form that makes a debt nondischargeable”).

–

court’s interpretation of 
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representation.”

. In the Third Circuit, “statutory 
exceptions to discharge are generally construed ‘narrowly against the 
creditor and in favor of the debtor.’” In the Fifth Circuit, “exceptions 

start.” The Seventh Circuit construes exceptions to discharge “strictly 

to give the debtor a better chance at a fresh start.”
The Third Circuit’s interpretation of what an educational “loan” 

r’s “

Husky Int’l Elecs., Inc.

, 260 F.3d 400, 404 (5th Cir. 2001) (applying § 523(a)(7)); LSP Inv. P’ship v. Bennett
–

, 937 F.2d 1014, 1024 (5th Cir. 1991) (holding that “[a]ny exception 
to the general discharge of a debtor’s debts is strictly governed by the Code and construed 

e determination”) (applying 

United Refuse LLC), 171 F. App’x 426 (4th Cir. 2006); 

Pledger), 592 F. App’x 296 (5th Cir. 2015); 
–

–
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‘ ’ ”
university’s regulations and 

bound students registered for classes to the school’s regulations and 

court’s 

(In re Van Ess) t a student’s 
delinquent tuition was dischargeable “because the exceptions to 
discharge contained in § 523(a) ‘should be narrowly construed against 

Bankruptcy Code.’”
“the contrary construction urged by the university there would have been 
inconsistent with that liberal, rehabilitative policy” and that a debtor’s 
“nonpayment of his tuition bill did not result in an extension of credit.”

excepted from discharge and that it would “not now create a loan 
agreement where none otherwise exists.”

the debtor’s dependents

–

One of the creditor’s policies stated: 

Boston University’s policy requires the withholding of all credit, educational 

–
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“‘ ’ guide” and “long standing principle”
“exceptions to discharge ‘should be confined

, 534 U.S. 84, 94 (2001) (“[T]hese canons do not 

that ‘need not be conclusive.’ They are designed to help judges determine the Legislature’s intent 
as embodied in particular statutory language.” (citation o

1518) (“The Court Should
the Exceptions to the Discharge Narrowly to Effectuate the Bankruptcy Code’s Fresh Start 
Policy.”); Brief for Petitioner at 29, Cohen v. De La Cruz, 523 U.S. 213 (1998) (No. 96
(stating that “[g]iven the centrality of the fresh start policy

narrowly” (citation omitted)); Brief of the National Association of Consumer Bankruptcy 

(containing an entire subsection of argument entitled “Exceptions To Discharge Should Be 
Narrowly Construed”).
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expressed.’”
Supreme Court’s repeated rejection of narrow interpretations of 

equivalent because the Supreme Court’s standard uses the word 
“confine” and the circuit courts’ fresh start canon uses the word “narrow.” 

narrowly. The verb “confined” indicates the placement of a limit, 
boundary, or enclosure. The object being confined is not “those plainly 
expressed,” meaning the words of the exceptions to discharge in § 5

“to” the plainly expressed words. This suggests the confining 
—

the object of the circuit courts’ narrow construction is the actual words of 
§ 523(a). The focus of the Supreme Court’s standard ensures an 

hat is bounded “to” the plainly expressed words of 
523(a). The circuit courts’ focus 

argued that “procedures that burden the debtor’s exemption entitlements, 
like those that impair a debtor’s discharge generally, are to be construed 
narrowly.”
“miss[ed] the mark” and emphasized “the importance of limiti
exceptions to discharge ‘to those plainly expressed.’”

by interpreting “actual fraud” to require a representation.  When the 

Husky Int’l Elecs., Inc. v. Ritz
rev’d
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the term actual fraud “to encompass fraudulent conveyance schemes, 
even when those schemes do not involve a false representation.”

Admittedly, the “plainly expressed” standard is limi

discharge. Like its related “plain meaning” cousin, the “notion that 

implification.”

The “ lause” of the Constitution authorizes Congress to 
establish “uniform Laws on the subject of Bankruptcies throughout the 
United States.”

Husky Int’l Elecs., Inc. v. Ritz (

In other words, this Article is not contending that the “plainly expressed” standard is 

the Supreme Court applied the “plainly expressed” standard 
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discharge as “a legislatively created benefit, not a constitutional one,

first 110 years of the Nation’s life.” Thus, “[t]here is no constitutional 
right to obtain a discharge of one’s debts in bankruptcy.”

start, and only requires creditors to prove exceptions to discharge by “the 
evidence standard.”
ight, “bankruptcy legislation is in the area 

of economics and social welfare.”

First, a discharge may be denied globally rendering all of a debtor’s 

important to society or the debt relates to a debtor’s wrongful conduct.

, 498 U.S. 279, 286 (1991) (noting that “a debtor has no constitutional 
or ‘fundamental’ right to a discharge in bankruptcy” (quoting 

–
Conn. 2004) (“Bankruptcy is a privilege, not a right.”).

at 446 (also stating that “[b]ankruptcy is hardly akin to free speech or marriage or to 

governmental interest before they may be significantly regulated”).
(“We are unpersuaded by the argument that the 

convincing standard is required to effectuate the ‘fresh start’ policy of the Bankruptcy 
Code.”).

, 523 U.S. 213, 222 (1998) (stating that “[t]he 
various exceptions to discharge in § 523(a) reflect a conclusion on the part of Congress ‘that the 
creditors’ interest in recovering full payment of debts in these categories outweigh[s] the debtors’ 

st in a complete fresh start’” (second alteration in original) (quoting 

–
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of the fresh start policy’s “honest” but unfortunate debtor.

or death or injury caused by the debtor’s operation of a vehicle while the 

the exceptions to discharge “is not a compassionate section for debtors. 
—

—
debtor a wholly fresh start.”

[I]n the same breath that we have invoked this “fresh start” 

beginning to the “honest but unfortunate debtor.” 

—

concluded that the creditors’ interest in recovering full 
these categories outweighed the debtors’ 

a “public as well as private interest, in that it gives to 

existing debt” (emphasis added)). 

–
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, observing that “while it is true that 

entirely ‘fresh start,’ this observation provides little assistance in 

”

circuit court line of authority applying a “broad” construction of the 

–

2002) (“[W]hen due regard is given for the other policy priorities with which Congress was 

of ‘in the nature of support.’” (quoting Peters

(making a broad interpretation stating that even though § 523(a)(5) “applies on its face only to 
debts owed ‘to’ a child or former spouse . . . [w]e hold in the instant case that the identity of the 

ortant than the nature of the debt”); 
1998) (stating “a § 523(a)(5) exception from discharge is construed more liberally than other 

523 exceptions”); –
that “[a]lthough statutory exceptions to discharge normally are subject to narrow construction, 
exceptions from discharge for spousal and child support deserve a more liberal construction” 

“the term ‘support’ as used in § 523(a)(5) is entitled to a broad application”
aff’g

(S.D.N.Y. 1991) (“The ‘nature of support’ is a broadly construed term in bankruptcy law.”).
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and “it is 
not for courts to alter the balance struck by the statute.”

103 of the UCC is entitled “Construction 
ts Purposes and Policies.”

must be “liberally construed and applied to promote its underlying 

various jurisdictions.”

–

’
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Code is entitled “Rules of Construction.”

textual canon. For example, § 102(3) states: “‘includes’ and ‘including’ 
limiting” and § 102(5) states: “‘or’ is not exclusive.”

Circuit courts throughout the Nation are using bankruptcy law’s f

bankruptcy courts should not follow their respective circuit court’s 

“ ‘
’”

103 of the UCC. Section 105(a) states that “[t]he court may issue any order, process, or 
judgment that is necessary or appropriate to carry out the provisions of this title.” § 105(a).
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