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PRACTICING PROPORTIONALITY 

William W. Berry III
*
 

Abstract 

At the heart of the Eighth Amendment‘s Cruel and Unusual 
Punishments Clause are two concepts of proportionality—absolute and 
relative. Absolute proportionality (―cruel‖) asks whether the sentence is 
commensurate with the state‘s purposes of punishment. Relative 
proportionality (―unusual‖), by contrast, asks whether the sentence is 
relatively similar to the outcomes of similar cases. Absolute proportionality 
sets limits on punishment based on the relationship between the 
punishment and the intended punitive goal; relative proportionality sets 
limits on punishment based on the sentencing outcomes in similar cases. 

In recent years, the United States Supreme Court has used the concept 
of absolute proportionality to create categorical prohibitions for the use of 
the death penalty for minor offenders, intellectually disabled offenders, and 
for nonhomicide crimes. The concept of relative proportionality, however, 
has received little attention. Indeed, ignoring this concept has perpetuated 
disparity in state court sentencing of death-eligible crimes. 

This Article argues for the restoration of relative proportionality under 
the Eighth Amendment and proposes a theoretical model for its 
application. Further, the Article addresses the central problem of relative 
proportionality—the inherent difficulty in applying it to individual cases—
by offering a practical framework for determining the relative 
proportionality of a given case. 

Part I outlines the concept of relative proportionality and tracks its 
origins and jurisprudence. Part II explores the current applications of 
relative proportionality by various states and describes the unfortunate 
outcomes of these inadequate approaches. Part III offers a theoretical 
model for ―practicing‖ the concept of relative proportionality and describes 
its application. Lastly, Part IV illustrates the jurisprudential and sentencing 
benefits of practicing proportionality. 
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INTRODUCTION 

In theory there is no difference between theory and 
practice. In practice there is. 

 —Yogi Berra 
 

The United States Supreme Court has decided several significant cases 
in the past decade—Atkins v. Virginia (2002),

1
 Roper v. Simmons (2005),

 2
 

Kennedy v. Louisiana (2008),
3
 and Graham v. Florida (2010)

4
—clarifying 

the scope of the Eighth Amendment.
5
 In these cases, the Court relied on its 

―evolving standards of decency‖ paradigm to determine whether death is 
an excessive punishment for a particular type of crime (such as child rape) 
or particular class of offender (such as minors).

6
 

                                                                                                                      
 1. 536 U.S. 304 (2002) (holding that the Eighth Amendment prohibits the use of the death 

penalty where the offender is or becomes intellectually disabled). 

 2. 543 U.S. 551 (2005) (holding that the Eighth Amendment prohibits the use of the death 

penalty where the offender is under eighteen at the time of the crime). 

 3. 554 U.S. 407 (2008) (holding that the Eighth Amendment prohibits the use of the death 

penalty where the crime is not a homicide). 

 4. 130 S. Ct. 2011 (2010) (holding that the Eighth Amendment prohibits the use of life 

without parole for offenders under the age of eighteen at the time of the crime who did not commit 

homicide). 

 5. The Eighth Amendment states: ―Excessive bail shall not be required, nor excessive fines 

imposed, nor cruel and unusual punishments inflicted.‖ U.S. CONST. amend. VIII. 

 6. This paradigm combines the Court‘s objective examination of current state statutes and 

sentencing outcomes with its own subjective judgment. This line of cases has spawned extensive 

academic debate concerning the appropriateness of such an approach and offering other alternative 

theoretical models by which to apply the Eighth Amendment. See, e.g., William W. Berry III, 

Following the Yellow Brick Road of Evolving Standards of Decency: The Ironic Consequences of 

―Death-is-Different‖ Jurisprudence, 28 PACE L. REV. 15 (2007); Meghan J. Ryan, Does the Eighth 
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In each of these cases, the Court reviewed the proportionality of the 
sentence in comparison to the crime. At its core, this jurisprudence asks 
whether the punishment at issue is excessive in light of both the crime 
committed and the characteristics of the offender.

7
 This ―proportionality‖

8
 

approach incorporates all four purposes of punishment—retribution, 
deterrence, incapacitation, and rehabilitation—in asking whether any of 
those purposes can justify the imposition of punishment.

9
 The 

determination is thus one of ―absolute‖ proportionality in that its focus is 
only the case (or class of case) before the Court.

10
 It asks whether the 

punishment at issue is excessive under the circumstances.
11

 
In addition, this concept of absolute proportionality operates on an 

individual level.
12

 The Supreme Court has interpreted this concept to 
require courts to make individualized sentencing determinations

13
 and to 

consider all possible mitigating evidence.
14

 Thus, a decision to sentence an 
offender to death must include consideration of the individual 
characteristics of both the offender and the crime.

15
 

As the Court has noted, this approach is in tension with its decisions in 
Furman v. Georgia

16
 and Gregg v. Georgia.

17
 Those decisions require 

                                                                                                                      
Amendment Punishments Clause Prohibit Only Punishments that Are Both Cruel and Unusual?, 87 

WASH. U. L. REV. 567 (2010); John F. Stinneford, The Original Meaning of ―Unusual‖: The Eighth 

Amendment as a Bar to Cruel Innovation, 102 NW. U. L. REV. 1739 (2008). 

 7. See, e.g., Kennedy, 554 U.S. 407, 441; Roper, 543 U.S. 551, 588–89; Atkins v. Virginia, 

536 U.S. 304, 311 (2002); Coker v. Georgia, 433 U.S. 584, 592 (1977) (holding that the Eighth 

Amendment prohibits the use of the death penalty as punishment for the crime of rape). 

 8. As Professor Richard Singer has noted, the phrase ―proportionality‖ is widely used in the 

academic literature to mean a variety of different things. Richard G. Singer, Proportionate Thoughts 

About Proportionality, 8 OHIO ST. J. CRIM. L. 217, 217 (2010) (reviewing E. THOMAS SULLIVAN & 

RICHARD S. FRASE, PROPORTIONALITY PRINCIPLES IN AMERICAN LAW: CONTROLLING EXCESSIVE 

GOVERNMENT ACTIONS (2008)). 

 9. See William W. Berry III, Promulgating Proportionality, 46 GA. L. REV. 69 (2011); Alice 

Ristroph, Proportionality as a Principle of Limited Government, 55 DUKE L.J. 263, 271 (2005) 

(developing a robust conception of ―political‖ proportionality and explaining that proportionality 

can be broader than the retributive concept of ―just deserts‖). But see John F. Stinneford, Rethinking 

Proportionality Under the Cruel and Unusual Punishments Clause, 97 VA. L. REV. 899, 961 (2011) 

(arguing that Eighth Amendment conceptions of proportionality should be based only on just 

deserts retribution). 

 10. See Berry, supra note 9, at 98–99. 

 11. Id. For cases applying absolute proportionality, see supra note 7. 

 12. See Berry, supra note 9, at 72–73. 

 13. See, e.g., Woodson v. North Carolina, 428 U.S. 280, 301 (1976) (holding that the Eighth 

Amendment prohibits a mandatory death penalty because the Constitution requires individualized 

sentencing determinations); Roberts v. Louisiana, 428 U.S. 325, 333–34 (1976). 

 14. Lockett v. Ohio, 438 U.S. 586, 604–05 (1978) (holding that the Eighth Amendment 

prohibits limitations on the introduction of mitigating evidence at sentencing). 

 15. See Berry, supra note 9, at 81–83. 

 16. 408 U.S. 238 (1972) (holding that the death penalty as then applied violated the Eighth 

Amendment). 

 17. 428 U.S. 153 (1976) (holding that Georgia‘s new death penalty statute did not violate the 
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states to minimize sentencing disparities by narrowing the class of 
defendants who are eligible to receive a capital sentence

18
 and providing 

meaningful appellate review of sentencing decisions.
19

 These requirements 
mandate relative proportionality and suggest that a comparatively 
excessive sentence may violate the Eighth Amendment.

20
 In Walton v. 

Arizona,
21

 Justice Antonin Scalia explained that the requirement of 
individualized sentencing determinations (absolute proportionality) 
undermines the goal of consistency in sentencing (relative proportionality), 
because the consideration of individualized, mitigating facts necessary for 
absolute proportionality review eviscerates the consistency achieved by 
relative proportionality parameters that restrict the class of defendants 
eligible for a death sentence.

22
 

                                                                                                                      
Eighth Amendment because it provided adequate statutory safeguards). 

 18. See, e.g., Randall K. Packer, Struck by Lightning: The Elevation of Procedural Form over 

Substantive Rationality in Capital Sentencing Proceedings, 20 N.Y.U. REV. L. & SOC. CHANGE 641, 

642 (1993–94) (―This ‗narrowing‘ ensures that this qualitatively different punishment [of death] is 

imposed only upon those defendants who are most deserving of the harshest sanction 

possible . . . .‖); Carol S. Steiker & Jordan M. Steiker, Sober Second Thoughts: Reflections on Two 

Decades of Constitutional Regulation of Capital Punishment, 109 HARV. L. REV. 355, 372 (1995) 

(describing narrowing as a doctrine ―designed to ensure that only those who are most deserving of 

the death penalty are eligible to receive it‖). 

 19. Indeed, Justice Anthony Kennedy emphasized in Kennedy v. Louisiana that this 

jurisprudence ―is still in search of a unifying principle.‖ 554 U.S. 407, 437 (2008). Justice Scalia 

similarly commented, ―To acknowledge that ‗there perhaps is an inherent tension‘ between this line 

of cases [Woodson–Lockett] and the line stemming from Furman, is rather like saying that there 

was perhaps an inherent tension between the Allies and the Axis Powers in World War II.‖ Walton 

v. Arizona, 497 U.S. 639, 664 (1990) (Scalia, J., concurring in part and concurring in judgment) 

(citation omitted) (quoting McCleskey v. Kemp, 481 U.S. 279, 363 (1987) (Blackmun, J., 

dissenting)). 

 20. Pulley v. Harris, 465 U.S. 37, 54 (1984) (Stevens, J., concurring in part and concurring in 

judgment); Gregg, 428 U.S. at 198 (plurality opinion); see also Berry, supra note 9, at 80; Penny J. 

White, Can Lightning Strike Twice? Obligations of State Courts After Pulley v. Harris, 70 U. COLO. 

L. REV. 813, 839 (1999). 

 21.  497 U.S. 639 (1990). 

 22. Id. at 656, 664–65 (Scalia, J., concurring in part and concurring in judgment) (noting that 

―our jurisprudence and logic have long since parted ways‖ because ―[t]he latter requirement 

[individualized factual determinations] quite obviously destroys whatever rationality and 

predictability the former requirement [limitations on jury discretion] was designed to achieve‖). 

Many commentators have shared Justice Scalia‘s view that this ―conflict‖ is irreconcilable. See 

Steven G. Gey, Justice Scalia’s Death Penalty, 20 FLA. ST. U. L. REV. 67, 68 (1992) (agreeing with 

Justice Scalia that the Court‘s capital sentencing jurisprudence is contradictory, but concluding that 

the Court should declare capital punishment unconstitutional); Scott W. Howe, Resolving the 

Conflict in the Capital Sentencing Cases: A Desert-Oriented Theory of Regulation, 26 GA. L. REV. 

323, 327 (1992) (―The Court‘s two inconsistent lines of decisions create serious . . . problems.‖); 

Carol S. Steiker & Jordan M. Steiker, Let God Sort Them Out? Refining the Individualization 

Requirement in Capital Sentencing, 102 YALE L.J. 835, 860 (1992) (reviewing BEVERLY LOWRY, 

CROSSED OVER: A MURDER, A MEMOIR (1992)) (noting ―[t]he long-observed tension‖ between the 

two principles); Scott E. Sundby, The Lockett Paradox: Reconciling Guided Discretion and 

Unguided Mitigation in Capital Sentencing, 38 UCLA L. REV. 1147, 1161 (1991) (asking if the 
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In my article entitled Promulgating Proportionality, I attempted to 
resolve the tension identified in Walton by outlining a model of the Eighth 
Amendment that frames the application of the Cruel and Unusual 
Punishments Clause in terms of these two concepts of proportionality—
absolute and relative.

23
 When one examines the relative proportionality 

question (is it unusual?) after the absolute proportionality question (is it 
cruel?), the two concepts become compatible instead of contradictory. The 
absolute proportionality inquiry eliminates all cases that are excessive on 
their merits, whether because of categorical disproportionality (because the 
crime or type of offender does not merit death) or individual 
disproportionality (because the offender or the circumstances do not merit 
death). Of the remaining cases, the relative proportionality inquiry then 
eliminates cases that are disproportionate by comparison.

24
 In order to 

minimize disparity in sentencing, this second inquiry examines whether a 
sentence of death would be unusual given the prior practice in ―similar‖ 
cases.

25
 

In practice, courts have not applied relative proportionality in their 
review of death sentences. While the Supreme Court has held that the 
Eighth Amendment does not require any specific procedure for appellate 
review of death sentences,

26
 the practices of state supreme courts typically 

fail to provide the required ―meaningful appellate review‖ needed to 
minimize the disparity in sentencing among juries.

27
 As explained below, 

                                                                                                                      
tension between ―individual consideration‖ and ―guided discretion‖ can be reconciled); Robert 

Weisberg, Deregulating Death, 1983 SUP. CT. REV. 305, 325–26 (1984) (arguing that the two 

principles are inconsistent and efforts to reconcile them are based on ―questionable 

rationalizations‖). But see Louis D. Bilionis, Moral Appropriateness, Capital Punishment, and the 

Lockett Doctrine, 82 J. CRIM. L. & CRIMINOLOGY 283, 327–28 (1991) (suggesting the two 

principles are not fundamentally irreconcilable); David R. Dow, The Third Dimension of Death 

Penalty Jurisprudence, 22 AM. J. CRIM. L. 151 (1994) (arguing for a three-dimensional approach to 

harmonize the conflict); Ronald J. Mann, The Individualized-Consideration Principle and the 

Death Penalty as Cruel and Unusual Punishment, 29 HOUS. L. REV. 493 (1992) (arguing that the 

cases are not inconsistent but tied to the text of the Eighth Amendment). 

 23. See Berry, supra note 9, at 87–96. 

 24. Id. at 103. 

 25. Id. at 23. While Promulgating Proportionality outlined the overall framework for 

reconciling the previously contradictory aims of absolute and relative proportionality, it did not 

address the inadequacy of the practical application of relative proportionality under current state 

statutory schemes. This Article attempts to fill that void by providing a roadmap to remedying the 

essential safeguard of relative proportionality. 

 26. Pulley v. Harris, 465 U.S. 37, 43–44 (1984); see discussion infra Part II. 

 27. This widespread disparity in capital sentencing relates in many cases to the influence of 

two impermissible criteria: race and geography. See, e.g., DAVID C. BALDUS, GEORGE WOODWORTH, 

& CHARLES A. PULASKI JR., EQUAL JUSTICE AND THE DEATH PENALTY: A LEGAL AND EMPIRICAL 

ANALYSIS (1990); Katherine Barnes, David Sloss & Stephen Thaman, Place Matters (Most): An 

Empirical Study of Prosecutorial Decision-Making in Death-Eligible Cases, 51 ARIZ. L. REV. 305 

(2009); Raymond Paternoster et al., Justice by Geography and Race: The Administration of the 

Death Penalty in Maryland, 1978–1999, 4 MARGINS 1, 45 (2004). For ease of reference, this Article 
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the indicia used by state supreme courts to review capital sentences make 
reversal based on sentencing disparities highly unlikely.

28
 Indeed, the 

concept of relative disproportionality, or unusualness, rarely results in a 
reversal on such grounds.

29
 The consequence of state courts‘ largely 

ignoring this concept has been the perpetuation of disparity in the 
sentencing of state crimes, particularly in capital cases.

30
 

As Justice John Paul Stevens explained in his statement in response to 
the denial of certiorari in Walker v. Georgia,

31
  

The Georgia Supreme Court‘s failure to [examine other 
similar non-death cases] creates an unacceptable risk that it 
will overlook a sentence infected by impermissible 
considerations. . . . And the likely result of such a truncated 
review. . . is the arbitrary or discriminatory imposition of 
death sentences in contravention of the Eighth Amendment.

32
 

This Article argues for the restoration of the concept of relative 
proportionality under the Eighth Amendment and proposes a theoretical 
model for its application. Further, this Article attempts to address the 
central problem of relative proportionality—the inherent difficulty in 
applying it to individual cases—by offering a practical framework to 

                                                                                                                      
refers to sentencing in all capital cases as jury sentencing, although this is not the practice in every 

jurisdiction. Clearly the ideas articulated herein concerning relative proportionality would also 

apply in cases where trial judges or three-judge panels sentence capital defendants. 

 28. As explained in Part II.B, infra, most states use a precedent-seeking approach that 

considers only one or two ―similar‖ death cases in reaching the conclusion that a case is relatively 

proportionate. 

 29. See BALDUS, supra note 27, at 281 (finding few cases reversed on comparative 

proportionality review grounds in the fifteen years after Gregg was decided). 

 30. See, e.g., WILLIAM J. BOWERS, LEGAL HOMICIDE: DEATH AS PUNISHMENT IN AMERICA, 

1864–1982 68 (1984); SAMUEL GROSS & ROBERT MAURO, DEATH AND DISCRIMINATION: RACIAL 

DISPARITIES IN CAPITAL SENTENCING passim (1989); David C. Baldus & George Woodworth, Race 

Discrimination in the Administration of the Death Penalty: An Overview of the Empirical Evidence 

with Special Emphasis on the Post-1990 Research, 39 CRIM. L. BULL. 194, 213 (2003); David C. 

Baldus, Charles A. Pulaski Jr., & George Woodworth, Arbitrariness and Discrimination in the 

Administration of the Death Penalty: A Challenge to State Supreme Courts, 15 STETSON L. REV. 

133, 143 (1986); David C. Baldus, Charles Pulaski, & George Woodworth, Comparative Review of 

Death Sentences: An Empirical Study of the Georgia Experience, 74 J. CRIM. L. & CRIMINOLOGY 

661, 731 (1983); William J. Bowers, The Persuasiveness of Arbitrariness and Discrimination 

Under Post-Furman Capital Statutes, 74 J. CRIM. L. & CRIMINOLOGY 1067, 1071–72 (1983); 

William J. Bowers & Glenn L. Pierce, Arbitrariness and Discrimination Under Post-Furman 

Capital Statutes, 26 CRIME & DELINQ. 563, 593–629 (1980); Samuel R. Gross, Race and Death: 

The Judicial Evaluation of Evidence of Discrimination in Capital Sentencing, 18 U.C. DAVIS L. 

REV. 1275, passim (1985); Joseph E. Jacoby & Raymond Paternoster, Sentencing Disparity and 

Jury Packing: Further Challenges to the Death Penalty, 73 J. CRIM. L. & CRIMINOLOGY 379, 

passim (1982). 

 31.  129 S. Ct. 453 (2008) (mem.). 

 32. Id. at 456–57. 
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determine the relative proportionality of the imposition of the death penalty 
in a given case. 

Part I outlines the concept of relative proportionality, tracks its origins, 
and examines relative proportionality jurisprudence. Part II then explores 
the current applications of relative proportionality review by the various 
state supreme courts and describes the unfortunate outcomes of these 
passive approaches. Part III offers a theoretical model for practicing 
relative proportionality and describes its application. Lastly, Part IV 
illustrates the benefits of practicing proportionality. 

I.  THE CONCEPT OF RELATIVE PROPORTIONALITY 

A.  Furman and the Origins of Relative Proportionality 

In Furman v. Georgia, Justice Potter Stewart famously proclaimed that 
the death sentences at issue were ―cruel and unusual in the same way that 
being struck by lightning is cruel and unusual.‖

33
 Noting ―the petitioners 

are among a capriciously selected random handful upon whom the sentence 
of death has in fact been imposed,‖ he found that the Eighth Amendment 
prohibited the use of the death penalty where it was ―so wantonly and so 
freakishly imposed.‖

34
 

The other four concurring Justices each echoed Stewart‘s sentiments in 
their own opinions.

35
 Justice William O. Douglas emphasized that the use 

of the death penalty violated the Eighth Amendment because at the time 
the state statutes at issue were ―pregnant with discrimination.‖

36
 Justice 

Byron R. White added that the death penalty was ―exacted with great 
infrequency even for the most atrocious crimes‖ such that there was ―no 
meaningful basis for distinguishing the few cases in which it is imposed 
from the many cases in which it is not.‖

37
 Justice William J. Brennan Jr. 

agreed: ―When the punishment of death is inflicted in a trivial number of 
the cases in which it is legally available, the conclusion is virtually 
inescapable that it is being inflicted arbitrarily.‖

38
 Finally, Justice Thurgood 

Marshall argued that the arbitrariness inherent in the use of capital 
punishment at the time ―shocks the conscience and sense of justice of the 
people‖ who were informed about how states administered capital 

                                                                                                                      
 33. 408 U.S. 238, 309 (1972) (Stewart, J., concurring). 

 34. Id. at 309–10. 

 35. In Furman, the Supreme Court held 5–4 in a per curiam opinion that the use of the death 

penalty violated the Eighth Amendment. Id. at 240. All five Justices in the majority wrote separate 

opinions explaining their respective views about why the current use of the death penalty was 

unconstitutional. 

 36. Id. at 257 (Douglas, J., concurring). 

 37. Id. at 313 (White, J., concurring). 

 38. Id. at 293 (Brennan, J., concurring). Justice Brennan further commented, ―Indeed, [the 

administration of the death penalty] smacks of little more than a lottery system.‖ Id. 
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punishment.
39

 
At its heart, the Furman decision found the death penalty 

unconstitutional because there were no indicia or standards determining 
which murders warranted the death penalty.

40
 As applied at the time, 

capital sentencing requirements contained no mechanism to ensure that 
courts treated like cases alike.

41
 Justice Brennan explained: 

No one has yet suggested a rational basis that could 
differentiate in those terms the few who die from the many 
who go to prison. Crimes and criminals simply do not admit 
of a distinction that can be drawn so finely as to explain, on 
that ground, the execution of such a tiny sample of those 
eligible.

42
 

The Court in Furman highlighted the absence of a principle to distinguish 
murderers deserving death from murderers deserving a lesser sentence.

43
 

Thus, because the cases resulting in death sentences were arbitrary relative 
to the many similar cases in which defendants did not receive the death 
penalty, those sentences violated the Eighth Amendment.

44
 

The central problem with the death penalty according to the Supreme 
Court in 1972, then, was its random and arbitrary application.

45
 The 

Court‘s concern was not that the death penalty was excessive in certain 
types of cases, but rather that states lacked a mechanism to achieve a 
meaningful consistency in determining which convicted criminals deserved 

                                                                                                                      
 39. Id. at 360 (Marshall, J., concurring) (quoting United States v. Rosenberg, 195 F.2d 583, 

608 (2d Cir. 1952)) (internal quotation marks omitted). 

 40. See supra notes 34–38. 

 41. Id. 

 42. Furman, 408 U.S. at 294 (Brennan, J., concurring). 

 43. See supra notes 34–38. 

 44. Id. 

 45. This concern echoed the sentiment of Justice Brennan‘s dissent a year earlier in 

McGautha v. California: 

The question that petitioners present for our decision is whether the rule of law, 

basic to our society and binding upon the States by virtue of the Due Process 

Clause of the Fourteenth Amendment, is fundamentally inconsistent with capital 

sentencing procedures that are purposely constructed to allow the maximum 

possible variation from one case to the next, and provide no mechanism to prevent 

that consciously maximized variation from reflecting merely random or arbitrary 

choice. 

402 U.S. 183, 248 (1971) (Brennan, J., dissenting); see also John M. Harlan, Thoughts at a 

Dedication: Keeping the Judicial Function in Balance, 49 A.B.A. J. 943, 944 (1963) (―Our scheme 

of ordered liberty is based, like the common law, on enlightened and uniformly applied legal 

principle, not on ad hoc notions of what is right or wrong in a particular case.‖). For an extended 

discussion of the Supreme Court‘s decision in McGautha, see Berry, supra note 9, at 76–77. 
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death.
46

 Put differently, the Furman Court‘s concern was not one of 
absolute proportionality—defining limits on the types of offenders and 
crimes eligible for death under the Eighth Amendment—but one of relative 
proportionality—requiring some safeguards or statutory measures that 
could achieve a meaningful level of consistency in sentencing outcomes in 
capital cases.

47
 

In 1976, four years after Furman, the Court reinstated the death penalty 
in Gregg v. Georgia.

48
 Gregg validated the Georgia death penalty statute 

that the state amended in response to Furman.
49

 In its decision, the Court 
cited several features of the new Georgia sentencing procedure that 
alleviated the Furman concern of arbitrary sentencing outcomes resulting 
from unfettered jury discretion.

50
 First, the Georgia statute bifurcated the 

sentencing procedure by separating the determination of sentencing from 
the determination of guilt.

51
 Second, the statute created ten aggravating 

factors, at least one of which the State had to prove beyond a reasonable 
doubt before death became a potential sentence.

52
 Third, the statute 

required the jury to weigh the aggravating factors against any mitigating 
factors offered into evidence at sentencing.

53
 

Finally,  

[a]s an important additional safeguard against arbitrariness 
and caprice, the Georgia statutory scheme provide[d] for 
automatic appeal of all death sentences to the State‘s Supreme 
Court. That court [was] required by statute to review each 
sentence of death and determine whether it was imposed 
under the influence of passion or prejudice, whether the 
evidence supports the jury‘s finding of a statutory aggravating 
circumstance, and whether the sentence is disproportionate 

                                                                                                                      
 46. See supra notes 34–38. 

 47. The Court has not ignored these other questions. Indeed, these issues of absolute 

proportionality have animated much of its recent Eighth Amendment jurisprudence. See supra notes 

1–4. 

 48. 428 U.S. 153 (1976). 

 49. For a discussion of the capital statutes enacted by most states in rapid reaction to Furman, 

see Corinna Barrett Lain, Furman Fundamentals, 82 WASH. L. REV. 1, 45–55 (2007) (describing the 

strong response of states in opposition to the Furman decision). On the same day that it decided 

Furman, the Supreme Court also decided several companion cases assessing state death penalty 

schemes. See Woodson v. North Carolina, 428 U.S. 280 (1976) (holding North Carolina‘s new 

capital statute unconstitutional); Jurek v. Texas, 428 U.S. 262 (1976) (upholding Texas‘s new 

capital statute); Roberts v. Louisiana, 428 U.S. 325 (1976) (holding Louisiana‘s new capital statute 

unconstitutional); Proffitt v. Florida, 428 U.S. 242 (1976) (upholding Florida‘s new capital statute).  

 50. Gregg, 428 U.S. at 197 (plurality opinion). 

 51. Id. at 195. 

 52. Id. at 196–97. 

 53. Id. at 206. 
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compared to those sentences imposed in similar cases.
54

 

This ―comparative‖ proportionality review provided a check on the 
inherent disparity in jury sentencing such that courts could reverse 
relatively disproportionate cases for resentencing.

55
 

Gregg concluded that the new procedures satisfied the concerns raised 
in Furman because they ensured that a sentence of death would not be 
relatively disproportionate.

56
 The Court found that the procedures provided 

in Gregg adequately addressed the risk identified in Furman that Georgia‘s 
former capital sentencing procedures lacked a ―meaningful basis for 
distinguishing the few cases in which [the death penalty] is imposed from 
the many cases in which it is not.‖

57
 Thus, Gregg addressed the Furman 

problem of arbitrariness by ensuring the relative proportionality of 
outcomes through (1) jury guidance via aggravating factors and (2) 
appellate review of sentences. 

These decisions clearly established an Eighth Amendment doctrine 
requiring states to adopt general rules that narrow the class of offenders 
eligible for the death penalty and provide meaningful appellate review of 
jury decisions. The purpose of an aggravating factor requirement was, in 
theory, to categorize offenders such that juries would punish those who 
commit ―like crimes‖ in similar ways or under similar circumstances. 
Likewise, the function of meaningful appellate review, particularly in the 
form of comparative proportionality review, was to act as a safeguard to 
prevent death sentences in ―dissimilar‖ cases, thus ensuring relative 
proportionality.

58
 

B.  Pulley and Comparative Proportionality Review 

In Pulley v. Harris,
59

 decided almost a decade later, the Supreme Court 
considered whether California‘s capital punishment statute violated the 
Eighth Amendment by not requiring comparative proportionality review of 
capital sentences by the state supreme court.

60
 The question before the 

Court specifically was whether the meaningful appellate review required 
by the Eighth Amendment must include comparative proportionality 
review: some method by which the appellate court compares the case on 

                                                                                                                      
 54. Id. at 198 (citing GA. CODE ANN. § 27-2537(c) (Supp. 1975)). 

 55. Id. at 206. 

 56. Id. at 206–07. 

 57. Id. at 188 (quoting Furman v. Georgia, 408 U.S. 238, 313 (1972) (White, J., concurring)) 

(internal quotation marks omitted). 

 58. Appellate review provides the best opportunity to correct relative disproportionality. This 

is because appellate courts, unlike trial courts (and particularly juries), have the benefit of 

comparing cases rather than just deciding one case under a general standard. See discussion infra 

Part II.B. 

 59. 465 U.S. 37 (1984). 

 60. Id. at 39–41. 
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appeal to ―similar‖ cases.
61

 
Citing its prior approval of capital systems that did not require 

comparative proportionality review, the Court held that the Eighth 
Amendment did not require such review.

62
 While finding that comparative 

proportionality review can serve as a valuable safeguard against disparate 
and arbitrary outcomes in capital cases, the Court made clear that it was 
not required so long as other safeguards were present that achieved the 
same end: a level of relative proportionality among cases.

63
 The Court 

explained that specifications in the California capital scheme limiting 
death-eligibility and requiring automatic appellate review were sufficient 
safeguards to satisfy the Court‘s concerns in Furman.

64
 

Justice Stevens concurred to emphasize that the Court‘s decision could 
only be consistent with Furman if the Eighth Amendment requires some 
kind of ―meaningful appellate review,‖ even if not in the form of 
comparative proportionality review.

65 
As Justice Stevens explained: ―To 

summarize, in each of the statutory schemes approved in our prior cases, as 
in the scheme we review today, meaningful appellate review is an 
indispensable component of the Court‘s determination that the State‘s 
capital sentencing procedure is valid.‖

66
 Thus, while comparative 

proportionality review is not specifically required, states must employ 
safeguards in their capital sentencing procedures.

67
 Examples of these 

safeguards include limiting the class of offenders eligible for the death 
penalty and requiring appellate review of capital sentencing to minimize 

                                                                                                                      
 61.  Id. at 43–44. 

 62. Id. at 44–45. The Court specifically cited the Texas and Florida systems that it approved 

on the same day it decided Gregg. Id. at 44. 

 63. Id. at 44–46. 

 64. Id. at 51–53. 

 65. Id. at 54 (Stevens, J., concurring); see, e.g., Randall Coyne, Marking the Progress of a 

Humane Justice: Harry Blackmun’s Death Penalty Epiphany, 43 U. KAN. L. REV. 367, 411 (1995) 

(stating that because death is different from other forms of punishment, ―searching appellate review 

of death sentences and their underlying convictions [are] indispensable components of a 

constitutional death penalty scheme‖) (citing Callins v. Collins, 114 S. Ct. 1127, 1129 (1994) 

(Blackmun, J., dissenting)); White, supra note 20, at 815–17.  

 66. Pulley, 465 U.S. at 59 (Stevens, J., concurring). 

 67. Id. at 54. The Court further discussed this principle in McCleskey v. Kemp, where the 

Supreme Court again rejected an opportunity to use the concept of relative proportionality to protect 

against systemic arbitrariness in the use of the death penalty. 481 U.S. 279 (1987). In McCleskey, 

the petitioner famously challenged his death sentence based on evidence of racial bias in the 

administration of the death penalty in Georgia. Id. at 286. The Supreme Court held, in a 5–4 

decision, that McCleskey‘s sentence did not violate the Eighth or Fourteenth Amendments because 

petitioner failed to produce evidence of discrimination in his particular case. Id. at 292–93. Despite 

this holding, the concept of relative proportionality still remains part of the Eighth Amendment 

analysis. See White, supra note 20, at 818–19, 837–39. Where Pulley stated that the Eighth 

Amendment requirement of relative proportionality does not require any particular scheme of 

review, 465 U.S. at 44–46, McCleskey stands for the idea that relative proportionality must be 

measured based on the facts of the case on review, 481 U.S. at 292–93. 
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the disparity among cases and provide some level of relative 
proportionality. 

C.  Walker and the Rediscovery of Relative Proportionality 

In 2008, Artemus Rick Walker challenged the failure of the Georgia 
Supreme Court to ―conduct meaningful proportionality review‖ in the 
appeal of his capital conviction.

68
 Although the U.S. Supreme Court denied 

Walker‘s petition for failure to raise and litigate the claim in state court, 
Justice Stevens emphasized the failure of the Georgia Supreme Court to 
conduct acceptable proportionality review.

69
 

First, Justice Stevens chastised the Georgia Supreme Court for the 
―perfunctory‖ nature of its proportionality review, specifically because the 
court stated its finding that Walker‘s sentence was proportional in one 
―conclusory‖ paragraph.

70
 He also took issue with the Court‘s appendix of 

―similar‖ cases, because the appendix made ―no reference to the facts of 
those cases or to the aggravating circumstances found by the jury.‖

71
 

In addition, Justice Stevens found fault with the Georgia Supreme 
Court‘s decision to limit its examination of ―similar‖ cases to those in 
which the jury had sentenced the defendant to death.

72
 He emphasized 

comparative proportionality review should include an examination of 
―similar‖ cases in which the defendant did not receive a death sentence.

73
 

Further, he claimed that the state supreme court should also use, as points 
of comparison, ―similar‖ cases in which the prosecution chose not pursue 
the death penalty.

74
 Indeed, Justice Stevens cited a number of Georgia 

cases in each of these categories that were comparable to Walker‘s case.
75

 
Of these concerns, Justice Stevens objected most to the systemic 

practice of considering only death cases, noting that, ―Since Pulley, the 
Georgia Supreme Court has significantly narrowed the universe of cases 
from which it culls comparators. It now appears to be the court‘s practice 

                                                                                                                      
 68. Walker v. Georgia, 129 S. Ct. 453, 453 (2008) (denying petition for writ of certiorari) 

(internal quotation marks omitted). 

 69. Id. at 455–56. 

 70. Id. at 455. As explained below, this approach is typical for states that conduct 

comparative proportionality review. For an appeal to Louisiana to reform its comparative 

proportionality review in light of Walker, see Bidish J. Sarma, Robert J. Smith, and G. Ben Cohen, 

Struck by Lightning: Walker v. Georgia and Louisiana’s Proportionality Review of Death 

Sentences, 37 S.U. L. REV. 65 (2009). 

 71. Walker, 129 S. Ct. at 455. 

 72. Id. at 455–56. This is the approach employed by most state supreme courts engaged in 

comparative proportionality review. See infra notes 138–39 and accompanying text. 

 73. Walker, 129 S. Ct. at 456. 

 74. Id. 

 75. Id. For an argument that Georgia‘s current capital system violates the Eighth Amendment, 

see Kristen Nugent, Proportionality and Prosecutorial Discretion: Challenges to the 

Constitutionality of Georgia’s Death Penalty Laws and Procedures Amidst the Deficiencies of the 

State’s Mandatory Appellate Review Structure, 64 U. MIAMI L. REV. 175 (2009). 
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never to consider cases in which the jury sentenced the defendant to life 
imprisonment.‖

76
 He indicated that this approach was different from the 

one the Court had previously upheld in Zant v. Stephens
77

 and Gregg.
78

 
More importantly, he argued that this ―truncated review‖ would increase 
the likelihood of an arbitrary and discriminatory imposition of the death 
penalty in Georgia cases.

79
 

II.  THE FLAWED USE OF RELATIVE PROPORTIONALITY 

The Supreme Court‘s decision to reinstate the death penalty in 1976 
rested in large part on the promise of safeguards in state sentencing 
schemes to remedy the disparate imposition of the death penalty by state 
juries. Two principles—a narrowing of the class of offenders eligible for 
the death penalty and meaningful appellate review of jury sentences—were 
the cornerstones of the state statutory schemes approved that year. Again, 
these safeguards sought to achieve the goal of relative proportionality by 
bringing some level of consistency to the sentencing outcomes of similarly 
situated offenders.

80
 

Thirty years later, it is abundantly clear that neither of these safeguards 
limits disparity in capital sentencing. Indeed, the use of the death penalty 
is, in many ways, much the same as it was when Furman was decided in 
1972.

81
 The current number of death sentences and the annual number of 

executions have decreased to a level similar to that of the early 1970s.
82

 As 

                                                                                                                      
 76. Walker, 129 S. Ct. at 457. 

 77. 462 U.S. 862 (1983). 

 78. Walker, 129 S. Ct. at 457. In Zant, the Supreme Court affirmed Georgia‘s capital 

punishment system, allowing a death sentence to stand even though one aggravating factor had been 

invalidated on appeal. 462 U.S. at 884–86 (1983). The Court‘s decision rested in part on the 

collective safeguards present in the Georgia system that had been in place prior to the Court‘s 

decision in Gregg, including its comparative proportionality review. Id. at 875–77. 

 79. Walker, 129 S. Ct. at 457. 

 80. See supra Part I.A; Berry, supra note 9, at 80. 

 81. This Article is certainly not the first to observe the general regression toward a pre-

Furman era death penalty jurisprudence. See, e.g., John H. Blume et al., When Lightning Strikes 

Back: South Carolina’s Return to the Unconstitutional, Standardless Capital Sentencing Regime of 

the Pre-Furman Era, 4 CHARLESTON L. REV. 479, 483 (2010) (arguing that South Carolina‘s system 

has returned to its pre-Furman status); Nugent, supra note 75, at 175–76 (arguing that Georgia‘s 

automatic review of death sentences ―has failed to provide any meaningful check on the systemic 

arbitrariness and unfairness‖ of the administration of the death penalty); Bill Rankin et al., A Matter 

of Life or Death: Day One: Death Still Arbitrary, ATLANTA J. CONST., Sept. 23, 2007, 

http://www.ajc.com/metro/content/metro/stories/deathpenalty/dayone/dpdayone1.html (reporting 

that 56% of all murders in a decade studied in Georgia were eligible for death, including hundreds 

of moderately aggravated cases); John Seigenthaler, Deeper Look Shows Even More Cases of 

Unequal Justice, TENNESSEAN, Jan. 10, 2010 (reporting on the striking differences in sentences that 

state judges and juries gave women convicted of killing their abusive husbands in Tennessee). 

 82. See generally DEATH PENALTY INFO. CTR., THE DEATH PENALTY IN 2011: YEAR END 

REPORT (2011), available at http://www.deathpenaltyinfo.org/documents/2011__Year__End.pdf. 

(showing historical statistics of execution rates in the United States). 
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a result, the use of the death penalty is exceedingly rare in light of the 
number of homicides committed in the United States on an annual basis.

83
 

More than ever, commentators recognize that there is no way to 
distinguish defendants who receive the death penalty from those who do 
not.

84
 Geography is as significant a factor as any other in distinguishing 

which cases result in a death sentence.
85

 Geographical differences are most 
obvious on a state level, where Texas still accounts for the vast majority of 
executions.

86
 Capital murderers convicted in former Confederate states are 

much more likely to receive the death penalty than those convicted 
elsewhere.

87
 More disturbing, though, is the widespread presence of such 

disparities at a county level. Within a given capital state, an eligible 
defendant‘s chances of receiving a capital sentence vary drastically 
depending on the county in which he commits the crime.

88
 

In addition, scholars have widely documented the persistence of racial 
discrimination in the administration of the death penalty.

89
 The race of the 

victim, and to a lesser extent, the race of the defendant, both significantly 
influence the likelihood of a death sentence.

90
 In addition, studies have 

consistently shown that race plays a significant role in prosecutorial 
decisionmaking. For example, prosecutors are significantly more likely to 
seek the death penalty in a case involving an African-American defendant 
and a white victim than in a case involving a white defendant and an 
African-American victim.

91
 

These disparities persist in large part because the purported 
safeguards—aggravating factors and appellate review—do little to 
minimize the disparities in jury sentencing decisions.

92
 To understand why 

                                                                                                                      
 83. See, e.g., John H. Blume, Twenty-Five Years of Death: A Report of the Cornell Death 

Penalty Project on the ―Modern‖ Era of Capital Punishment in South Carolina, 54 S.C. L. REV. 

285, 297–98 (2002) (providing data concerning the number of death sentences as compared to the 

number of homicides, and estimating the national average death sentencing rate to be ―twenty-one 

death sentences for every 1,000 homicides‖); see also Alex Kozinski & Sean Gallagher, Death: The 

Ultimate Run-On Sentence, 46 CASE W. RES. L. REV. 1, 3–4 (1995) (lamenting the infrequency with 

which capital punishment is actually carried out throughout the country). 

 84. See supra note 30. 

 85. See Barnes et al., supra note 27, at 307 (noting that geographic factors are ―more 

significant than racial factors‖); Adam M. Gershowitz, Statewide Capital Punishment: The Case for 

Eliminating Counties’ Role in the Death Penalty, 63 VAND. L. REV. 307, 308–11 (2010) 

(commenting that there is a geographic arbitrariness within death penalty states). 

 86. See State Execution Rates, DEATH PENALTY INFO. CTR, http://www.deathpenaltyinfo.org/ 

state-execution-rates (last visited Feb. 8, 2012). 

 87. See Murder Rates Nationally and by State, DEATH PENALTY INFO. CTR, http://www. 

deathpenaltyinfo.org/murder-rates-nationally-and-state (last visited Feb. 8, 2012). 

 88. See Gershowitz, supra note 85, at 309–11.  

 89. See supra note 30. 

 90. See supra note 30.  

 91. See supra note 30. 

 92. To be fair, such disparities can also result from prosecutorial discretion and resource 

disparities among counties, but as explained below, comparative proportionality review can serve to 
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this is the case, it is useful to first examine how courts currently use 
relative proportionality in capital cases. 

A.  Aggravating Factors 

Aggravating factors are prerequisites to death sentences. After Furman, 
most capital jurisdictions adopted such factors as a requirement for death-
eligibility.

93
 In a jurisdiction that requires aggravating factors, the state 

must prove that a defendant has committed an ―aggravated‖ murder, 
involving one or more statutory aggravating factors or circumstances, in 
order for the defendant to be eligible for a death sentence.  

The vast majority of these states have identified at least nine 
aggravating factors.

94
 Examples of statutory aggravating factors include: 

murder of an elected official, law enforcement officer, or other public 
official; murder of a minor, elderly, pregnant, or disabled victim; the 
murder of two or more individuals; felony murder; especially heinous, 
atrocious, cruel, or depraved murder; murder committed to prevent arrest; 
murder committed to silence a witness; murder committed for pecuniary 
gain; murder whereby the offender created a risk of death for one or more 
individuals other than the victim; that the offender committed a prior 
murder; that the offender committed the murder while in custody or on 
parole; that the offender committed the murder after he lay in wait; that the 
offender committed the murder after substantial premeditation; that the 
offender was a drug dealer; and that the offender committed the murder as 
part of gang activity.

95
 

The goal of an aggravating factors requirement is to separate death-
eligible cases from non-death-eligible cases and to promote consistency in 
sentencing by restricting the cases that come before a jury.

96
 In practice, as 

                                                                                                                      
cure such disparities. See discussion infra Part III.B. 

 93. See Lain, supra note 49, at 55–61; THE CONSTITUTION PROJECT, MANDATORY JUSTICE: 

THE DEATH PENALTY REVISITED 12 (2006), available at http://www.constitutionproject.org/pdf/ 

30.pdf.  

 94. For a complete list of aggravating factors listed by state, see Aggravating Factors for 

Capital Punishment by State, DEATH PENALTY INFO. CTR., http://www.deathpenaltyinfo.org/ 

aggravating-factors-capital-punishment-state (last visited Feb. 8, 2012). 

 95. Id. 

 96. The Court has consistently emphasized the importance of aggravating factors as a 

constitutional safeguard. See, e.g., Kansas v. Marsh, 548 U.S. 163, 173–74 (2006) (―[A] state 

capital sentencing system must: (1) rationally narrow the class of death-eligible defendants; and (2) 

permit a jury to render a reasoned, individualized sentencing determination based on a death-

eligible defendant‘s record, personal characteristics, and the circumstances of his crime.‖); 

Buchanan v. Angelone, 522 U.S. 269, 275 (1998) (―In the eligibility phase, the jury narrows the 

class of defendants eligible for the death penalty, often through consideration of aggravating 

circumstances.‖); Tuilaepa v. California, 512 U.S. 967, 972 (1994) (―As we have explained, the 

aggravating circumstance must meet two requirements. First, the circumstance may not apply to 

every defendant convicted of a murder; it must apply only to a subclass of defendants convicted of 

murder.‖); Arave v. Creech, 507 U.S. 463, 474 (1993) (―If the sentencer fairly could conclude that 
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discussed below, such separation rarely occurs.
97

 
An examination of the effect of aggravating factors on a statutory 

sentencing scheme demonstrates that the purported safeguard created by 
the factors is currently inadequate to achieve its intended purpose.

98
 These 

aggravating factors suffer from three fundamental weaknesses. First, the 
individual factors are broad enough to allow a wide variety of ―different‖ 
cases to reach the jury for capital sentencing. Second, the categories are 
unhelpful in excluding cases that should not be eligible for a capital 
sentence. Third, when viewed holistically, the collective breadth of 
aggravating factors in a state means that almost any homicide can be 
eligible for death.

99
 

 
 

                                                                                                                      
an aggravating circumstance applies to every defendant eligible for the death penalty, the 

circumstance is constitutionally infirm.‖); Lowenfield v. Phelps, 484 U.S. 231, 244 (1988) (―The 

use of ‗aggravating circumstances‘ is not an end in itself, but a means of genuinely narrowing the 

class of death-eligible persons and thereby channeling the jury‘s discretion.‖); Spaziano v. Florida, 

468 U.S. 447, 460 (1984) (―If a State has determined that death should be an available penalty for 

certain crimes, then it must administer that penalty in a way that can rationally distinguish between 

those individuals for whom death is an appropriate sanction and those for whom it is not.‖). The 

Court has further limited the scope of the death penalty in recent decisions holding that persons who 

rape but do not kill a child, persons with an intellectual disability, and persons under the age of 

eighteen cannot be sentenced to death. See Kennedy v. Louisiana, 554 U.S. 407, 413 (2008) (child 

rape); Roper v. Simmons, 543 U.S. 551, 568, 568 (2005) (under eighteen); Atkins v. Virginia, 536 

U.S. 304, 321 (2002) (intellectual disability). In concluding that the Eighth Amendment prohibits 

capital punishment for intellectually disabled defendants, the Court noted that this and previous 

categorical exclusions were necessary in order to ensure ―that only the most deserving of execution 

are put to death.‖ Id. at 319. 

 97. A recent study in Missouri concluded that 76% of those convicted of homicide were 

death-eligible under the state‘s statute. Barnes et al., supra note 27, at 309. In California, more than 

90% of adults convicted of first degree murder are eligible to receive a death sentence. Cal. 

Comm‘n on the Fair Admin. of Justice, Minutes of Public Hearing, Jan. 10, 2008 41 (testimony of 

Professor Steven Shatz), available at http://www.ccfaj.org/documents/reports/dp/expert/Sacto 

PublicHearingMinutes.pdf.  

 98. See, e.g., Chelsea Creo Sharon, The ―Most Deserving‖ of Death: The Narrowing 

Requirement and the Proliferation of Aggravating Factors in Capital Sentencing Statutes, 46 

HARV. C.R.-C.L. L. REV. 223, 232–38 (2011) (arguing that the proliferation of aggravating factors 

has rendered them useless as a means by which to narrow the class of murderers eligible for the 

death penalty); Kathleen D. Weron, Comment, Rethinking Utah’s Death Penalty Statute: A 

Constitutional Requirement for the Substantive Narrowing of Aggravating Circumstances, 1994 

UTAH L. REV. 1107, 1141–49 (1994) (arguing that Utah‘s system of aggravating factors is 

unconstitutional). 

 99. Sharon, supra note 98, at 223–24. Indeed, reform commissions in Illinois (before that 

state abolished the death penalty) and Massachusetts have recommended reducing statutory lists of 

aggravators to just five or six factors. See MASS. GOVERNOR‘S COUNCIL ON CAPITAL PUNISHMENT, 

FINAL REPORT 6–12 (2004), available at http://www.lawlib.state.ma.us/docs/5-3-04Governorsreport 

capitalpunishment.pdf; REPORT OF THE GOVERNOR‘S COMMISSION ON CAPITAL PUNISHMENT 66–68 

(2002), available at http://www.idoc.state.il.us/ccp/ccp/reports/commission_report/complete_repo 

rt.pdf. 
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The first problem—the scope of the individual aggravating factor 
categories—occurs most prominently in the felony murder category.

100
 

Most capital states have felony murder provisions that allow a case to 
become death-eligible if the homicide occurs during the commission of a 
felony.

101
 In fact, a significant majority of homicides occur during the 

commission of a felony.
102

 For example, in many jurisdictions, possession 
of a firearm by the offender is a felony. In addition, many homicides occur 
when burglaries or robberies go awry. Likewise, many crimes also have a 
sexual motive, making such crimes likely to qualify as felony murder.  

Because felony murder does not require intent to kill, the range of 
individuals charged with felony murder can include both an individual who 
commits a brutal premeditated murder and an individual who, at the last 
minute, agrees to be the getaway driver in a convenience store robbery.

103
 

This aggravating factor does nothing to distinguish between such cases.
104

 
Similarly, many state statutes include an aggravating factor based on 

the ―heinousness‖ of the crime articulated in language such as 
―outrageously or wantonly vile, horrible and inhuman.‖

105
 In a series of 

                                                                                                                      
 100. Felony murder has long been criticized as an acceptable way of determining which 

offenders should be eligible for the death penalty and which should not. See, e.g., Nelson E. Roth & 

Scott E. Sundby, The Felony-Murder Rule: A Doctrine at the Constitutional Crossroads, 70 

CORNELL L. REV. 446, 447–48 (1985) (arguing that the felony-murder rule ―makes it possible that 

‗the most serious sanctions known to law might be imposed for accidental homicide‘‖ and that in 

addition to such ―theoretical defects‖ the rule ―contravenes due process and eighth amendment 

protections‖ (quoting John Calvin Jeffries Jr. & Paul B. Stephan III, Defenses, Presumptions, and 

Burden of Proof in the Criminal Law, 88 YALE L.J. 1325, 1383 (1979))); Steven F. Shatz, The 

Eighth Amendment, the Death Penalty, and Ordinary Robbery-Burglary Murderers: A California 

Case Study, 59 FLA. L. REV. 719, 750–52 (2007) (arguing that California‘s felony murder statute 

creates disproportionate outcomes in capital cases). 

 101. David McCord, Should Commission of a Contemporaneous Arson, Burglary, 

Kidnapping, Rape, or Robbery Be Sufficient to Make a Murderer Eligible for a Death Sentence?—

An Empirical and Normative Analysis, 49 SANTA CLARA L. REV. 1, 1 (2009). 

 102. See, e.g., Baldus et al., Arbitrariness and Discrimination in the Administration of the 

Death Penalty: A Challenge to State Supreme Courts, 15 STETSON L. REV. 133, 138 n.14 

(describing such results in a variety of studies); Barnes et al., supra note 27, at 323 tbl.2.2 (noting 

that felony murder aggravator is present in over 52% of all cases); McCord, supra note 101, at 1 

(noting that more than 60% of defendants committed murder in the course of one of five predicate 

felonies, triggering death eligibility under the felony murder aggravator). 

 103. This was the case of Sandra Lockett, who faced the death penalty for being a getaway car 

driver until her case was reversed by the Supreme Court because the Ohio statute prohibited 

consideration of certain types of mitigating evidence. Lockett v. Ohio, 438 U.S. 586, 608 (1978). 

 104. See supra note 100. 

 105. The Supreme Court‘s continued acceptance of this principle has attracted significant (and 

mostly critical) academic commentary. See, e.g., Richard A. Rosen, The ―Especially Heinous‖ 

Aggravating Circumstance in Capital Cases—the Standardless Standard, 64 N.C. L. REV. 941 

(1986) (arguing that the ―especially heinous‖ aggravating factor is an unconstitutional standard for 

death eligibility because it broadens those cases instead of narrowing them); see also Richard W. 

Garnett, Note, Depravity Thrice Removed: Using the ―Heinous, Cruel, or Depraved‖ Factor to 

Aggravate Convictions of Nontriggermen Accomplices in Capital Cases, 103 YALE L.J. 2471 (1994) 
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cases, the Court established that vague aggravating factors are valid under 
the Eighth Amendment so long as the state trial court gives a limiting 
construction further defining the factor.

106
 Even with these limiting 

constructions, however, such aggravating factors provide very little 
guidance to juries as to the availability of the death penalty because courts‘ 
limiting constructions are notoriously vague.

107
 As with the felony murder 

factor, a ―heinousness‖ aggravator can capture a broad range of cases and 
cannot identify death-eligible defendants effectively. 

The second significant problem with states‘ current use of aggravating 
factors in sentencing is that the more objective indicia are unable to 
discriminate between cases that are clearly ―different‖ in terms of relative 
proportionality. Killing a police officer, for instance, will more likely 
receive a death sentence than a typical murder, partly because the state 
wants to deter such crimes and partly because killing an officer of the 
peace is especially offensive to society.

108
 Nonetheless, the facts 

underlying two cases of murder of a police officer could be drastically 

                                                                                                                      
(arguing that the use of the ―heinous, cruel, or depraved‖ aggravating factor in cases involving 

nontriggermen ―creates an intolerable, and unconstitutional, risk of arbitrary and capricious 

sentencing by imputing responsibility for the particularly horrific manner of killing to a defendant 

whose responsibility for the killing itself is attenuated‖ (first internal quotation marks omitted)); cf. 

Laurel L. Cleek, The Constitutionality of the ―Heinous, Atrocious, or Cruel‖ Aggravating 

Circumstance in Death Penalty Cases and Its Interpretation by Tennessee Courts, 31 U. MEM. L. 

REV. 939 (2001) (examining the Tennessee Supreme Court‘s piecemeal approach to upholding the 

―heinous, atrocious, or cruel‖ aggravator in the face of constitutional challenges and arguing that 

such broadening of death penalty eligibility will keep society safe from repeat offenders). 

 106. See, e.g., Walton v. Arizona, 497 U.S. 639, 654 (1990) (upholding ―especially heinous, 

cruel, or depraved‖ aggravating factor because of limiting instruction); Maynard v. Cartwright, 486 

U.S. 356, 363–64 (1988) (relying on precedent set in Godfrey v. Georgia, 446 U.S. 420 (1980), and 

striking down ―especially heinous‖ circumstance for vagueness); Godfrey, 446 U.S. at 428–29, 432 

(invalidating ―outrageously or wantonly vile‖ factor for vagueness); Proffitt v. Florida, 428 U.S. 

242, 255–56 (1976) (plurality opinion) (holding that the Florida aggravating and mitigating 

circumstances were not vague and overbroad because of limiting instructions on ―heinous‖ 

aggravator). 

 107. See Rosen, supra note 105, at 945. 

 108. For purposes of this discussion, death-worthiness is a relative concept. Indeed, one could 

argue that the death penalty is never an appropriate punishment. See Gregg v. Georgia, 428 U.S. 

153, 231 (1976) (Marshall, J., dissenting) (―In Furman v. Georgia, I set forth at some length my 

views on the basic issue presented to the Court in these cases. The death penalty, I concluded, is a 

cruel and unusual punishment prohibited by the Eighth and Fourteenth Amendments. That 

continues to be my view.‖) (citation omitted); see also id. at 230–31 (Brennan, J., dissenting) (―I 

therefore would hold . . . that death is today a cruel and unusual punishment prohibited by the 

Clause. ‗Justice of this kind is obviously no less shocking than the crime itself, and the new 

―official‖ murder, far from offering redress for the offense committed against society, adds instead a 

second defilement to the first.‘‖ (quoting ALBERT CAMUS, REFLECTIONS ON THE GUILLOTINE: AN 

ESSAY ON CAPITAL PUNISHMENT 5–6 (Richard Howard trans., 1959))). Indeed, Justices Powell, 

Blackmun, and Stevens eventually came to this same conclusion. For an exploration into their 

parallel repudiation of the death penalty, see William W. Berry III, Repudiating Death, 101 J. CRIM. 

L. & CRIMINOLOGY 441 (2011). 
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different, particularly where an officer is undercover. A driver who shoots 
an approaching uniformed officer in cold blood after the officer has pulled 
his car over is not sufficiently ―similar‖ (in terms of relative 
proportionality) to a robber who inadvertently shoots an undercover police 
officer while holding up a cash register.

109
  

The aggravating factor of killing two or more individuals presents 
similar problems. It is easy to identify these cases, but they are not 
necessarily ―similar.‖ In two separate cases involving multiple deaths, the 
defendants‘ levels of culpability and the harms caused by defendants could 
be very different, as could the levels of deterrence, if any, society might 
achieve by executing the two ―different‖ defendants.  

The third problem is the cumulative over breadth of the statutory 
aggravating factors within each state.

110
 Collectively, the aggravating 

factors cover such a wide variety of situations and circumstances that most 
homicides can become ―death-eligible‖ in most jurisdictions.

111
 Thus, 

aggravating factors are ineffective in discriminating between cases.
112

 
In addition to these inherent shortcomings, the Court has set the bar 

quite low for requiring a death sentence to relate to the charged aggravating 
factor. For instance, in Zant v. Stephens

113
 and Barclay v. Florida,

114
 the 

Court upheld death sentences even though it invalidated one of the 
underlying aggravating factors upon which the jury based its sentence.

115
 

                                                                                                                      
 109. In theory, a jury would ―get it right,‖ sentencing the first case to death and the second 

case to life. In practice, though, two different juries could arrive at opposite results, with the second 

case receiving death and the first receiving life, creating relatively disproportionate outcomes. 

 110. See, e.g., Blume, et al., supra note 81, at 494 (―The more narrowly a state‘s statutory 

aggravating factors are construed, the more likely its scheme as a whole is to satisfy the 

requirements of the Eighth Amendment. Conversely, the more broadly aggravating factors 

establishing death-eligibility are construed, the greater the likelihood that the state‘s capital 

sentencing scheme will violate the requirements established in Gregg.‖); see also id. at 494 n.59 

(―To avoid this constitutional flaw, an aggravating circumstance must genuinely narrow the class of 

persons eligible for the death penalty and must reasonably justify the imposition of a more severe 

sentence on the defendant compared to others found guilty of murder.‖ (quoting Zant v. Stephens, 

462 U.S. 862, 877 (1983)) (internal quotation marks omitted)). 

 111. See supra note 97. 

 112. Indeed, this is the very purpose of the aggravating factors. See, e.g., Bruce S. Ledewitz, 

The New Role of Statutory Aggravating Circumstances in American Death Penalty Law, 22 DUQ. L. 

REV. 317, 351 (1984) (―[T]here are two requirements for a valid statutory aggravating 

circumstance: first, it must limit the class of murders numerically and, second, it must represent a 

‗good reason‘ for choosing this defendant to be eligible for death . . . .‖); Richard A. Rosen, Felony 

Murder and the Eighth Amendment Jurisprudence of Death, 31 B.C. L. REV. 1103, 1125 (1990) 

(referring to a ―quantitative requirement‖ that prohibits including ―too many defendants‖ and 

―qualitative requirements‖ that prohibit including defendants ―who are not necessarily more 

deserving of the death penalty‖). 

 113. 462 U.S. 862 (1983).  

 114.  463 U.S. 939 (1983).  

 115. Zant, 462 U.S. at 878–79; Barclay, 463 U.S. at 956–58. 
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Similarly, the Court suggested in California v. Ramos
116

 that juries might 
rely on factors other than the statutory aggravating factors as long as one 
aggravating factor is present.

117
 These cases undermine the significance of 

aggravating factors as criteria for separating defendants who deserve death 
from those who do not.

118
  

Instead of distinguishing cases, the aggravating factor requirement has 
become a relatively easy box for the prosecution to check in capital cases 
in order to secure a death sentence. It is evident, then, that aggravating 
factors offer insufficient guidance to juries and provide an inadequate 
safeguard against rampant disparity in sentencing outcomes.

119
 Indeed, to 

achieve any level of relative proportionality, additional structural 
safeguards are necessary. 

B.  Appellate Review 

Mandatory appellate review of death sentences is a requirement in most 
capital jurisdictions.

120
 At the very least, state supreme courts review the 

aggravating and mitigating evidence before affirming death sentences. 
Such review, though, does not mean that the state supreme courts measure, 
in any way, the relative proportionality of the case on appeal. 

In addition to reweighing aggravating and mitigating factors, most 
states also use some form of comparative proportionality review in 
assessing capital sentences.

121
 There are two basic approaches to 

comparative proportionality review: the ―frequency approach‖ and the 
―precedent-seeking approach.‖

122
 The frequency approach compares the 

sentencing results of similar cases to determine how frequently offenders 
have received death sentences for comparable crimes and then makes a 
legal judgment about whether death is a proportional sentence in the case 
under review.

123
 The precedent-seeking approach, on the other hand, 

identifies ―one or two prior death-sentence cases that seem comparable.‖
124

 

                                                                                                                      
 116.  463 U.S. 992 (1983).  

 117. Id. at 1007–08. 

 118. See, e.g., Jeffrey L. Kirchmeier, Casting a Wider Net: Another Decade of Legislative 

Expansion of the Death Penalty in the United States, 34 PEPP. L. REV. 1, 34 (2006); Jeffrey L. 

Kirchmeier, Aggravating and Mitigating Factors: The Paradox of Today’s Arbitrary and 

Mandatory Capital Punishment Scheme, 6 WM. & MARY BILL RTS. J. 345, 397–99 (1998). 

 119. Indeed, many jurors do not understand aggravating factors or give them significant weight 

at trial. See, e.g., Theodore Eisenberg & Martin T. Wells, Deadly Confusion: Juror Instructions in 

Capital Cases, 79 CORNELL L. REV. 1, 10 (1993) (―[A]bout twenty percent of the jurors on death 

juries believe that an aggravating factor can be established by a preponderance of the evidence or 

only to a juror‘s personal satisfaction.‖). 

 120. See Sara L. Golden, Comment, Constitutionality of the Federal Death Penalty Act: Is the 

Lack of Mandatory Appeal Really Meaningful Appeal?, 74 TEMP. L. REV. 429, 431 (2001). 

 121. See BALDUS ET AL., supra note 27, at 23, 280. 

 122. Id. at 281 (internal quotation marks omitted). 

 123. Id. at 281–82. 

 124. Id. at 281. 
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A death sentence will be proportionate if one or more previous cases 
resulted in a death sentenced on similar facts.

125
 

Of the states that use comparative proportionality review, almost all 
use the precedent-seeking approach.

126
 In fact, only Virginia, Louisiana, 

North Carolina, and Pennsylvania use a frequency approach.
127

 ―None of 
these courts, however, quantifies the death-sentencing frequencies 
observed among similar cases.‖

128
 In addition, ―neither the North Carolina 

nor the Virginia court documents its analysis with sufficient specificity to 
calculate the frequencies it observes.‖

129
 Only Pennsylvania ―reports the 

number of death and life cases in the pool of similar cases.‖
130

 In all other 
jurisdictions, the court either has adopted a precedent-seeking approach or 
has left the matter of basic approach unclear.

131
 

If the consideration of aggravating factors sets a low barrier to the 
death sentence of any capital murderer, then appellate review creates a 
virtually nonexistent safeguard against disparate jury verdicts. States 
almost never reverse cases on the grounds of relative disproportionality.

132
 

Despite the Court‘s concern in Furman with disparity among jury verdicts 
and the well-known evidence of systemic racial discrimination in capital 
cases,

133
 state supreme courts are disinclined to question the decision-

making of capital juries, much less reverse their sentencing decisions.
134

 
Current state court practices provide no useful barometers to evaluate 

the relative proportionality of a given case. For those that use 
proportionality review, several core tendencies fundamentally flaw their 
analysis.

135
  

First, as discussed above, most states use the precedent-seeking 
approach. This approach justifies the imposition of death by comparing a 
case on review to one or more ―similar‖ cases. It is quite easy to find one 
or more ―similar‖ death cases, particularly given the criteria for ―similar‖ 
as discussed below. The presence of one ―similar‖ case, though, does not 
establish relative proportionality.

136
 On the contrary, the ―similar‖ case 

                                                                                                                      
 125. Id. 

 126. Id. at 282. 

 127. Id.  

 128. Id. 

 129. Id. 

 130. Id. 

 131. Id. 

 132. Id. at 281. 

 133. Furman v. Georgia, 408 U.S. 238, 242 (1972) (Douglas, J., concurring); see also 

McCleskey v. Kemp, 481 U.S. 279 (1987) (discussing the use of statistical evidence regarding race 

in a capital sentence context); supra notes 89–92 and accompanying text. 

 134. See BALDUS ET AL., supra note 27, at 290–92. 

 135. As explained in Part III, infra, states that do not have proportionality review typically do 

not engage in any analysis of relative proportionality. 

 136. See Blume et al., supra note 81, at 524 (―The only logical method for an adequate 

proportionality review is to engage in a comparison not only of similar cases in which the death 
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could be an outlier, for which death was a relatively disproportionate 
outcome. Of the hundred ―similar‖ cases, it may be the only one resulting 
in the death penalty.  

The better approach is the frequency-seeking approach, which 
identifies a class of similar cases and the frequency of death sentences 
imposed in that class of cases.

137
 This approach allows for a more accurate 

determination of relative proportionality by comparing the case on appeal 
to a set of ―similar‖ cases. Where less than 35% of the offenders in 
―similar‖ cases received the death penalty, a death sentence in the current 
case would be presumptively relatively disproportionate.

138
 Where 80% of 

the offenders in a class received death, a death sentence would be 
presumptively relatively proportionate.

139
 For cases that fall in between 

those parameters, the court would examine the case and determine whether 
it is relatively proportionate. 

Second, and perhaps more importantly, almost all of the courts that 
engage in comparative proportionality review examine only cases that 
received death in their review of ―similar‖ or comparable cases.

140
 They 

ignore the ―similar‖ cases in which the jury gave the offender a life 
sentence. By failing to consider the life sentence cases, these courts 
virtually assure that almost every case is proportionate.

141
  

Finally, when undertaking comparative proportionality review, courts 
often use the aggravating factors proved at trial (and general underlying 
facts) to identify ―similar‖ cases.

142
 The presence of a particular 

aggravating factor cannot be the only requirement for evaluating whether a 
particular offender deserves death.

143
 It is not an effective tool to assess 

relative proportionality, because, as stated above, a wide variety of 
―different‖ cases can fall under the same aggravating factor. 

Indeed, determining which cases are relatively proportionate based on 
aggravating factors combined with the underlying facts (for example, 
felony murder involving a rape), also fails to group ―similar‖ cases. Two 
cases that fall under the same aggravating factor parameters can be quite 
different in severity and in worthiness of the death penalty.

144
 Both the 

                                                                                                                      
penalty was imposed but similar cases in which the death penalty was not imposed.‖). 

 137. See BALDUS ET AL., supra note 27, at 281–82. 

 138.  See Baldus et al., Comparative Review of Death Sentences: An Empirical Study of the 

Georgia Experience, supra note 30, at 698. 

 139. Id. 

 140. See BALDUS ET AL., supra note 27, at 282–83. 

 141. See id. at 283. 

 142. Id. at 285. 

 143. The U.S. Supreme Court has clearly established that the Eighth Amendment prohibits the 

use of the mandatory death penalty. Woodson v. North Carolina, 428 U.S. 280, 301 (1976) 

(plurality opinion); Roberts v. Louisiana, 428 U.S. 325, 336 (1976). 

 144. The model offered below attempts to define similarity in a more effective and useful way. 

See infra Part III. 
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felony murder and murder of police officer examples above illustrate this 
point. 

Given the cursory and flawed methods of comparative proportionality 
review, it is not surprising that courts have reversed very few cases on 
grounds of relative disproportionality. According to one study, courts have 
reversed fewer than fifty cases on such grounds since the Court reinstated 
the death penalty in 1976.

145
 

In short, the promise of safeguards to protect against the latent relative 
disproportionality identified in Furman has failed. Despite the widespread 
acknowledgement of the failure of these safeguards and the difficulty of 
achieving sentencing consistency in capital cases, there has been no 
movement to remedy these defects. This Article and the model it proposes 
attempt to remedy this problem. As explained below, comparative 
proportionality review provides the best opportunity to minimize the 
disparity among cases and to accord an offender meaningful appellate 
review.

146
 

III.  PRACTICING PROPORTIONALITY 

In order to improve the relative proportionality of capital sentences and 
minimize the disparity that currently exists in capital sentencing, several 
potential reforms are available. One option is to limit the available 
categories of aggravating factors, and require increased specificity in their 
definitions.

147
 While the Eighth Amendment and Furman could provide a 

clear basis for the Supreme Court to establish restrictions on aggravating 
factors to ensure sentencing consistency, the Court seems unlikely to 
follow this path in the near future. Further, in the absence of a Supreme 
Court mandate, the political and practical hurdles to such a change seem 
insurmountable. 

A second possible reform that could improve the ability of states to 
achieve some modicum of relative proportionality in sentencing would be 
to adopt a Racial Justice Act. Such an act would impose requirements both 
on prosecutors and on courts to guard against racial discrimination in 
capital sentencing. Two states have recently adopted such reforms, and 
legislative movement in that direction could do much to alleviate the 
epidemic of racial discrimination present in capital cases.

148
 Nonetheless, 

                                                                                                                      
 145. See supra note 29. 

 146. See, e.g., Evan J. Mandery, In Defense of Specific Proportionality Review, 65 ALB. L. 

REV. 883, 890 (2002) (arguing ―that Pulley is misconstrued as ‗deconstitutionalizing‘ 

proportionality review‖); Robert Mark Carney, Comment, The Case for Comparative 

Proportionality Review, 59 NOTRE DAME L. REV. 1412, 1418–20 (1984) (encouraging capital states 

to conduct statewide proportionality review of death sentences). 

 147. See supra notes 105–07 and accompanying text. 

 148. Kentucky and North Carolina have enacted such statutes. See KY. REV. STAT. ANN. 

§ 532.300 (West 2006); N.C. GEN. STAT. ANN. §§ 15A-2010 to -2012 (West 2009). For a detailed 

discussion on the merits of a Racial Justice Act, see, for example, Erwin Chemerinsky, Eliminating 
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even if such acts could eliminate racial disparity, there would still be the 
problem of jury-based disparity. 

While legislative reform could have a significant impact on alleviating 
disproportionality, improving the appellate review of capital cases appears 
to be a more realistic goal in the short term. Every state has some sort of 
appellate review in place, with a majority of states engaged in comparative 
proportionality review.

149
 In addition, the Eighth Amendment requires 

some sort of meaningful appellate review. As a result, the mechanism for 
reform already exists. 

The greatest impediment to a more robust review of capital cases by 
state supreme courts appears to be the lack of an effective model for courts 
to follow in reviewing cases.

150
 This Article offers such a model. 

A.  The Theoretical Model 

The theoretical model for achieving relative proportionality through 
comparative proportionality review consists of two steps: (1) identifying a 
group of ―similar‖ cases and (2) comparing the case on appeal to the group 
of ―similar‖ cases. 

As explained below, the model first requires a state supreme court to 
gather previous capital cases, including both life and death cases, 
beginning with sentences handed down after the state‘s adoption of life 
without parole. That court will then group these cases according to a 
standard metric that identifies ―similarity.‖ The concept of absolute 
proportionality, measured according to the purposes of punishment, 
provides an ideal method for grouping ―similar‖ cases. In other words, the 
model defines ―similarity‖ in terms of the intended goal of punishment. 

The preferred punitive goal (or aspect of absolute proportionality) of 
grouping ―similar‖ cases is retribution, defined as the combination of the 
culpability of the offender and the harm caused by the crime.

151
 This 

                                                                                                                      
Discrimination in Administering the Death Penalty: The Need for the Racial Justice Act, 35 SANTA 

CLARA L. REV. 519 (1995). A Racial Justice Act could also require more transparency in 

prosecutorial decision making by imposing reporting requirements. Several states have imposed 

reporting requirements in an effort to combat racial profiling in the context of traffic stops. See, e.g., 

David A. Harris, The Reality of Racial Disparity in Criminal Justice: The Significance of Data 

Collection, 66 LAW & CONTEMP. PROBS. 71, 73 (2003).  

 149. See Golden, supra note 120, at 431; Barry Latzer, The Failure of Comparative 

Proportionality Review of Capital Cases (with Lessons from New Jersey), 64 ALB. L. REV. 1161, 

1161–62 (2001) (discussing which states use comparative proportionality review). 

 150. Another impediment could be the political pressure on state supreme court justices, most 

of whom are popularly elected, to affirm jury verdicts. While in the past such political pressures 

have had unfortunate practical consequences, the climate surrounding the death penalty has changed 

in recent years. Especially with its abolition in New Jersey, New Mexico, and Illinois, and growing 

doubt about the fairness of the administration of capital punishment in the United States, state 

supreme courts may face less external pressure if they choose to conduct more rigorous 

proportionality review. 

 151. See infra note 157 and accompanying text. 



2012] PRACTICING PROPORTIONALITY 711 

 

approach provides the most accurate method of determining similarity, as 
explained below, because it allows a state supreme court to assess past 
events, and avoids speculation about future deterrent effects, offender 
dangerousness, or the probability of rehabilitation. 

Once the court groups the prior cases that resulted in life and death 
sentences in terms of the combination of offender culpability and harm 
caused, it must determine which group of cases is most ―similar‖ to the 
case on appeal. After identifying the group of ―similar‖ cases, the state 
supreme court then determines the frequency of death sentences in the 
―similar‖ group. Thus, in order to determine whether a death verdict is 
relatively proportionate as required by the Eighth Amendment, a court 
must first identify a class of similar cases. Then, it must assess whether 
that class allows for a death sentence, or whether such a sentence would be 
relatively disproportionate. 

Identifying which cases are ―similar‖ is the more complicated inquiry 
of the two, but it is manageable in practice because it employs the same 
common law reasoning that courts have engaged in for centuries. Indeed, 
the formalistic common law case method of comparing competing 
precedents in order to determine which decision to follow closely parallels 
the inquiry here. Based on certain indicia, the court must identify a group 
of cases that is ―similar‖ in relevant respects to the case on appeal. 

Using a class of cases to determine the proportionality of a sentence 
will require the state supreme court to keep records of prior decisions in 
capital jury trials. This will not be difficult, though, as offenders appeal 
most capital cases. The court would then use the same groupings for future 
capital cases on appeal. Once the court ascertains the group of similar 
cases, its analysis consists simply of determining whether a death sentence 
is relatively disproportionate based on the percentage of cases in the 
―similar‖ cohort that received a death sentence. 

1.  Identifying ―Similar‖ Cases 

In theory, there are many ways to determine whether two cases are 
―similar,‖ and ultimately to identify a cohort of ―similar‖ cases. As 
discussed above, a court could use aggravating factors or vague factual 
labels to identify similarity. Both of these methods are problematic because 
they allow for the grouping of cases that are fundamentally ―different.‖ A 
court could also use a more detailed factual approach by trying to find 
cases in which the actions of the offender and the circumstances of the 
crime are very similar to those facts in the case on appeal. Such an 
approach would identify ―similar‖ cases more effectively, but might suffer 
from a lack of comparison cases by which to determine relative 
proportionality. For instance, if, in a particular jurisdiction, there had been 
only two cases in which a perpetrator stabbed a victim on the side of the 
road in order to steal her purse, with one offender receiving death and the 
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other receiving life, it would be difficult to determine whether imposing 
death in a third ―similar‖ case would be disproportionate. 

The model proposed here advocates using the purposes of 
punishment—retribution, deterrence, incapacitation, and rehabilitation—as 
the tool for defining similarity. In other words, ―similar‖ cases would be 
those that achieve the same punitive goal. If these purposes are indeed the 
states‘ justification for punishing criminals, it makes sense for the 
sentencing determination to have some link to the intended purpose. 
Indeed, the United States Congress has adopted a similar approach. It 
requires the federal courts to consider the purposes of punishment in 
sentencing offenders under the now-advisory Federal Sentencing 
Guidelines.

152
 

Grouping ―similar‖ cases in terms of the degree to which they achieve 
the purposes of punishment requires courts to identify which purpose of 
punishment should apply. Choosing more than one purpose is unacceptable 
because the purposes can support for contradictory outcomes.

153
 For 

instance, a death sentence might achieve the goal of retribution in that it 
gives the offender his just deserts, but it may not be an effective deterrent 
because the offender committed a unique crime or has a unique personal 
background. Therefore, state supreme courts can use only one purpose of 
punishment to identify a class of similar cases.  

A court could, in theory, choose a different purpose for each case or 
adopt a single purpose for all cases. For the purposes of consistency in 
review, though, it would be better for the court to adopt one purpose by 
which to achieve consistency in capital sentencing. 

Under that approach, the next question is which purpose is best suited 
to make such determinations of similarity. Rehabilitation seems an unlikely 

                                                                                                                      
 152. 18 U.S.C. § 3553(a) (2006). The statute provides, in part: 

The court shall impose a sentence sufficient, but not greater than necessary, to 

comply with the purposes set forth in paragraph (2) of this subsection. The court, 

in determining the particular sentence to be imposed, shall consider— 

 (1) the nature and circumstances of the offense and the history and 

characteristics of the defendant; 

 (2) the need for the sentence imposed— 

(A) to reflect the seriousness of the offense, to promote respect for the law, 

and to provide just punishment for the offense; 

(B) to afford adequate deterrence to criminal conduct; 

(C) to protect the public from further crimes of the defendant; and 

(D) to provide the defendant with needed educational or vocational training, 

medical care, or other correctional treatment in the most effective 

manner . . . . 

Id. 

 153. See ANDREW ASHWORTH, SENTENCING AND CRIMINAL JUSTICE 100 (2010); William W. 

Berry III, Discretion Without Guidance: The Need to Give Meaning to § 3553 after Booker and Its 

Progeny, 40 CONN. L. REV. 631, 661 (2008). 
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candidate, as the possibility of rehabilitation is typically not a consideration 
when a jury chooses between sentences of life without parole and death. 
Either sentence, by definition, is a determination will never again live 
outside state custody because no possibility of rehabilitation exists.

154
 

Further, unless the defense presented significant mitigating evidence 
related to his potential for rehabilitation during the capital sentencing 
proceeding, state supreme courts would likely not have the information on 
appeal to make such a determination. 

Incapacitation, or future dangerousness, is another purpose ill-suited 
for identifying ―similar‖ cases. Future dangerousness is a moot 
consideration in capital cases because of the availability of a sentence of 
life without parole in every capital jurisdiction.

155
 In addition, social 

science research has consistently demonstrated that such determinations 
are highly speculative and often inaccurate, even when made by trained 
psychologists.

156
 It is therefore unlikely that state supreme courts could 

accurately and consistently group offenders in terms of their potential for 
future dangerousness. 

Retribution and deterrence are thus the only legitimate choices for 
grouping cases for purposes of determining relative proportionality. Either 
choice appears to be an acceptable option for use by state supreme courts. 
Retribution would group the cases in terms of the two primary indicia 
underlying the theory of just deserts: the culpability of the offender and the 
harm caused by the criminal act.

157
 Deterrence would group the cases in 

terms of their perceived general deterrent effect. 
 

                                                                                                                      
 154. Rehabilitation has long been disfavored as a purpose of punishment in the United States, 

but to the extent it should play a role in a decision to sentence an individual to death, it ought to be 

given more prominence at a preliminary stage of the capital proceeding, such as at the aggravating 

factor stage. 

 155. See William W. Berry III, Ending Death by Dangerousness: A Path to the De Facto 

Abolition of the Death Penalty, 52 ARIZ. L. REV. 889, 893 (2010).  

 156. Id. at 907–08. The American Psychiatric Association maintains that such determinations 

are ―wrong in two out of every three cases.‖ Id. at 907 (quoting Brief Amicus Curiae for the 

American Psychiatric Ass‘n at 3, Barefoot v. Estelle, 463 U.S. 880 (1983) (No. 82-6080), available 

at http://www.psych.org/lib_archives/archives/amicus_1982_barefoot.pdf (―The large body of 

research in this area indicates that, even under the best conditions, psychiatric predictions of long-

term future dangerousness are wrong in at least two out of every three cases.‖ (emphasis added))); 

see also JOHN MONAHAN, THE CLINICAL PREDICTION OF VIOLENT BEHAVIOR 47–49 (1981) (listing 

the rate at which predictions turned out to be wrong at about 60% or 70%); John Monahan, et al., 

An Actuarial Model of Violence Risk Assessment for Persons with Mental Disorders, 56 

PSYCHIATRIC SERVICES. 810, 814 tbl.2 (2005) (noting a 49% false positive rate using modern risk 

assessment instruments). 

 157. ANDREW VON HIRSCH & ANDREW ASHWORTH, PROPORTIONATE SENTENCING 4 (2005); 

Richard S. Frase, Punishment Purposes, 58 STAN. L. REV. 67, 73 (2005); see also PAUL H. 

ROBINSON, DISTRIBUTIVE PRINCIPLES OF CRIMINAL LAW: WHO SHOULD BE PUNISHED HOW MUCH? 

107–37 (2008) (discussing the competing conceptions of desert). 
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Upon close examination, retribution provides the better method for 
grouping cases for several reasons. First, under a retributive theory of 
punishment, one examines what has already happened by identifying and 
making sense of past events. In addition, the academic literature has 
established that grouping cases in terms of relative proportionality is 
possible, not by linking a particular quantum of punishment to a particular 
level of culpability, but by identifying one defendant as more culpable than 
another.

158
 Put differently, retribution allows for the comparative ranking 

of cases in terms of culpability and harm. While it does not mandate a 
particular punishment, retribution certainly permits the ranking of cases in 
terms of desert such that the state supreme court can group ―similar‖ cases. 
Despite its inability to dictate a cardinal amount of punishment, retribution 
can facilitate the ordinal ranking necessary to ascertain whether a case is 
relatively proportional to the state‘s prior cases. 

By classifying past capital cases based on retribution, state supreme 
courts will have access to the information needed to determine the 
culpability of the defendant and the amount of harm he has caused in the 
case at bar. The court will also have the information needed to determine 
the relative level of desert for other offenders in ―similar‖ life and death 
cases.

159
 

Deterrence, on the other hand, invites a much more speculative inquiry 
by the state supreme court in its attempt to identify ―similar‖ cases. To 
begin with, scholars still debate whether the death penalty has any deterrent 
effect at all.

160
 Even if the death penalty does have a deterrent effect on 

future crime, it would be difficult for a court to identify which cases would 
maximize deterrence. The literature suggests that issues such as temporal 
proximity of the sentencing to the execution and the media coverage of the 
execution—two issues over which the state supreme court has virtually no 
control—may influence the deterrent effect more than any indicia the court 
would use to attempt to group cases in terms of similar levels of deterrent 
effect.

161
 Finally, predicting the deterrent effect of an execution would 

                                                                                                                      
 158. See, e.g., Frase, supra note 157, at 74. 

 159. This information is available in appellate opinions reviewing life and death sentences in 

capital cases. 

 160. Compare Cass R. Sunstein & Adrian Vermeule, Is Capital Punishment Morally 

Required? Acts, Omissions, and Life-Life Tradeoffs, 58 STAN. L. REV. 703 (2005) (arguing that 

capital punishment may be morally required), with Carol S. Steiker, No, Capital Punishment Is Not 

Morally Required: Deterrence, Deontology, and the Death Penalty, 58 STAN. L. REV. 751 (2005) 

(responding to Sunstein & Vermeule and arguing that deontology does not require a commitment to 

capital punishment); see also John J. Donohue & Justin Wolfers, Uses and Abuses of Empirical 

Evidence in the Death Penalty Debate, 58 STAN. L. REV. 791, 794 (2005) (noting that ―existing 

evidence for deterrence is surprisingly fragile‖). 

 161.  See Joanna M. Shepard, Murders of Passion, Execution Delays, and the Deterrence of 

Capital Punishment, 33 J. LEGAL STUD. 283, 297 (2004). 
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require a state supreme court to estimate future events.
162

 This is a much 
more difficult and speculative enterprise than looking back at past events, 
as retribution requires.  

Given the shortcomings of rehabilitation, incapacitation, and 
deterrence, retribution thus provides the best metric for selecting ―similar‖ 
cases. I explore how it might operate in practice below. 

2.  Comparing the Case on Review to the Class of ―Similar‖ Cases 

Once a state supreme court identifies ―similar‖ cases, it can then group 
them to provide a basis of comparison for the case under review. It is 
important to have a critical mass of cases (preferably at least twenty) in 
each category as a point of comparison. 

The court must examine the ratio of life sentences to death sentences in 
those ―similar‖ cases to ascertain the past practice of juries sentencing 
offenders in ―similar‖ cases to death. Generally, the fewer death sentences 
there are in the class of ―similar‖ cases, the more likely the court should be 
to find the death sentence in the case on appeal relatively disproportionate. 
In other words, where most of the cases in the cohort received death, the 
case on appeal is relatively proportionate; where most of the cases in the 
cohort received a life sentence, the case on appeal is relatively 
disproportionate. 

In his initial studies of the Georgia capital system before and after 
Furman, Professor David Baldus and his colleagues estimated that a case is 
presumptively relatively disproportionate where less than 35% of ―similar‖ 
cases received a death sentence. In other words, where less than 35% of the 
cases in a given class received a death sentence, the court should reverse 
any future cases in that category that receive a death sentence on relative 
proportionality grounds.

163
 

On the other end of the spectrum, Professor Baldus and his colleagues 
estimated that for a case in which over 80% of ―similar‖ cases received 
death, a death sentence would be presumptively relatively proportionate. 
For cases between the 35% and 80% thresholds, the state supreme court 
would apply its own judgment in determining whether a death sentence in 
any given case would be appropriate.

164
 

B.  The Practical Application of the Model 

Before describing the practical application of the model, it is worth 
noting one other important consideration in identifying ―similar‖ cases—a 
sentencing change that has occurred in almost every state over the past 
twenty years—the availability of life-without-parole sentences. A case in 

                                                                                                                      
 162.  Id. at 299–300. 

 163. See BALDUS ET AL., supra note 27, at 84–85. 

 164. Id.  
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which the only sentencing options are life with the possibility of parole and 
death is fundamentally different from a case that also includes life without 
parole as a sentencing option. 

If the only sentences available in a case are death and life with the 
chance of parole, the possibility that a dangerous offender may one day be 
free can influence the jury‘s sentencing decision.

165
 Studies by the Capital 

Jury Project have confirmed that this concern animates much of the 
thought processes of capital jurors in sentencing.

166
 In theory, the 

availability of life without parole should alter the sentencing calculus in 
capital cases.

167
 Because the availability of certain sentencing options 

influences sentencing decisions by juries, state supreme courts should 
exclude from their listings of ―similar‖ cases all cases decided prior to the 
availability of life without parole.

168
 

Given this theoretical background, it is not difficult to see how 
comparative proportionality review can function in a robust and 
meaningful manner to ensure relative proportionality. The state supreme 
court initially would need to review all of the cases in which death was a 
sentencing option for the jury, regardless of whether the actual sentence 
was a life or death sentence. Once the court has identified these cases, it 
needs to group them according to some meaningful parameter.

169
 As 

discussed above, retribution provides a backward-looking set of indicia 
that allows the court to engage in the common law reasoning with which it 
has long been familiar. Using this approach, the court would separate the 
cases into several groups based on the court‘s assessment of the 
comparative culpability of the offender and the harm caused by the crime. 

                                                                                                                      
 165. Indeed, jurors tend to wildly overpredict future dangerousness. See, e.g., Jonathan R. 

Sorensen & Rocky L. Pilgrim, An Actuarial Risk Assessment of Violence Posed by Capital Murder 

Defendants, 90 J. CRIM. L. & CRIMINOLOGY 1251, 1254 (2000) (citing William J. Bowers & 

Benjamin D. Steiner, Death by Default: An Empirical Demonstration of False and Forced Choices 

in Capital Sentencing, 77 TEX. L. REV. 605, 645–65 (1999)) (discussing study conducted by capital 

juror exit polls). 

 166. See, e.g., John H. Blume, Stephen P. Garvey, & Sheri Lynn Johnson, Future 

Dangerousness in Capital Cases: Always ―At Issue,‖ 86 CORNELL L. REV. 397, 404 (2001) (citing 

Theodore Eisenberg & Martin T. Wells, Deadly Confusion: Juror Instructions in Capital Cases, 79 

CORNELL L. REV. 1, 6 (1993)) (discussing the omnipresence of future dangerousness during jury 

deliberations in a capital trial). 

 167. See Berry, supra note 153, and accompanying text. 

 168. For a discussion of why life without parole is significant enough to warrant its own 

category of Eighth Amendment review, see William W. Berry III, More Different than Life, Less 

Different than Death, 71 OHIO ST. L.J. 1109 (2010). 

 169. In an ideal world, the court could engage in logistical regression analysis to determine 

which case factors actually predict death and use those factors to identify ―similar‖ cases. See 

BALDUS ET AL., supra note 27, at 55–56 (describing the application of regression models to death 

sentence cases); Raymond Paternoster & AnnMarie Kazyaka, An Examination of Comparatively 

Excessive Death Sentences in South Carolina 1979–1987, 17 N.Y.U. REV. L. & SOC. CHANGE 475, 

490 (1989–90). In practice, this seems unlikely to happen. 
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The court‘s examination of culpability would include a consideration of the 
offender‘s intent and his overall blameworthiness.

170
 In its examination of 

the harm caused, the court would look to the number of victims, the 
manner in which the offender murdered the victims, and the overall pain 
and damage caused by the offender. These two categories are not mutually 
exclusive but tend to overlap in many situations (as the degree of harm can 
often be an indicator of culpability). 

The state supreme court could group the cases into several levels of 
desert: the worst of the worst (most deserving of death in terms of 
culpability and harm); the really, really bad; the really bad; the bad; and the 
not so bad. As the level of desert descended, the likelihood of a death 
sentence would also decrease; at an established threshold, a case would be 
presumptively disproportionate. 

The real work of the court would be to analyze cases that fall between 
the presumptively disproportionate (35%) and presumptively proportionate 
(80%) thresholds. It is here that all of the other relevant considerations 
related to punishment by death (but not necessarily retribution) come into 
play. The court should ask whether there are characteristics of the offender 
or the offense that would make a death sentence relatively disproportionate 
or unusual. The court could also look at the case to see whether it is more 
―similar‖ to cases in which an offender received a life sentence, or to those 
in which an offender received a death sentence. This comparative 
reasoning is, as explained above, very similar to the common law 
reasoning to which courts are accustomed and should thus be relatively 
easy to put into practice. 

The state supreme courts are in an ideal position to review capital cases 
and separate out unusual jury verdicts by classifying cases in the manner 
previously described. Further, state supreme courts are able to review 
capital cases in a relatively short time (one to five years) after the jury 
verdict, while the relevant evidence and information is still fresh and 
available. 

In addition, in reviewing a series of capital cases, a state supreme court 
can ensure that death sentences are reserved for the worst of the worst 
offenders.

171
 By reviewing cases one at a time and comparing them against 

past precedent, the state supreme court can reverse the capital sentences of 
offenders who are not among the worst of the worst and cure jury verdicts 

                                                                                                                      
 170. See supra note 150 and accompanying text (directing the court to consider certain factors 

when determining a sufficient sentence). 

 171. Even leading supporters of the death penalty agree that its use must be limited to the most 

culpable offenders. See, e.g., Kozinski & Gallagher, supra note 83, at 29 (―[W]idening the 
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that over-punish certain defendants. 

IV.  CONSEQUENCES OF PRACTICING PROPORTIONALITY 

As explained, the current status quo in capital cases fails to achieve any 
meaningful level of relative proportionality among death sentences. Were 
states to adopt a more rigorous form of appellate review for death 
sentences, they could achieve several important goals and improve their 
adjudication of capital cases.  

First, states could address the problem of disparity in capital 
sentencing. As explained above, the current safeguards of aggravating 
factors and comparative proportionality review are ineffective in achieving 
any consistency in sentencing. As a central court reviewing every capital 
case, a state supreme court could, without significant effort, mandate 
consistency in the sentencing of offenders in death-eligible cases. By using 
standard indicia, such as the approach based on retribution highlighted 
above, the court could ensure that only those offenders who possess the 
requisite culpability and caused the requisite harm receive the death 
penalty. 

Achieving some level of uniformity is critically important given the 
widespread evidence that other, illegitimate factors often influence 
outcomes in capital cases. Courts could mitigate the influence of race, for 
instance, with the application of an objective, neutral standard. Likewise, a 
state supreme court could eliminate the influence of geography, at least 
within a state, by applying a consistent statewide standard. 

Second, widespread use of robust comparative proportionality review, 
as advocated above, would create a common law of capital sentencing. 
Over time, a state supreme court would develop a set of precedents that 
regularized the use of the death penalty. With a set of common law 
precedents among the state courts, courts could achieve greater consistency 
across jurisdictions as well. 

Third, having state supreme courts review capital cases in a more 
robust and systematic way could help ensure that only the worst of the 
worst offenders receive the death penalty. Currently, many on death row 
have committed far less serious crimes than individuals who are serving 
life sentences. A meaningfully applied comparative proportionality review 
would enable state courts to remedy this inconsistency. 

Finally, adopting meaningful comparative proportionality review could 
ultimately lead to the abolition of the death penalty. As relative 
proportionality is increasingly applied by state supreme courts, the number 
of cases that are consistently viewed as worthy of death may decrease in 
light of the growing reluctance of jurors to impose the death penalty. 
Without a critical mass of cases, the penalty of death may ultimately 
become relatively disproportionate itself. 



2012] PRACTICING PROPORTIONALITY 719 

 

CONCLUSION 

This Article has sought to achieve several goals. First, it has explained 
the need for increased attention to the concept of relative proportionality. 
In particular, it has demonstrated the consequences of failing to accord this 
concept any significance. 

In addition, this Article has proposed a theoretical framework for 
applying the concept of relative proportionality. Specifically, the model 
proposed in this Article advocates for the modification of comparative 
proportionality review to require state supreme courts to adopt a frequency 
approach in their review of the relative proportionality of death sentences. 
Further, the model suggests that one of the four purposes of punishment 
should serve as the indicator of similarity in relative proportionality review 
and that retribution would provide the easiest approach to case 
classification. 

Finally, this Article has highlighted the positive outcomes of adopting a 
more rigorous application of relative proportionality, including eliminating 
disparity in sentencing and moving the death penalty closer to abolition. 


