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WHO WATCHES THE WATCHERS? JUDGES, GUILTY PLEAS, 
AND OUTSIDER REVIEW 

Laura I Appleman* 

Guilty pleas have colonized the criminal justice system. In a world 
where 90–95% of all criminal indictments resolve in guilty pleas instead 
of going to trial,1 scholars and practitioners alike must acknowledge that 
our standard sets of protections, checks and balances operate quite 
differently—and often faultily—in this alternate universe. The 
principles that justify our imposition of punishment in public jury trials 
rapidly disintegrate in the informal, private realm of plea agreements. 

But what is the best way to regulate a system that does most of its 
adjudication behind closed doors? In her article, Using Outcomes to 
Reframe Guilty Plea Adjudication,2 Professor Anne Traum argues that 
trial courts should take on the task of regulating guilty pleas by 
monitoring plea outcomes. Traum correctly notes that prosecutors in 
today’s criminal justice system are granted enormous power to control 
which criminal cases are prosecuted, as well as dictating, through 
charging and plea-bargaining, the resolution of cases for both guilt and 
sentencing.3 She contends that one way to regulate this disproportional 
grant of power is by encouraging trial courts to carefully scrutinize 
these pleas, a theory based largely on the authority granted to courts by 
such cases as Lafler v. Cooper and Missouri v. Frye.4 Traum theorizes 
that by monitoring outcomes, courts can detect and correct factors in the 
plea-bargaining market, such as prosecutorial overreaching and 
ineffective defense counsel, which can distort the parties’ ability to 
negotiate fair results.5 

All this is well and good, as far as it goes. But what Professor Traum 
never quite resolves is the always-tricky problem of motivating courts 
to do such self-correction. In other words, having trial courts regulate 
guilty pleas by monitoring plea bargains offers some hope for 
procedural equity, but ultimately does not go far enough. This is 
because leaving the job to trial courts results only in self-regulation. 
Internal reviews, especially when performed by one as invested in the 
guilty plea regime as the trial court, often do not lead to meaningful 
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change.  
Moreover, trial courts do not necessarily need to rely on Lafler and 

Frye to regulate or scrutinize guilty pleas; as Traum herself notes, any 
court may reject a plea bargain on the grounds of due process.6 Lafler 
and Frye merely broaden this review a bit, by giving courts a bit more 
latitude to consider issues and concerns about counsel before the guilty 
plea is accepted.7 However, the trial courts’ frequent failure to monitor, 
review, or reject guilty pleas is due less to their authority to do so than 
their unwillingness to do so. 

Although judges could certainly take a more active role in reviewing 
guilty pleas, due to their institutional role they are in a weak position to 
actually do so. In part because of separation-of-powers concerns, courts 
are poorly situated to oversee prosecutorial charging decisions or factual 
bases for these charges.8 Indeed, judges rarely interfere with 
discretionary decisions over charges or plea bargains.9 Considering the 
crowded dockets and little personal or institutional investment in the 
resolution of particular cases, judges often lack incentives to scrutinize 
plea deals, even after Lafler and Frye. In addition, judges are major 
beneficiaries of the guilty plea’s efficiency, resulting in even less 
motivation to carefully question the details of a guilty plea unless it is 
ridiculously out-of-whack. Finally, although certainly more oversight by 
trial courts would be a positive development, judges are still part of the 
same intimate elite that rapidly churn through guilty pleas to keep up 
the rapid rate of justice. 

Traum counters these problems with her proposal that trial courts 
monitor plea outcomes through the 6th Amendment ineffective 
assistance of counsel route provided to them by Lafler and Frye.10 
Specifically, Traum contends that trial courts should carefully scrutinize 
plea outcomes that are above market rates or contain mandatory 
minimum sentences.11 Although promising, using this proposal as the 
sole escape valve from the pressures of the modern guilty plea system 
does not fully solve the existing problems. Traum never really explains 
why trial courts will suddenly be motivated to scrutinize guilty plea 
outcomes post Lafler and Frye.  
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As Traum discusses, over the past decade there have been a variety 
of proposals to help mend the guilty plea conundrum.12 One idea that 
could be potentially used in tandem with Traum’s proposal is the review 
and monitoring of guilty pleas by community members, thus 
incorporating the local community into the guilty plea process. Using a 
local, community-based plea jury, drawn from the same jurors eligible 
to serve on a petit or grand jury, would provide a powerful combination 
of experience, diversity, observation powers, and non-institutional 
status to help monitor guilty pleas.13 In addition, allowing outsiders into 
these types of adjudicative determinations would invariably result in a 
major shake-up of the overly-routinized process, hopefully galvanizing 
trial courts into using their monitoring powers as well. 

Combining these two proposals would provide two levels of guilty 
plea review. First, the plea jury would scrutinize the proposed plea 
bargain for voluntariness, knowledge, and general fairness. Next, the 
trial court would monitor each individual plea outcome to ensure 
proportionality and eliminate gross sentencing disparities from case to 
case and courtroom to courtroom.14 By enforcing the Sixth Amendment 
right to the effective assistance of counsel and checking prosecutorial 
authority, trial courts will be able to provide both constitutional and 
institutional checks on the process. 

Through providing oversight and review by both criminal justice 
insiders and outsiders, a combination of the plea jury and the outcome-
monitoring trial judge could be a powerful force in criminal process. At 
minimum, the two would force a considerable amount of light onto 
what is currently a closed, often mysterious, and overly hurried 
procedure, exposing the backroom dealings and disproportional 
prosecutorial power endemic to the plea process. It’s well past time to 
let the sunshine of the Sixth Amendment back in.  
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