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Abstract 
During an inquiry into the validity of a verdict, Federal Rule of 

Evidence 606(b) prohibits jurors from testifying about statements made 
or incidents that occurred during jury deliberations, including jurors’ 
subjective mental processes used in reaching the verdict. This rule is often 
called the “no-impeachment” rule. The no-impeachment rule promotes 
the finality of verdicts, facilitates free and vibrant discussion by jurors 
without fear their verdict will be questioned, and ensures that jurors are 
not harassed by litigants seeking to challenge their verdict. However, in 
a landmark U.S. Supreme Court case, Peña-Rodriguez v. Colorado, the 
Court held that a defendant’s Sixth Amendment right trumps the no-
impeachment rule in one specific circumstance: Post-verdict juror 
testimony is permitted when a juror’s clear statement reveals that the 
juror’s decision to convict was based on racial animus. This “racial 
animus” exception to the no-impeachment rule is a necessary safeguard 
for defendants’ Sixth and Fourteenth Amendment rights because of the 
deep-seated history of racial discrimination within America’s criminal 
justice system.  

This Note argues for a framework that would also extend exceptions 
to the no-impeachment rule to suspect classes that experience non-racial 
biases, but only if there is substantial evidence that the suspect class 
experiences widespread bias in the jury system. This Note applies this 
proposed framework to anti-LGBTQ bias because there is sufficient 
evidence that the LGBTQ community experiences pervasive bias within 
the jury system. Creating additional exceptions to the no-impeachment 
rule will not greatly undermine the finality of verdicts or open the jury 
system up to far more challenges because, like in Peña-Rodriguez, the 
threshold for its application will be very high.  
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INTRODUCTION 
In Peña-Rodriguez v. Colorado,1 the U.S. Supreme Court addressed 

the issue of whether there should be an exception to Federal Rule of 
Evidence (FRE) 606(b)2 and its state analogues when a juror’s statement 
indicates that a juror’s decision to convict a defendant was based on racial 
animus. In Peña-Rodriguez, a juror made disparaging remarks about the 
defendant’s Mexican descent indicating that the juror believed the 
defendant to be guilty because of his race.3 Specifically, the Court held: 

 
 1. 137 S. Ct. 855 (2017). 
 2. FED. R. EVID. 606(b). The rule states that “a juror may not testify about any statement 
made or incident that occurred during the jury’s deliberations; the effect of anything on that juror’s 
or another juror’s vote; or any juror’s mental processes concerning the verdict or indictment.” Id.  
 3. Peña-Rodriguez, 137 S. Ct. at 862. 
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[W]here a juror makes a clear statement that indicates he or 
she relied on racial stereotypes or animus to convict a 
criminal defendant, the Sixth Amendment4 requires that the 
no-impeachment rule5 give way in order to permit the trial 
court to consider the evidence of the juror’s statement and 
any resulting denial of the jury trial guarantee.6  

In so holding, the Court reasoned that because America has a deep-seated 
and recurring history of racial bias in its jury system, it is necessary to 
create a racial bias exception to the no-impeachment rule to ensure that a 
defendant’s Sixth Amendment right to a fair trial is preserved and “to 
prevent a systemic loss of confidence in jury verdicts, a confidence that 
is a central premise of the Sixth Amendment trial right.”7  

The Court’s decision in Peña-Rodriguez was correct because juror 
racial bias is a widespread phenomenon that, if left unchecked, would 
cripple Americans’ trust in the jury system and deprive citizens of their 
Sixth Amendment8 and Fourteenth Amendment9 rights. Thus, due to the 
deep-seated history of racial bias in America’s criminal justice system, a 
defendant’s constitutional rights must trump the no-impeachment rule in 
situations where it is clear that a juror’s decision to convict was based on 
racial animus. Additionally, the rule is narrow enough to avoid an 
overwhelming number of challenges, which otherwise reduce the finality 
of verdicts; the Court in Peña-Rodriguez established a high threshold for 
post-verdict racial animus challenges.10   

This Note argues that the U.S. Supreme Court’s rationale for the 
Peña-Rodriguez exception should extend to non-racial biases, such as 

 
 4. U.S. CONST. amend. VI. The Sixth Amendment states that “[i]n all criminal 
prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of 
the State and district wherein the crime shall have been committed.” Id.  
 5. FRE 606(b) and its analogues are often called the “no-impeachment” rule. 
 6. Peña-Rodriguez, 137 S. Ct. at 869. 
 7. Id. at 868–69.  
 8. U.S. CONST. amend. VI.  
 9. U.S. CONST. amend. XIV, § 1 (“No State shall . . . deny to any person within its 
jurisdiction the equal protection of the laws.”). 
 10. See Peña-Rodriguez, 137 S. Ct. at 869 (“Not every offhand comment indicating racial 
bias or hostility will justify setting aside the no-impeachment bar to allow further judicial inquiry. 
For the inquiry to proceed, there must be a showing that one or more jurors made statements 
exhibiting overt racial bias that cast serious doubt on the fairness and impartiality of the jury’s 
deliberations and resulting verdict. To qualify, the statement must tend to show that racial animus 
was a significant motivating factor in the juror’s vote to convict.”). 
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bias against the LGBTQ11 community.12 This is because, like racial bias, 
bias against the LGBTQ community is pervasive throughout America and 
has the ability to undermine a defendant’s rights to a fair trial and equal 
treatment under the law.13 This Note proposes a framework that allows 
for exceptions to the no-impeachment rule in cases of non-racial bias. For 
a juror to testify about bias in the jury room under this Note’s framework, 
a defendant must show that: (1) there was discrimination based on the 
defendant’s suspect classification;14 (2) discrimination against that class 
is prevalent in the jury system or the criminal justice system in general; 
and (3) a juror made statements that indicate that bias against the 
defendant was a significant motivating factor towards the juror’s decision 
to convict.15 Currently, the U.S. Supreme Court does not recognize sexual 
orientation as a suspect classification; however, classification based on 

 
 11. What is LGBTQ?, CENTER, https://gaycenter.org/about/lgbtq/ [https://perma .cc/EMA7-
6B7Z] (“LGBTQ is an acronym for lesbian, gay, bisexual, transgender and queer or questioning. 
These terms are used to describe a person’s sexual orientation or gender identity.”). The term 
“LGBTQ” is used throughout this Note to refer to persons who identify as either lesbian, gay, 
bisexual, transgender, queer, or questioning.  
 12. See Tressa Bussio, Note, Blatantly Biased: Expanding Peña-Rodriguez to Cases of Bias 
Against Sexual Orientation, Religion, and Sex, 26 WM. & MARY J. RACE, GENDER, & SOC. JUST. 
167, 176 (2019) (“Biases based on sexual orientation . . . meet the standard dictated in Peña-
Rodriguez, as voir dire is insufficient to protect defendants against these biases, and each bias 
[based on sexual orientation] could undermine belief in the legal system.”). See generally Chan 
Tov McNamarah, Sexuality on Trial: Expanding Peña-Rodriguez to Combat Juror Queerphobia, 
17 DUKEMINIER AWARDS J. SEXUAL ORIENTATION & GENDER IDENTITY L. 393 (2018) (arguing that 
because queerphobia is widely prevalent in America, and jurors have often voted to convict 
homosexuals based on their bias against the LGBTQ community, there should be a Peña-
Rodriguez-like exception for LGBTQ biases).  
 13. See infra Section III.C (discussing the pervasiveness of anti-LGBTQ bias in America 
and the presence of anti-LGBTQ bias in the criminal justice system); see also Bussio, supra note 
12, at 167–69 (discussing the case of Charles Rhines, who was sentenced to death after jurors 
made statements and asked questions indicating that their decision to put Rhines to death was due 
to his homosexuality). 
 14. A suspect class is “saddled with . . . disabilities, or subjected to . . . a history of 
purposeful unequal treatment, or relegated to such a position of political powerlessness as to 
command extraordinary protection from the majoritarian political process.” San Antonio Indep. 
Sch. Dist. v. Rodriguez, 411 U.S. 1, 28 (1973); see also Lyng v. Castillo, 477 U.S. 635, 638 (1986) 
(stating that close relatives of food-stamp users are not a suspect class because “[a]s a historical 
matter, they have not been subjected to discrimination; they do not exhibit obvious, immutable, 
or distinguishing characteristics that define them as a discrete group; and they are not a minority 
or politically powerless”). 
 15. Cf. Peña-Rodriguez, 137 S. Ct. at 869 (“[T]here must be a showing that one or more 
jurors made statements exhibiting overt racial bias that cast serious doubt on the fairness and 
impartiality of the jury’s deliberations and resulting verdict. To qualify, the statement must tend 
to show that racial animus was a significant motivating factor in the juror’s vote to convict.”). 
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sexual orientation should be identified as suspect because the 
classification meets the Court’s requirements for such a categorization.16  

Due to the proposed framework’s very high threshold, along with the 
fact that the defendant must be a member of a suspect class, creating 
additional exceptions to the no-impeachment rule will not lead to a 
substantial increase in post-verdict litigation, nor will it reduce the 
finality of verdicts. To begin, Part I speaks on the history of the no-
impeachment rule and its rationale. Part I also introduces FRE 606(b) and 
surveys the U.S. Supreme Court’s decisions interpreting the rule. Part II 
then delves deeper into the Peña-Rodriguez decision and its historical 
rationale. Finally, Part III puts forth a framework for extending 
exceptions to the no-impeachment rule and applies this framework to the 
facts of the Peña-Rodriguez case, as well as cases of anti-LGBTQ bias.  

I.  ORIGIN OF THE NO-IMPEACHMENT RULE AND FEDERAL RULE OF 
EVIDENCE 606(B) 

This Part begins with a brief survey of the origin of the no-
impeachment rule and an explanation of the rule’s common law 
application in America. Next, this Part surveys America’s adoption of 
FRE 606(b) and discusses the Supreme Court’s application of the rule 
prior to Peña-Rodriguez. 

 This background information helps one to understand the importance 
of the no-impeachment rule and its analogues in promoting free and 
vibrant discussion among jurors, protecting jurors from litigants seeking 
to challenge their verdict, and promoting the finality of verdicts.  

A.  Origin of the No-Impeachment Rule and its Common Law 
Application in America  

At common law, jurors were unable to impeach their verdict, whether 
by affidavit or live testimony.17 This rule originated in the late eighteenth 
century English case, Vaise v. Delaval.18 In that case, Lord Mansfield 
excluded a juror’s sworn affidavit that the jury had decided the case by 

 
 16. See Rowland v. Mad River Local Sch. Dist., 470 U.S. 1009, 1014 (1985) (Brennan, J., 
dissenting) (“Moreover, homosexuals have historically been the object of pernicious and 
sustained hostility, and it is fair to say that discrimination against homosexuals is ‘likely . . . to 
reflect deep-seated prejudice rather than . . . rationality.’” (quoting Plyler v. Doe, 457 U.S. 202, 
216 n.14 (1982))), denying cert. to 730 F.2d 444 (6th Cir. 1984); Watkins v. United States Army, 
875 F.2d 699, 724 (9th Cir. 1989) (en banc) (Norris, J., concurring) (“In sum, the discrimination 
faced by homosexuals is plainly no less pernicious or intense than the discrimination faced by 
other groups already treated as suspect classes, such as aliens or people of a particular national 
origin.”). 
 17. Peña-Rodriguez, 137 S. Ct. at 863. 
 18. (1785) 99 Eng. Rep. 944; 1 T.R. 11.  
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flipping a coin.19 Mansfield stated that “[t]he Court cannot . . . receive 
such an affidavit from any of the jurymen themselves . . . but in every 
such case the Court must derive their knowledge from some other 
source.”20  

Following Vaise, “The Mansfield rule, as it came to be known, 
prohibited jurors, after the verdict was entered, from testifying either 
about their subjective mental processes or about objective events that 
occurred during deliberations.”21 American courts adopted the Mansfield 
rule as a matter of common law but also developed variations of the 
rule.22 For example, some jurisdictions adopted a more flexible version 
of the Mansfield rule known as the Iowa rule.23 “Under [the Iowa] rule, 
jurors were prevented from testifying about their own subjective beliefs” 
and thoughts during deliberations; however, jurors could “testify about 
objective facts and events” that occurred during deliberations.24 In Wright 
v. Illinois & Mississippi Telegraph Co.,25 there was a question over 
whether affidavits of jurors could be utilized in support of a new trial.26 
The affidavits stated that the jurors impermissibly calculated their verdict 
by dividing the sum of their verdicts by twelve.27 The court allowed the 
affidavit, reasoning that juror testimony about objective facts and events 
should be permissible while testimony about juror’s subjective beliefs 
should not: 

To allow a juror to make affidavit against the conclusiveness 
of the verdict by reason of and as to the effect and influence 
of any of these matters upon his mind, which in their very 
nature are, though untrue, incapable of disproof, would be 
practically to open the jury room to the importunities and 
appliances of parties and their attorneys, and, of course, 
thereby to unsettle verdicts and destroy their sanctity and 
conclusiveness.  

But to receive the affidavit of a juror as to the independent 
fact that the verdict was obtained by lot, or game of 
chance . . . is to receive his testimony as to a fact, which, if 

 
 19. Id.  
 20. Id. 
 21. Peña-Rodriguez, 137 S. Ct. at 863. 
 22. Id. 
 23. Id. 
 24. Id. (citing Wright v. Ill. & Miss. Tel. Co., 20 Iowa 195 (1866)). 
 25. 20 Iowa 195 (1866).  
 26. Id. at 198.  
 27. Id. at 212–13. 
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not true, can be readily and certainly disproved by his fellow 
jurors . . . .28 

The U.S. Supreme Court rejected the Iowa rule, however, in 
McDonald v. Pless,29 where the Court affirmed the lower court’s 
exclusion of jury testimony about objective events during deliberations.30 
In McDonald, the jury impermissibly calculated damages by averaging 
each member’s numerical damage award.31 The Court reasoned that 
allowing post-verdict jury testimony on the matter would have 
“dangerous consequences”: “[A] change in the rule would ‘open [the] 
door to the . . . most pernicious arts[] and tampering with jurors’” and “no 
verdict would be safe.”32 However, the Court stated that there could be 
exceptions to the no-impeachment rule “in the gravest and most important 
cases” where the exclusion of juror testimony would “violat[e] the 
plainest principles of justice.”33 

B.  Federal Rule of Evidence 606(b) and its Application by the U.S. 
Supreme Court  

In 1975, Congress adopted the FRE, which included FRE 606(b)—a 
version of the no-impeachment rule that rejected the Iowa rule and 
“endorsed a broad no-impeachment rule, with only limited exceptions.”34 
This was an impactful development for the no-impeachment rule in the 
common law because the FRE control all federal court proceedings 
throughout the country. The congressional record shows that “[t]he 
House favored the Iowa approach, but the Senate expressed concern that 
it did not sufficiently address the public policy interest in the finality of 
verdicts.”35 Siding with the Senate, Congress enacted, and the President 
signed into law, the current broad no-impeachment rule.36 The current 
version of FRE 606(b) states: 

(1) Prohibited Testimony or Other Evidence. During an 
inquiry into the validity of a verdict or indictment, a juror 
may not testify about any statement made or incident that 
occurred during the jury’s deliberations; the effect of 
anything on that juror’s or another juror’s vote; or any juror’s 
mental processes concerning the verdict or indictment. The 

 
 28. Id. at 210–11. 
 29. 238 U.S. 264 (1915). 
 30. Id. at 269.  
 31. Id. at 265–66. 
 32. Id. at 268 (quoting Cluggage v. Swan, 4 Binn. 150, 158 (Pa. 1811)). 
 33. Id. at 269. 
 34. Peña-Rodriguez v. Colorado, 137 S. Ct. 855, 864 (2017).  
 35. Id.  
 36. Id. 
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court may not receive a juror’s affidavit or evidence of a 
juror’s statement on these matters. 

(2) Exceptions. A juror may testify about whether: 

 (A) extraneous prejudicial information was 
improperly brought to the jury’s attention; 
  (B) an outside influence was improperly brought to 
bear on any juror; or 

  (C) a mistake was made in entering the verdict on 
the verdict form.37 

The premise of FRE 606(b) is to promote the finality of verdicts and 
hinder jury tampering.38 If jurors were able to testify about their 
deliberations, juror testimony could be used to impeach a large number 
of verdicts. Jury impeachment of verdicts would cause the public to 
distrust the jury system and no verdict would ever be truly final. Further, 
the losing lawyer in a trial may pester the jury about their deliberations 
to question the verdict; this may prevent a jury from rendering an 
unpopular verdict because of fear they will be harassed by the losing 
party. The U.S. Supreme Court stated that the rule has “substantial merit” 
because it “gives stability and finality to verdicts” and “promotes full and 
vigorous discussion by providing jurors with considerable assurance that 
after being discharged . . . they will not otherwise be harassed or annoyed 
by litigants seeking to challenge the verdict.”39 

A version of the no-impeachment rule is followed by every state and 
the District of Columbia.40 “[A]s a general matter, it appears that 42 
jurisdictions follow the Federal Rule, while 9 follow the Iowa Rule.”41 
Moreover, “[a]t least 16 jurisdictions, 11 of which follow the Federal 
Rule, have recognized an exception to the no-impeachment bar under the 
circumstances the Court face[d] [in Peña-Rodriguez]: juror testimony 
that racial bias played a part in deliberations.”42 Since Congress enacted 
FRE 606(b), the U.S. Supreme Court had “addressed the precise question 
whether the Constitution mandates an exception to it in just two 
instances” prior to Peña-Rodriguez.43 

 
 37. FED. R. EVID. 606(b). 
 38. S. REP. NO. 93-1277, at 14 (1974).  
 39. Peña-Rodriguez, 137 S. Ct. at 865. 
 40. Id.  
 41. Id. 
 42. Id. 
 43. Id. at 866.  
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The first case was Tanner v. United States,44 where the defendant 
argued that the lower court’s refusal to admit juror testimony at a post-
verdict hearing on juror intoxication violated his Sixth Amendment right 
to a fair trial.45 In Tanner, the Court declined to create an exception to the 
no-impeachment rule regarding juror intoxication because it would 
seriously undermine the finality of verdicts, lead to juror harassment, 
open the jury system to far too many challenges, and stifle free discussion 
in the jury room along with jurors’ willingness to return unpopular 
verdicts.46 The Court stated:  

It is not at all clear, however, that the jury system could 
survive such efforts to perfect it. Allegations of juror 
misconduct, incompetency, or inattentiveness . . . seriously 
disrupt the finality of the process. Moreover, full and frank 
discussion in the jury room, jurors’ willingness to return an 
unpopular verdict, and the community’s trust in a system that 
relies on the decisions of laypeople would all be undermined 
by a barrage of postverdict scrutiny of juror conduct.47 

The Court reasoned that FRE 606(b) and its legislative history clearly 
reveal that juror testimony about either a juror’s subjective mental 
processes during deliberations or any objective events that occurred 
during deliberations are off limits, except for testimony about “outside 
influences.”48 Therefore, because juror intoxication is not an outside 
influence,49 the district court did not err in barring juror testimony in this 

 
 44. 483 U.S. 107 (1987).  
 45. Id. at 116–17. In this case, after the verdict was rendered, the defense attorney received 
an unsolicited phone call from a juror who informed Tanner’s attorney “that several of the jurors 
consumed alcohol during the lunch breaks at various times throughout the trial, causing them to 
sleep through the afternoons.” Id. at 113. Additionally, the Sixth Amendment states that “[i]n all 
criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall have been committed.” U.S. CONST. amend. 
VI. 
 46. Tanner, 483 U.S. at 120–21. 
 47. Id. (citation omitted). 
 48. Id. at 125 (“‘[T]he House bill allows a juror to testify about objective matters occurring 
during the jury’s deliberation . . . . The Senate bill does not permit juror testimony about any 
matter or statement occurring during the course of the jury’s deliberations.’ The Conference 
Committee adopted, and Congress enacted, the Senate version of Rule 606(b). Thus, the 
legislative history demonstrates with uncommon clarity that Congress specifically understood, 
considered, and rejected a version of Rule 606(b) that would have allowed jurors to testify on 
juror conduct during deliberations, including juror intoxication.” (quoting H.R. REP. NO. 93-1597, 
at 8 (1974) (Conf. Rep.))). 
 49. Id. at 122 (“However severe their effect and improper their use, drugs or alcohol 
voluntarily ingested by a juror seems no more an ‘outside influence’ than a virus, poorly prepared 
food, or lack of sleep.”).  
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situation.50 Additionally, the Court reasoned that several aspects of the 
trial process protected the defendant’s Sixth Amendment rights.51 

The second case the U.S. Supreme Court heard regarding the 
admissibility of juror testimony under FRE 606(b) was Warger v. 
Shauers.52 In Warger, the Court refused to admit post-verdict evidence 
that the jury forewoman had failed to reveal her pro-defendant bias during 
voir dire.53 Again, the Court reasoned that FRE 606(b) and its legislative 
history precluded this kind of testimony, noting that “Congress 
‘specifically understood, considered, and rejected a version of Rule 
606(b)’ that would have likely permitted the introduction of evidence of 
deliberations to show dishonesty during voir dire.”54 As shown by the 
aforementioned cases, the U.S. Supreme Court adhered very closely to 
the federal no-impeachment bar before Peña-Rodriguez, due to the highly 
important policy considerations the rule protected.  

II.  PEÑA-RODRIGUEZ AND THE RACIAL ANIMUS EXCEPTION TO THE NO-
IMPEACHMENT RULE  

This Part begins with a discussion of Peña-Rodriguez v. People,55 in 
which Colorado’s Supreme Court adhered to its no-impeachment rule in 
denying post-verdict juror testimony about a juror’s racial bias towards 
the defendant.56 Next, this Part discusses the U.S. Supreme Court case 
Peña-Rodriguez v. Colorado, in which the Court created a racial animus 
exception to FRE 606(b) to allow post-verdict juror testimony when it is 
clear that one or more jurors based their decision to convict on racial 
animus towards the defendant.57 The Court reasoned that because of 
America’s deep-seated history of racial bias in the criminal justice 
system, it is necessary to create a racial animus exception to the no-
impeachment rule to preserve a defendant’s Sixth and Fourteenth 
Amendment rights.58 
  

 
 50. Id. at 127. 
 51. Id. The existence of voir dire (the interview process for prospective jurors), the fact that 
jurors are observable by the court during trial, the fact that jurors may report inappropriate 
behavior before a verdict is rendered, and the fact that a party may seek to impeach the verdict by 
non-juror evidence of misconduct all provide safeguards for the defendant’s Sixth Amendment 
rights. Id.   
 52. 574 U.S. 40 (2014). 
 53. Id. at 44–45. 
 54. Id. at 48 (citing Tanner, 483 U.S. at 125).  
 55. 350 P.3d 287 (Colo. 2015), rev’d, 137 S. Ct. 855 (2017).  
 56. Id. at 288.  
 57. 137 S. Ct. at 869. 
 58. Id. 
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A.  Peña-Rodriguez v. People: Colorado Refuses to Extend a Racial 
Animus Exception to the No-Impeachment Rule  

In Peña-Rodriguez v. People, it was alleged that the Petitioner, Miguel 
Angel Peña-Rodriguez, made sexual advances toward two teenage sisters 
in the bathroom of a horse racing facility.59 Moments after the incident, 
the sisters identified Peña-Rodriguez as the assailant.60 Peña-Rodriguez 
was charged with one count of attempted sexual assault on a child less 
than fifteen, one count of unlawful sexual contact without consent, and 
two counts of harassment (“strike, shove, or kick”).61 

At the outset of the trial, the jury was asked a number of questions to 
assess their biases.62 For example, “the judge asked the panel, ‘Do any of 
you have a feeling for or against [Peña-Rodriguez] or the 
Prosecution?’”63 Additionally, “defense counsel asked the venire whether 
‘this is simply not a good case for them to be a fair juror.’”64 Nevertheless, 
“[n]one of the jurors subsequently impaneled answered any of these 
questions so as to reflect racial bias.”65 Following the three-day trial, the 
jury found Peña-Rodriguez guilty on all counts, except the attempted 
sexual assault charge.66 However, following the verdict, Peña-
Rodriguez’s counsel filed an affidavit, stating that shortly after the entry 
of the verdict “two jurors informed her that ‘some of the other jurors 
expressed a bias toward [Peña-Rodriguez] and the alibi witness because 
they were Hispanic.’”67 

Subsequently, “[Peña-Rodriguez] submitted affidavits from jurors 
M.M. and L.T., both of whom alleged that juror H.C. made racially biased 
statements during deliberations.”68 According to M.M., H.C. stated that 
“I think [Peña-Rodriguez] did it because he’s Mexican and Mexican men 
take whatever they want.”69 Additionally, M.M. stated that H.C. “made 
other statements concerning Mexican men being physically controlling 
of women because they have a sense of entitlement and think they can 
‘do whatever they want’ with women.”70 Furthermore, L.T. stated that 
H.C. “believed that [Peña-Rodriguez] was guilty because in his 

 
 59. Peña-Rodriguez, 350 P.3d at 288. 
 60. Id.  
 61. Id.  
 62. Id.  
 63. Id. (alteration in original). 
 64. Id. 
 65. Id. 
 66. Id.  
 67. Id. (alteration in original). 
 68. Id. at 289. 
 69. Id.  
 70. Id. 
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experience as an ex-law enforcement officer, Mexican men had a bravado 
that caused them to believe they can do whatever they wanted with 
women.”71 L.T. further claimed that H.C. “said that where he used to 
patrol, nine times out of ten Mexican men were guilty of being aggressive 
toward women and young girls.”72 Finally, L.T. claimed that H.C. “said 
that he did not think the alibi witness was credible because, among other 
things, he was ‘an illegal.’”73  

Based on these aforementioned jury affidavits, Peña-Rodriguez 
moved for a new trial on the ground that his Sixth Amendment right to 
an impartial jury was abridged due to the juror’s racial biases.74 However, 
both the trial court and the Colorado Supreme Court held that Colorado 
Rule of Evidence 606(b) barred juror testimony about H.C.’s racist 
statements.75 The court reasoned that allowing an exception to the no-
impeachment rule  

[W]ould not only violate the longstanding rule of shielding 
private jury deliberations from public view⎯not to mention 
incentivize post-verdict harassment of jurors⎯but it would 
also require trial courts to make arbitrary judgments that 
hinge on the severity of a particular juror’s impropriety or 
the intensity of his bias.76 

B.  Peña-Rodriguez v. Colorado: The U.S. Supreme Court Creates the 
Racial Animus Exception to the No-Impeachment Rule 

The U.S. Supreme Court granted certiorari to address the issue of 
whether there is an exception to the no-impeachment rule77 when a juror 
comes forward with evidence that another juror made explicit statements 
“indicating that racial animus was a significant motivating factor in his 
or her vote to convict.”78 The Court held:  

 
 71. Id. 
 72. Id.  
 73. Id.; see also Peña-Rodriguez v. Colorado, 137 S. Ct. 855, 862 (2017) (“In fact, the 
witness testified during trial that he was a legal resident of the United States.”).  
 74. Peña-Rodriguez, 350 P.3d at 289. The Sixth Amendment states that “[i]n all criminal 
prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of 
the State and district wherein the crime shall have been committed.” U.S. CONST. amend. VI. 
 75. Peña-Rodriguez, 350 P.3d at 293. Colorado Rule of Evidence 606(b) mirrors the federal 
no-impeachment rule and bars juror testimony about their subjective beliefs and objective events 
that occurred during deliberations except for testimony about extraneous prejudicial information. 
Id. at 289–90. 
 76. Id. at 293. 
 77. FED. R. EVID. 606(b). 
 78. Peña-Rodriguez, 137 S. Ct. at 861. 
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[W]here a juror makes a clear statement that indicates he or 
she relied on racial stereotypes or animus to convict a 
criminal defendant, the Sixth Amendment requires that the 
no-impeachment rule give way in order to permit the trial 
court to consider the evidence of the juror’s statement and 
any resulting denial of the jury trial guarantee.79  

The Court reasoned that due to America’s longstanding and recurring 
history of racial bias in the jury system, the no-impeachment rule must 
be set aside to both adhere to the tradition of equal protection under the 
Fourteenth Amendment80 and to protect a defendant’s Sixth 
Amendment81 rights.82  

To support his opinion, Justice Anthony Kennedy surveyed America’s 
history of racially biased jury decisions.83 For example, in 1865 and 1866, 
all-White juries in Texas decided 500 prosecutions of White defendants 
charged with the murder of Black victims and all 500 White defendants 
were acquitted.84 Though Justice Kennedy’s examples of racial 
discrimination in the jury system are from the nineteenth century, there 
is substantial evidence that racial bias is still an insidious and pervasive 
factor in the jury system today.85  

Additionally, Justice Kennedy noted that it is often the Court’s “duty 
to confront racial animus in the justice system.”86 For example, in 
Strauder v. West Virginia,87 the Court declared unconstitutional laws and 
practices that systemically excluded racial minorities from juries.88 
Furthermore, as a safeguard against discrimination in jury selection, the 

 
 79. Id. at 869. 
 80. Id. at 867 (“[T]he central purpose of the Fourteenth Amendment was to eliminate racial 
discrimination emanating from official sources in the States.” (alteration in original) (quoting 
McLaughlin v. Florida, 379 U.S. 184, 192 (1964))).  
 81. U.S. CONST. amend. VI. The Sixth Amendment states that “[i]n all criminal 
prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of 
the State and district wherein the crime shall have been committed.” Id.  
 82. Peña-Rodriguez, 137 S. Ct. at 869. 
 83. Id. at 867 (“Almost immediately after the Civil War, the South began a practice that 
would continue for many decades: All-white juries punished black defendants particularly 
harshly, while simultaneously refusing to punish violence by whites, including Ku Klux Klan 
members, against blacks and Republicans.” (quoting James Forman, Jr., Essay, Juries and Race 
in the Nineteenth Century, 113 YALE L.J. 895, 909–10 (2004))).  
 84. Id. at 867 (citing Forman, Jr., supra note 83, at 916).  
 85. Infra Section III.B (discussing how many White Americans view Blacks and Hispanics 
as more dangerous and more likely to be criminals than Whites). 
 86. Peña-Rodriguez, 137 S. Ct. at 867; see id. (“Time and again, this Court has been called 
upon to enforce the Constitution’s guarantee against state-sponsored racial discrimination in the 
jury system.”). 
 87. 100 U.S. 303 (1880), abrogated by Taylor v. Louisiana, 419 U.S. 522 (1975).  
 88. Id. at 310.  
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Court held, in Batson v. Kentucky,89 that no litigant may exclude a 
prospective juror on the basis of race.90 Lastly, in Ham v. South 
Carolina,91 the Court held that defendants may, at times, be free to ask 
questions about racial bias during voir dire to ensure that jurors are free 
of racial biases.92 Thus, the U.S. Supreme Court’s jurisprudence leads to 
the obvious conclusion that when a criminal defendant’s constitutional 
rights are at stake, it is the Court’s responsibility to protect against racial 
bias in the criminal justice system.93   

In Peña-Rodriguez, the Court distinguished its holding in the instant 
case from its holdings in Tanner and Warger by focusing on the 
pervasiveness of racial bias in America’s criminal justice system.94  

Racial bias of the kind alleged in this case differs in critical 
ways from . . . the drug and alcohol abuse in Tanner, or the 
pro-defendant bias in Warger. The behavior in those cases is 
troubling and unacceptable, but each involved anomalous 
behavior from a single jury—or juror—gone off course. 
Jurors are presumed to follow their oath, and neither history 
nor common experience show that the jury system is rife 
with mischief of these or similar kinds.95 

However, Justice Kennedy reasoned that “[t]he same cannot be said 
about racial bias, a familiar and recurring evil that, if left unaddressed, 
would risk systemic injury to the administration of justice.”96 The Court’s 
jurisprudence reveals that “racial bias implicates unique historical, 
constitutional, and institutional concerns.”97 Therefore, “address[ing] the 
most grave and serious statements of racial bias is not an effort to perfect 
the jury but to ensure that our legal system remains capable of [fulfilling] 
the promise of equal treatment under the law that is so central to a 
functioning democracy.”98  

Furthermore, an exception to the no-impeachment rule in cases of 
racial bias is necessary because there is a great stigma associated with 

 
 89. 476 U.S. 79 (1986). 
 90. Id. at 89.  
 91. 409 U.S. 524 (1973). 
 92. Id. at 527.   
 93. See Peña-Rodriguez v. Colorado, 137 S. Ct. 855, 868 (2017) (“Permitting racial 
prejudice in the jury system damages ‘both the fact and the perception’ of the jury’s role as ‘a 
vital check against the wrongful exercise of power by the State.’” (quoting Powers v. Ohio, 499 
U.S. 400, 411 (1991))). 
 94. Id. 
 95. Id. (citation omitted).  
 96. Id. 
 97. Id. 
 98. Id. 
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racial bias that may make it more difficult for a juror to report racially 
biased statements during the course of jury deliberations.99 Thus, in the 
case of racial bias, a juror may not feel comfortable coming forward about 
another juror’s bias until a verdict is already rendered, thereby 
necessitating an exception to the no-impeachment rule that allows post-
verdict juror testimony.  

Because of the United States’ longstanding and prevalent history of 
racial bias in the jury system, along with the fact that procedural 
safeguards do not sufficiently protect against juror racial bias, the Court 
correctly held that a defendant’s Sixth Amendment rights should trump 
the no-impeachment rule in situations where there is substantial evidence 
that a juror decided to convict based on the defendant’s race.  

III.  UTILIZING SUSPECT CLASSIFICATIONS TO EXPAND THE PEÑA-
RODRIGUEZ HOLDING 

This Part proposes a framework for expanding the Peña-Rodriguez 
holding to allow post-verdict juror testimony for instances of juror bias 
that do not involve race. Under this proposed framework, to allow post-
verdict juror testimony about juror biases against defendants, the 
defendants must (1) allege discrimination based on their suspect 
classification;100 (2) show that discrimination against the class is 
prevalent and specific to the jury system, specifically, or the criminal 
justice system, generally; (3) show that one or more jurors made 
statements indicating overt bias against the defendant that were a 
significant motivating factor in the juror’s vote to convict. 

Such a framework will allow exceptions to the no-impeachment rule 
in situations where a juror’s biases deny a defendant his rights to a fair 
trial under the Sixth Amendment and equal treatment under the law under 
the Fourteenth Amendment. Here, an exception can be made for biases 
that not only involve race, but also for biases that involve other suspect 
classifications. The proposed framework is also narrow enough to sustain 
the validity of the no-impeachment rule, so as not to undermine the 
finality of verdicts, and to avoid an overwhelming amount of challenges 
to jury verdicts.  

 
 99. See id. at 869 (“The stigma that attends racial bias may make it difficult for a juror to 
report inappropriate statements during the course of juror deliberations.”). 
 100. A suspect class is “saddled with . . . disabilities, or subjected to . . . a history of 
purposeful unequal treatment, or relegated to such a position of political powerlessness as to 
command extraordinary protection from the majoritarian political process.” San Antonio Indep. 
Sch. Dist. v. Rodriguez, 411 U.S. 1, 28 (1973); see also Lyng v. Castillo, 477 U.S. 635, 638 (1986) 
(stating that close relatives of food-stamp users are not a suspect class because “[a]s a historical 
matter, they have not been subjected to discrimination; they do not exhibit obvious, immutable, 
or distinguishing characteristics that define them as a discrete group; and they are not a minority 
or politically powerless.”). 
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In addition, this Note applies this proposed framework to Peña-
Rodriguez v. Colorado, reaching the same result as the U.S. Supreme 
Court in the original case. Lastly, this Note applies the proposed 
framework to anti-LGBTQ bias, showing that an exception to the no-
impeachment rule that addresses bias against the LGBTQ community is 
necessary due to widespread anti-LGBTQ discrimination in the criminal 
justice system. 

A.  Creating Further Exceptions to the No-Impeachment Rule Under the 
Suspect Classification Framework 

In Peña-Rodriguez, the U.S. Supreme Court’s very narrow holding 
only applied to instances of racial bias.101 However, this Note offers 
evidence demonstrating that bias against the LGBTQ community in the 
jury system is also widespread, and that procedural safeguards do not 
adequately protect against this type of juror bias. When deciding whether 
there should be an exception to the no-impeachment rule because of juror 
bias, this Note advocates for creating a framework that may extend to 
nonracial biases where necessary; however, that framework must be 
sufficiently narrow to ensure the finality of verdicts and avoid an 
overwhelming amount of jury verdict challenges. 

This Note suggests that for a defendant to introduce post-verdict juror 
testimony when challenging a jury verdict based on juror bias, (1) a 
defendant must allege discrimination based on the defendant’s suspect 
classification;102 (2) discrimination against that class must be prevalent in 
the jury system, specifically, or the criminal justice system, generally;103 
and (3) as in Peña-Rodriguez, “there must be a showing that one or more 
jurors made statements exhibiting overt . . . bias [toward a member of a 
suspect class] that cast serious doubt on the fairness and impartiality of 
the jury’s deliberations and resulting verdict. To qualify, the statement 
must tend to show that [discriminatory] animus was a significant 
motivating factor in the juror’s vote to convict.”104  

 
 101. Peña-Rodriguez, 137 S. Ct. at 869. 
 102. See San Antonio Indep. Sch. Dist., 411 U.S. at 28; see also Lyng, 477 U.S. at 638. 
 103. For example, one must show that based on juror biases, one is more likely to be 
convicted of a crime simply due to being part of a suspect class. Empirical evidence that shows a 
large number of Americans hold biases against a certain group may suffice if that bias would have 
a connection to biases in the jury system. See, e.g., Justin D. Levinson et al., Commentary, Guilty 
by Implicit Racial Bias: The Guilty/Not Guilty Implicit Association Test, 8 OHIO ST. J. CRIM. L. 
187, 190 (2010) (“[S]tudy participants held strong associations between Black and Guilty, relative 
to White and Guilty, and these implicit associations predicted the way mock jurors evaluated 
ambiguous evidence.”). Also, empirical evidence that shows that members of a suspect class are 
more likely to be convicted than others could satisfy the second prong of the test. 
 104. Peña-Rodriguez, 137 S. Ct. at 869. This quote is changed to apply to the suspect 
classification framework. 
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In Peña-Rodriguez, one of the Court’s significant factors in creating 
an exception to the no-impeachment rule was that racial bias against 
minorities is prevalent in America and Peña-Rodriguez is Mexican 
American. Thus, Peña-Rodriguez belongs to a suspect class that is widely 
discriminated against.105 The requirement that the discrimination be 
based on one’s suspect classification ensures that the defendant was likely 
to have been discriminated against, thereby eliminating frivolous 
claims.106 Additionally, the requirement that discrimination against the 
suspect class be prevalent in the jury system maintains the narrowness of 
the Peña-Rodriguez holding, in addition to furthering its rationale.107 In 
Peña-Rodriguez, the most significant factor leading to the Court’s 
holding was the fact that there is a longstanding history of racial bias that 
is specific to the jury system.108 Because racial bias is such a recurring 
evil in the jury system, an exception was necessary in the context of Peña-
Rodriguez, as opposed to cases like Tanner and Werger, which do not 
involve widespread biases.109  

Therefore, the requirement that a suspect class have a history of 
discrimination in the jury system reinforces the U.S. Supreme Court’s 
rationale in Peña-Rodriguez, while also greatly reducing the amount of 
jury challenges one may be able to bring. This is because even if one 
alleges discrimination on the basis of one’s suspect classification, they 
must also produce evidence that biases of that nature are prevalent in 
America’s criminal justice system. Thus, the second requirement helps to 
ensure the finality of verdicts by narrowing the amount of challenges that 
can be brought based on juror bias.  

Lastly, as in Peña-Rodriguez, there must be a showing that one or 
more juror’s statements exhibited overt bias against the defendant that 
cast serious doubt on the verdict’s validity.110 In other words, one must 
show that the specific bias against a member of a suspect class “was a 

 
 105. See Korematsu v. United States, 323 U.S. 214, 216 (1944) (stating that race and national 
origin are both suspect classifications that require strict scrutiny under the Fourteenth 
Amendment), abrogated by Trump v. Hawaii, 138 S. Ct. 2392 (2018).  
 106. Thus, a White Anglo-Saxon male would not be able to claim that the jury was biased 
against him because he is White. There is no longstanding history of bias against White males in 
America or America’s jury system. 
 107. In Peña-Rodriguez, the Court stressed the fact that racial bias in the jury system has a 
unique and longstanding history, leading to the conclusion that more has to be done to combat 
racial bias in the jury system. See Peña-Rodriguez, 137 S. Ct. at 867 (“Time and again, this Court 
has been called upon to enforce the Constitution’s guarantee against state-sponsored racial 
discrimination in the jury system.”).  
 108. Id. at 868 (asserting that racial bias is “a familiar and recurring evil that, if left 
unaddressed, would risk systemic injury to the administration of justice”).  
 109. See id. at 868–69. 
 110. Id. at 869. 
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significant motivating factor in the juror’s vote to convict.”111 This last 
requirement ensures that an exception to the no-impeachment rule is only 
allowed in the gravest of circumstances. In addition, the proposed 
framework, like in Peña-Rodriguez, tasks the trial judge with deciding 
whether the defendant has demonstrated that the biased juror’s statements 
meet the threshold of allowing post-verdict testimony from jurors.112 

B.  Applying the Suspect Classification Framework to Peña-Rodriguez  
When applying the proposed suspect classification framework to the 

facts of Peña-Rodriguez, the proposed framework reaches the same result 
as the Court. However, the proposed framework is preferable because it 
maintains the narrowness necessary to preserve the finality of verdicts 
and the vitality of the no-impeachment rule, while simultaneously 
allowing for exceptions for non-racial biases.113  

First, under the proposed framework one must decide if the alleged 
juror discrimination is based on the defendant’s suspect classification. In 
Peña-Rodriguez, there was discrimination based on the defendant’s 
Mexican heritage, i.e., a suspect classification.114 For example, in the 
case, a juror allegedly stated, “I think [Peña-Rodriguez] did it because 
he’s Mexican and Mexican men take whatever they want.”115 
Additionally, Mexican Americans are an ethnic minority that have 
experienced purposeful discrimination and political powerlessness in 
America.116 Dating back to the late nineteenth and early twenieth century, 
hundreds of Mexican Americans were lynched;117 up to approximately 
two million Mexican Americans were forcibly removed from the United 
States (these removals were euphemistically called “repatriations”); and, 
up until the 1950’s, Mexican American children were not allowed to 
attend the same schools or enjoy access to the same establishments as 

 
 111. Id.  
 112. Id. (“Whether [the] threshold showing has been satisfied is a matter committed to the 
substantial discretion of the trial court in light of all the circumstances, including the content and 
timing of the alleged statements and the reliability of the proffered evidence.”). 
 113. See supra Section III.A. 
 114. See Korematsu v. United States, 323 U.S. 214, 216 (1944) (stating that race and national 
origin are both suspect classifications that must be subject to rigid scrutiny under the Fourteenth 
Amendment), abrogated by Trump v. Hawaii, 138 S. Ct. 2392 (2018).  
 115. Peña-Rodriguez v. People, 350 P.3d 287, 289 (Colo. 2015), rev’d, 137 S. Ct. 855 
(2017). 
 116. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 28 (1973) (finding that a 
suspect class is “saddled with . . . disabilities, or subjected to . . . a history of purposeful unequal 
treatment, or relegated to such a position of political powerlessness as to command extraordinary 
protection from the majoritarian political process”).  
 117. The word “lynched” refers to the extrajudicial killing of Mexican people perpetrated by 
White mobs. 
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White Americans in many southwestern states.118 In Colorado, where the 
Peña-Rodriguez case originated, the state government ordered citizens of 
Mexican descent to leave the state in 1936.119 

Second, the discrimination based on that suspect classification must 
be prevalent in the jury system, specificially, or the criminal justice 
system, generally. As the Court’s decision in Peña-Rodriguez reveals, 
racial bias has a longstanding history in the jury system.120 Additionally, 
there is empirical evidence that many White Americans view Hispanics 
and African Americans as more dangerous and more likely to commit 
crimes than White people.121 For example, a 2010 study asked 
participants to estimate what percent of America’s violent crimes and 
burglaries were perpetrated by Hispanics.122 On average, the 
participants123 estimated that 27% of those crimes were perpetrated by 
Hispanics.124 However, “[i]n 2002—the year of data collection—
Hispanics comprised only about 14% of the U.S. Population, 19% of jail 
populations, and 17% of state and federal prison populations.”125 Thus, 
the statistics show that Americans view Hispanics as more likely to 
commit crimes than they actually are. Applying these statistics to the 
American jury system, it is likely that a juror’s biases about Hispanics 

 
 118. See Erin Blakemore, The Brutal History of Anti-Latino Discrimination in America, 
HISTORY (Aug. 29, 2018), https://www.history.com/news/the-brutal-history-of-anti-latino-
discrimination-in-america [https://perma.cc/2SVL-ZPPP]. 
 119. Id. 
 120. See supra Section II.B (discussing past U.S. Supreme Court cases that dealt with 
discrimination in the jury system). 
 121. NAZGOL GHANDNOOSH, SENTENCING PROJECT, RACE AND PUNISHMENT 3 (2014) (“White 
Americans overestimate the proportion of crime committed by people of color [Blacks and 
Hispanics], and associate people of color with criminality. For example, white respondents in a 
2010 survey overestimated the actual share of burglaries, illegal drug sales, and juvenile crime 
committed by African Americans by 20−30%. In addition, implicit bias research has uncovered 
widespread and deep-seated tendencies among whites⎯including criminal justice 
practitioners⎯to associate blacks and Latinos with criminality.”). 
 122. Kelly Welch et al., The Typification of Hispanics as Criminals and Support for Punitive 
Crime Control Policies, 40 SOC. SCI. RES. 822, 827 (2011) (“Specifically, survey participants 
answered the following (with the mean response in parentheses): ‘What percent of people who 
commit violent crimes in this country would you say are Hispanic?’ (27.3%); ‘When you think 
about people who break into homes and businesses when nobody is there, approximately what 
percent would you say are Hispanic?’ (27%); and ‘When you think about people who rob other 
people at gunpoint, approximately what percent would you say are Hispanic?’ (26.7%).”). 
 123. Participants included randomly selected adult U.S. residents with the following 
demographic characteristics: 56% female, 81% White, 8.7% Black, 7.5% Hispanic, and an 
average age of 46 years. Id. at 826.  
 124. Id. at 827 (“The alpha reliability coefficient for this index is 0.87, and its mean of 27 
indicates that the average respondent estimates that Hispanics perpetrate about 27% of those 
crimes.”). 
 125. Id. (citation omitted).  
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being more likely to commit crimes could cause a juror to find a Hispanic 
defendant guilty of a crime.  

Additionally, there is evidence that a majority of Americans hold 
negative implicit (or unconscious) biases against Hispanics and African 
Americans.126 The Implicit Association Test (IAT) is the most widely 
utilized test for discovering implicit biases.127 Project Implicit, one of the 
foremost organizations that researchs implicit biases, explains that “[t]he 
IAT measures the strength of associations between concepts (e.g., [B]lack 
people, gay people), and evaluations (e.g., good, bad) or stereotypes (e.g., 
athletic, clumsy).”128 For example, to measure if one harbors implicit 
biases against fat people, the test may ask one to associate fat people with 
positive evaluations, and thin people with negative evaluations, and vice-
versa.129 Thus, “one has an implicit preference for thin people relative to 
fat people if they are faster to categorize words when Thin People and 
Good share a response key and Fat People and Bad share a response key, 
relative to the reverse.”130  

Applying this concept to race in one pioneering study, Social Scientist 
Anthony Greenwald and his co-researchers formulated an IAT test in 
which they showed subjects names that are associated with Whites (e.g., 
Brandon, Ian, and Jed), or Blacks (e.g., Darnell, Lamar, and Malik) and 
asked the participants to couple the names with either positive or negative 
words (e.g., gentle, honor; agony, disaster).131 The participants associated 
“White names” with positive words and “Black names” with negative 
words much faster than they associated “Black names” with the positive 
category and “White names” with the negative category.132 Regarding 
implicit bias against Latinos, one study tested Colorado primary care 
providers and community members’ implicit biases against Latinos 
through an IAT that asked them to associate Latino and White faces with 
either positive or negative words.133 Similar to the Greenwald study, both 

 
 126. See GHANDNOOSH, supra note 121, at 14 (“Implicit bias tests have shown that the 
general public holds negative associations of blacks and Latinos, and suspects them of criminality. 
These biases have also been documented among police officers and judges, and are believed to 
reach all corners of the criminal justice system.”). 
 127. See About the IAT, PROJECT IMPLICIT (2011), https://implicit.harvard.edu/ 
implicit/iatdetails.html [https://perma.cc/F8MB-5P9L]. 
 128. Id.  
 129. Id.  
 130. Id.  
 131. Anthony G. Greenwald et al., Measuring Individual Differences in Implicit Cognition: 
The Implicit Association Test, 74 J.  PERSONALITY & SOC. PSYCHOL. 1464, 1473–74 (1998).  
 132. Id. at 1474 fig.5; see also id. at 1473 (noting that the experimental subjects were twenty-
six White students from a University of Washington psychology course). 
 133. Irene V. Blair et al., Assessment of Biases Against Latinos and African Americans 
Among Primary Care Providers and Community Members, 103 AM. J. PUB. HEALTH 92, 93 
(2013). 
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primary care providers and community members were found, on average, 
to harbor implicit biases against Latinos, as the participants were much 
quicker to associate White faces with positivity and Latino faces with 
negativity.134  

Thus, if the Colorado primary care workers and community members’ 
attitudes reflect the implicit attitudes of a large number of Coloradans, it 
is likely that Colorado jurors may harbor implicit biases against Hispanics 
and thus may be more likely to find them guilty. As applied to Peña-
Rodriguez, which occurred in Colorado, these statistics are sufficient to 
show bias in the jury system against Hispanics. 

Additionally, mock juror studies on implicit bias have revealed that 
“a defendant’s race has some impact on verdicts and sentencing.”135 For 
example, when mock jurors were asked to evaluate ambiguous evidence 
after being shown the skin tone of the suspect, mock jurors were more 
likely to evaluate the evidence as more indicative of the defendant’s guilt 
the darker their skin tone was.136 Mexican Americans and other Latinos 
often have darker skin than White Americans. Thus, the results of such a 
study, when applied to Peña-Rodriguez and this Note’s proposed 
framework, reveal that implicitly biased jurors in the criminal justice 
system may be more likely to find a Mexican defendant guilty than a 
White defendant.  

Overall, under this Note’s proposed framework, given the above 
statistics that reveal Americans’ biases against Latinos and their 
application to the jury system, it is likely that bias against Hispanics in 
the criminal justice system is prevalent and harmful to the fair and equal 
administration of justice that the Constitution promises. Thus, when 
applied to Peña-Rodriguez, the defendant satisfies the second prong of 
the test for allowing post-verdict juror testimony about a juror’s 
discriminatory statements. Lastly, the defendant in Peña-Rodriguez 
would have to prove that: 

[O]ne or more jurors made statements exhibiting 
overt . . . bias [toward a member of a suspect class] that cast 
serious doubt on the fairness and impartiality of the jury’s 
deliberations and resulting verdict. To qualify, the statement 

 
 134. Id. at 94 (“White IAT score indicated strong bias against Latinos compared with Whites 
for both PCPs (Cohen’s d= 0.87) and CMs (Cohen’s d= 0.69).”). 
 135. GHANDNOOSH, supra note 121, at 15.  
 136. Justin D. Levinson & Danielle Young, Different Shades of Bias: Skin Tone, Implicit 
Racial Bias, and Judgments of Ambiguous Evidence, 112 W. VA. L. REV. 307, 310 (2010) (“The 
results of the study supported Biased Evidence Hypothesis and indicated that participants who 
saw a photo of a dark-skinned perpetrator judged subsequent evidence as more supportive of a 
guilty verdict compared to participants who saw a photo of a lighter-skinned perpetrator.”). 
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must tend to show that [discriminatory] animus was a 
significant motivating factor in the juror’s vote to convict.137  

Here, the juror clearly made statements indicating that the defendant’s 
race was a significant factor in his decision to convict.138 For example, 
the juror stated, “I think [Peña-Rodriguez] did it because he’s Mexican 
and Mexican men take whatever they want.”139 Additionally, the juror 
stated that he “believed that [Peña-Rodriguez] was guilty because in his 
experience as an ex-law enforcement officer, Mexican men had a bravado 
that caused them to believe they can do whatever they wanted with 
women.”140 The juror’s statements clearly indicate that the defendant’s 
race was a significant motivating factor in the juror’s decision to convict 
the defendant. Thus, having satisfied all three prongs under this Note’s 
proposed framework, the defendant would be granted a motion to allow 
post-verdict juror testimony about the juror’s bias against him to protect 
the defendant’s Sixth and Fourteenth Amendment rights. 

In summary, this Note’s proposed framework reaches the same result 
as the U.S. Supreme Court in Peña-Rodriguez. Because the juror 
discriminated against the defendant based on his Mexican heritage, there 
was discrimination based on a suspect classification.141 There is also 
sufficient evidence to show that it is likely that juror bias against 
Mexicans is prevalent in the jury system. Lastly, it is clear that the juror 
made statements that indicate that the defendant’s race was a significant 
motivating factor in the juror’s decision to convict. 

C.  Applying the Suspect Classification Framework to Jurors’ Anti-
LGBTQ Bias 

Next, this Part applies the proposed framework extending the racial 
animus exception to the no-impeachment rule to cases of juror bias 
against a defendant who is a member of the LGBTQ community. To 
reiterate, post-verdict juror testimony about another juror’s bias is 
permissible under this Note’s framework if: (1) there was discrimination 
based on the defendant’s suspect classification;142 (2) discrimination 
against that class is prevalent in the jury system or the criminal justice 

 
 137. Peña-Rodriguez v. Colorado, 137 S. Ct. 855, 869 (2017). The quote is changed to apply 
to the suspect classification framework. 
 138. See supra Section II.A (discussing the juror’s biased statements). 
 139. Peña-Rodriguez v. People, 350 P.3d 287, 289 (Colo. 2015), rev’d, 137 S. Ct. 855 
(2017).  
 140. Id.  
 141. Korematsu v. United States, 323 U.S. 214, 216 (1944) (stating that race and national 
origin are both suspect classifications that must be subject to rigid scrutiny under the Fourteenth 
Amendment), abrogated by Trump v. Hawaii, 138 S. Ct. 2392 (2018).  
 142. Id. 
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system in general; and (3) a juror made statements that indicate that bias 
against the defendant was a significant motivating factor towards the 
juror’s decision to convict.143  

First, if a juror makes statements that indicate that their decision to 
convict was based on the defendant’s membership in the LGBTQ 
community, there is discrimination based on the defendant’s suspect 
classification. The LGBTQ community constitutes a suspect class 
because its members have been “saddled with . . . disabilities, or subjected 
to . . . a history of purposeful unequal treatment, or relegated to such a 
position of political powerlessness as to command extraordinary 
protection from the majoritarian political process.”144 Courts and 
commentators have long recognized that the LGBTQ community has 
suffered historical discrimination, arguing that the LGBTQ community 
should be considered a suspect class.145 For example, in Watkins v. United 
States Army,146 Watkins, a gay soldier, sued the Army after the Army 
refused to allow Watkins to reenlist due to his sexual orientation.147 The 
court ruled that the Army was estopped from denying Watkins to 
reenlist.148 In doing so, Circuit Judge William Norris spoke at length 
about America’s history of discrimination against the LGBTQ 
community in his concurrence. Judge Norris stated:  

Discrimination against homosexuals has been pervasive in 
both the public and private sectors. Legislative bodies have 
excluded homosexuals from certain jobs and schools, and 
have prevented homosexuals marriage. In the private sphere, 
homosexuals continue to face discrimination in jobs, 
housing and churches. . . . In sum, the discrimination faced 

 
 143. See Peña-Rodriguez, 137 S. Ct. at 869 (“[T]here must be a showing that one or more 
jurors made statements exhibiting overt racial bias that cast serious doubt on the fairness and 
impartiality of the jury’s deliberations and resulting verdict. To qualify, the statement must tend 
to show that racial animus was a significant motivating factor in the juror’s vote to convict.”). 
 144. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 28 (1973). 
 145. See Rowland v. Mad River Local Sch. Dist., 470 U.S. 1009, 1014 (1985) (Brennan, J., 
dissenting) (“Moreover, homosexuals have historically been the object of pernicious and 
sustained hostility, and it is fair to say that discrimination against homosexuals is ‘likely . . . to 
reflect deep-seated prejudice rather than . . . rationality’” (alteration in original) (quoting Plyler v. 
Doe, 457 U.S. 202, 216 n.14 (1982))), denying cert. to 730 F.2d 444 (6th Cir. 1984); see also 
Stephen Zamansky, Note, Colorado’s Amendment 2 and Homosexuals’ Right to Equal Protection 
of the Law, 35 B.C. L. REV. 221, 252 (1993) (“[H]omosexuals are saddled with unique disabilities 
because of both prejudice and inaccurate stereotypes. They have been subjected to a long history 
of public and private denigration, condemnation, violence and discrimination. Such 
discrimination is not rare and isolated, but is widespread throughout society.” (footnotes 
omitted)). 
 146. 875 F.2d 699 (9th Cir. 1989) (en banc).   
 147. Id. at 701.  
 148. Id. at 711. 
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by homosexuals is plainly no less pernicious or intense than 
the discrimination faced by other groups already treated as 
suspect classes, such as aliens or people of a particular 
national origin.149 

Additionally, 2014 FBI statistics reveal that lesbian, gay, bisexual, 
and transgender people are the most likely targets of hate crimes in 
America.150 Furthermore, until the U.S. Supreme Court held that statutes 
criminalizing sexual relations between two consenting males were 
unconstitutional in Lawrence v. Texas,151 a few states still enforced 
criminal laws punishing homosexual sexual relations up until 2003.152 
Likewise, until Obergefell v. Hodges,153 states did not have to recognize 
lawful out-of-state, same-sex marriages.154 In 2017, there were more than 
125 anti-queer bills introduced across thirty states.155 Further, in 2018, 
the Georgia Senate passed a bill that allowed adoption and foster care 
agencies to refuse placing children with same-sex couples on the basis of 
their religious beliefs.156 Given America’s long history of purposeful 
discrimination against the LGBTQ community, the LGBTQ community 
constitutes a suspect class. 

Having established that bias against the LGBTQ community would be 
considered bias against a suspect class, it must be recognized that 
discrimination against the LGBTQ community is prevalent in the jury 
system and the criminal justice system in general. There is an abundance 
of both empirical and anecdotal evidence that reveals the prevalence of 
anti-LGBTQ bias in the jury and criminal justice systems. For example, 

 
 149. Id. at 724 (Norris, J., concurring) (citation omitted). 
 150. Haeyoun Park & Iaryna Mykhyalyshyn, L.G.B.T. People Are More Likely to Be Targets 
of Hate Crimes Than Any Other Minority Group, N.Y. TIMES (June 16, 2016), 
https://www.nytimes.com/interactive/2016/06/16/us/hate-crimes-against-lgbt.html [https://perma 
.cc/RKM8-MLTW]. 
 151. 539 U.S. 558 (2003). 
 152. Id. at 575 (“We are advised that if Texas convicted an adult for private, consensual 
homosexual conduct under the statute here in question the convicted person would come within 
the registration laws of at least four States were he or she to be subject to their jurisdiction.”).  
 153. 135 S. Ct. 2584 (2015). 
 154. See id. at 2608.  
 155. Elliot Kozuch, HRC Releases Annual State Equality Index Ratings, HUM. RTS. 
CAMPAIGN (Jan. 10, 2018), https://www.hrc.org/blog/hrc-releases-2017-state-equality-index 
[https://perma.cc/D6BN-N6XY] (“This year’s SEI details the onslaught of more than 125 anti-
LGBTQ laws introduced across 30 states during the 2017 state legislative season, including 
legislative proposals to grant sweeping licenses to discriminate; undercut marriage equality; and 
target the transgender community⎯including transgender children.”). 
 156. S. 375, 154th Gen. Assemb., Reg. Sess. (Ga. 2018); see Brandon Voss, Georgia State 
Senate Passes Anti-LGBT Adoption Bill, NEWNOWNEXT (Feb. 25, 2018), 
http://www.newnownext.com/georgia-senate-passes-anti-lgbt-adoption-bill-sb375/02/2018/ 
[https://perma.cc/D7AS-3B4X]. 
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in a national survey, “seventeen percent of jurors surveyed ‘admitted that 
they could not be fair if a party to a case was homosexual.’”157 
Additionally, “[t]hree-and-a-half times more people said that they could 
not be fair and impartial if a party to a case was gay than said they could 
not be fair if a party was female, black, or Latino.”158 If these polls are 
accurate, these results cast a disparaging light on rampant juror bias 
against the LGBTQ community. 

Next, many courts have formally recognized the potential of juror bias 
against the LGBTQ community and the harmful effect it could have on 
the administration of justice.159 For example, in State v. Lovely,160 a 
Maine appellate court vacated the arson conviction of a homosexual 
defendant because the trial judge refused to question prospective jurors 
about anti-gay biases.161 The judge reasoned that since the law requires 
the trial judge to empanel “as impartial a jury as possible,” and since 
homosexuals are widely stigmatized in American society,162 “[i]t is 
axiomatic that a juror who admittedly harbors anti-homosexual prejudice 
should be subject to inquiry at the trial of an individual who is or may be 
perceived to be a homosexual.”163 Thus, courts have been willing to 
recognize the harmful and prejudicial effect that anti-homosexual biases 
can have on the administration of justice.164 This fact leads towards the 

 
 157. Aaron M. Clemens, Executing Homosexuality: Removing Anti-Gay Bias from Capital 
Trials, 6 GEO. J. GENDER & L. 71, 83 (2005) (quoting Michael B. Shortnacy, Note, Guilty and Gay, 
a Recipe for Execution in American Courtrooms: Sexual Orientation as a Prosecutorial Tool for 
Prosecutorial Misconduct in Death Penalty Cases, 51 AM. U. L. REV. 309, 317 n.21 (2001)). 
 158. Id. (citing David Rovella, Criminal Cases: Poll Elicits Fear of Rogue Jury, NAT’L L.J., 
Nov. 2, 1988, at A25).  
 159. McNamarah, supra note 12, at 402 (“Courts have recognized that introducing evidence 
of a defendant’s sexual orientation can improperly influence the jury to convict defendants due to 
queerphobic animus rather than on the basis of trial evidence.”). 
 160. 451 A.2d 900 (Me. 1982).   
 161. Id. at 902 (“[W]e vacate the conviction because of the essential unfairness of allowing 
a homosexual or one who might well be perceived by the jury as homosexual to be tried by a jury 
whose prejudices concerning homosexuals have not been examined.”); see also United States v. 
Bates, 590 F. App’x 882, 884 (11th Cir. 2014) (vacating a homosexual defendant’s conviction 
because the court failed to question potential jurors on anti-gay biases); Cohn v. Papke, 655 F.2d 
191, 194 (9th Cir. 1981) (finding evidence that homosexuality creates “clear potential that the 
jury may have been unfairly influenced by whatever biases and stereotypes they might hold with 
regard to homosexuals or bisexuals”).  
 162. Lovely, 451 A.2d at 902 (“The stigmatization of homosexuals in our society and the 
possibility of anti-homosexual bias arising from the pervasive belief that homosexuals are deviant 
cannot be gainsaid.”). 
 163. Id. 
 164. See United States v. McDowell, 30 M.J. 796, 799 (A.F.C.M.R. 1990) (finding that the 
prosecution’s introduction of evidence of the defendant’s homosexuality “carried a clear and 
powerful potential for abuse through whatever biases and stereotypes exist in regard to 
homosexuality”). 
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conclusion that bias against the LGBTQ community is pervasive 
throughout the jury system. 

Furthermore, a handful of state judicial councils “have undertaken 
studies about bias against homosexuals within their own court systems” 
and “[t]hese studies overwhelmingly conclude that homosexuals 
(whether court employees, attorneys, jurors, court users, or criminal 
defendants) face widespread and rampant prejudice within . . . [their own 
court] system[s].”165 For example, a study in Arizona surveyed judges,166 
attorneys,167 law students,168 and members of the gay and lesbian 
community169 “about sexual orientation bias within the court system and 
the legal profession.”170 According to the study, 77% of judges and 
attorneys reported that they had heard disparaging comments171 about 
gays and lesbians within the court system.172 Additionally, “[t]hirteen 
percent of judges and attorneys have observed negative treatment by 
judges in open court toward those perceived to be gay or lesbian.”173 If 
the bias against gays and lesbians discovered in the Arizona study are 
indicative of bias in the nation’s court system as a whole, pervasive bias 

 
 165. Shortnacy, supra note 157, at 322. 
 166. Id. at 326 & n.70 (“[T]he Task Force mailed questionnaires to each full time state court 
judge in the State of Arizona; twenty-nine percent of those judges surveyed responded.” (citing 
Gay & Lesbian Task Force, Report to the Board of Governors, State Bar of Arizona 8 (Apr. 1999) 
(unpublished manuscript) (on file with author))). 
 167. Id. at 326 & n.71 (“[T]he Task Force randomly selected 452 attorneys listed in the State 
Bar of Arizona’s membership database; twenty-nine percent of those attorneys surveyed 
responded.” (citing Gay & Lesbian Task Force, supra note 166 (manuscript at 8)). 
 168. Id. at 326–27 & n.72 (“[T]he Task Force distributed 465 surveys to the University of 
Arizona Law School with twenty-two percent of those law students responding; the Task Force 
also distributed 476 surveys to the Arizona State Law School with twelve percent responding.” 
(citing Gay & Lesbian Task Force, supra note 166 (manuscript at 8–9)). 
 169. Id. at 327 & n.73 (“[T]he Task Force distributed 800 surveys to members of the gay and 
lesbian community at ‘gay-friendly’ churches, in ‘gay newspapers,’ at ‘lesbian and gay cultural 
events,’ and to members of the gay and lesbian chambers of commerce; fifty-one percent of those 
surveyed responded.” (citing Gay & Lesbian Task Force, supra note 166 (manuscript at 8–9)). 
 170. Id. at 326–27 (footnote omitted).  
 171. Id. at 327 n.77 (noting that the Arizona study defines disparaging comments as 
“ridicule, jokes, snickering, etc.” (citing Gay & Lesbian Task Force, supra note 166 (manuscript 
at app. I)). 
 172. Id. at 327 & n.78 (“[T]he findings indicate that negative speech regarding gays and 
lesbians is the most commonly perceived form of anti-homosexual bias in the courthouse, and 
that it is pervasive.” (citing Gay & Lesbian Task Force, supra note 166 (manuscript at 18)) 
(“Significantly, fifteen percent of those judges and attorneys surveyed agreed or strongly agreed 
with the statement ‘homosexuality is wrong.’” (citing Gay & Lesbian Task Force, supra note 166 
(manuscript at 24))). 
 173. Id. at 327 & n.82 (footnote omitted) (“[T]hirty percent of judges and attorneys agree or 
very much agree that lesbians and gays are discriminated against within the legal profession.” 
(citing Gay & Lesbian Task Force, supra note 166 (manuscript at 20)). 
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against the LGBTQ community is likely a problem throughout the 
nation’s jury and criminal justice systems. 

Even more alarming is evidence that jurors have used a defendant’s 
homosexuality as a reason to convict or punish the defendant more 
harshly.174 For example, in Commonwealth v. Delp,175 following the 
defendant’s conviction of rape of a child and contributing to the 
delinquency of a minor, a juror admitted that he based his decision to 
convict on the defendant’s homosexuality.176 The juror stated: 

I was taken aback by Christian’s [, the defendant’s,] dialect. 
That when I heard it, I considered Christian a Homosexual. 
And from that point, [I] accepted [the] Commonwealth’s 
testimony as Gospel, while on the other hand, found defense 
testimony, no matter how helpful to Christian’s case, 
unsubstantial. And that my verdict was based on Christian’s 
Homosexuality.177 

Additionally, the juror further testified that until the defendant took 
the stand, the juror believed the defendant was not guilty and as stated 
above, the juror “had felt that . . . [he, himself], had found Christian Delp 
guilty solely on his apparent homosexuality.”178 Though the juror 
revealed that he unlawfully convicted the defendant solely based off 
prejudice, the court held that one juror’s “personal consciousness” should 
not nullify the “expressed conclusions of twelve.”179 However, the 
existence of such a case, in which a juror explicitly admitted that his 
decision to convict was based on anti-LGBTQ biases, gives reason to 
believe that jurors may convict based on such biases far more often than 
one would like to believe. 

Lastly, in numerous instances, prosecutors have urged juries to 
convict or punish a defendant more harshly on the basis of the defendant’s 
homosexuality.180 For example, in United States v. Birrell,181 the 
defendant’s conviction was overturned because in the government’s 

 
 174. See McNamarah, supra note 12, at 401 (“Jurors have admitted that queerphobic bias 
directly influenced their verdict decisions, . . . and in other cases prosecutors have used jurors 
anti-queer sentiment to force harsher sentences for queer defendants.”). 
 175. 672 N.E.2d 114 (Mass. App. Ct. 1996). 
 176. Id. at 115 (quoting a letter written by the juror without editorial changes).  
 177. Id.  
 178. Id.  
 179. Id. at 117 (quoting Mattox v. United States, 146 U.S. 140, 148 (1892)).  
 180. See Clemens, supra note 157, at 82; Sally Kohn, Greasing the Wheel: How the Criminal 
Justice System Hurts Gay, Lesbian, Bisexual, and Transgendered People and Why Hate Crime 
Laws Won’t Save Them, 27 N.Y.U. REV. L. & SOC. CHANGE 257, 265 (2001); McNamarah, supra 
note 12, at 402–03; Shortnacy, supra note 157, at 332–41. 
 181. 421 F.2d 665 (9th Cir. 1970) (per curiam).  
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closing arguments, the prosecutor urged the jury to convict by frequently 
referring to the defendant’s homosexuality.182 Because of the defendant’s 
homosexuality, the prosecutor urged the jury not to “turn [the defendant] 
loose on society.”183 Notably, prosecutors have often utilized a 
defendant’s homosexuality to garner support for the death penalty.184 For 
example, in Burdine v. Johnson,185 the defendant was eventually granted 
habeas corpus relief186 after “the prosecutor explicitly urged the jury to 
sentence Calvin Burdine, convicted of capital murder, to death rather than 
life imprisonment because he was a homosexual.”187 During the 
sentencing phase, the prosecutor stated that “[s]ending a homosexual to 
the penitentiary certainly isn’t a very bad punishment for a homosexual, 
and that’s what he’s asking you to do.”188  

Similarly, in Neill v. Gibson,189 the prosecutor urged the jury to 
consider the defendant’s homosexuality as a negative character trait when 
deciding whether to sentence him to death.190 The prosecutor stated:  

I want you to think briefly about the man you’re setting [sic] 
in judgment on and determining what the appropriate 
punishment should be. . . . I’d like to go through some things 
that to me depict the true person, what kind of person he is. 
He is a homosexual. The person you’re sitting in judgment 
on—disregard Jay Neill. You’re deciding life or death on a 
person that’s a vowed [sic] homosexual.191 

 
 182. Id. at 666.  
 183. Id. at 666 & n.2 (transcribing portions of the prosecutor’s closing argument to the jury) 
(“Are you going to turn him loose because he is a thief and a homosexual? No, put him back 
where he belongs, not out here on society. . . . [T]here is absolutely no prognosis whatsoever, that 
this man will ever change. He will be a homosexual and a car thief and a credit card thief for the 
rest of his natural life. . . . So you are not going to acquit him and you are not going to turn him 
loose on society.”). 
 184. See Clemens, supra note 157, at 82; Shortnacy, supra note 157, at 332–41. 
 185. 262 F.3d 336 (5th Cir. 2001) (en banc).  
 186. Id. at 350.   
 187. McNamarah, supra note 12, at 403. 
 188. Shortnacy, supra note 157, at 347 (alteration in original) (quoting Petition for Writ of 
Habeas Corpus at 115–16, Burdine v. Johnson, 66 F. Supp. 2d 854 (S.D. Tex. 1999) (No. H-94-
4190)); see also Kohn, supra note 180, at 265 (“During sentencing, the prosecutor in the trial of 
Calvin Burdine, a white, gay man, described the defendant as a sexual predator and a danger to 
society, based on a 1971 conviction for consensual sodomy, a crime of the state of Texas. The 
prosecutor urged the jury to sentence Burdine to death reasoning that, as a gay man, Burdine 
would enjoy a sentence of life in prison and therefore it would not be punishment.” (footnote 
omitted)). 
 189. 278 F.3d 1044 (10th Cir. 2001). 
 190. Id. at 1060.  
 191. Id. at 1069 (Lucero, J., dissenting) (alteration in original) (quoting “[t]he prosecutor’s 
precise words”). 
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Following the prosecutor’s inflammatory comments, the jury imposed 
four death sentences on the defendant, and the defendant’s petition for 
habeas corpus relief was denied.192  

The cases mentioned above are just a small sample size of cases in 
which prosecutors have relied, or attempted to rely, on juror biases to 
either convict or impose a heavier sentence on a defendant. The fact that 
prosecutors often have attempted to utilize jurors’ anti-LGBTQ bias in 
this way leads to the conclusion that juror bias against the LGBTQ 
community is widespread throughout America’s criminal justice system. 
Thus, given (1) evidence that judges have long recognized the potential 
for juror bias against the LGBTQ community; (2) evidence of statewide 
anti-LGBTQ bias in Arizona’s criminal justice system; (3) anecdotal 
evidence of juror’s deciding to convict based on a defendant’s 
homosexuality; and (4) numerous instances of prosecutors urging jurors 
to convict or punish a defendant more harshly on the basis of the 
defendant’s sexuality, LGBTQ bias is prevalent in the jury and criminal 
justice systems. Therefore, the second prong of this Note’s framework is 
satisfied regarding juror bias against the LGBTQ community. 

Lastly, like in Peña-Rodriguez, to satisfy the last prong of the 
framework, a juror must make a statement indicating that bias against the 
defendant was a significant factor in the juror’s decision to convict. 
Judges will have to decide on a case-by-case basis whether a statement 
made by a juror meets this threshold. As stated in Peña-Rodriguez, “Not 
every offhand comment indicating . . . bias or hostility will justify setting 
aside the no-impeachment bar to allow further judicial inquiry.”193 
Instead, the comment must “cast serious doubt on the fairness and 
impartiality of the jury’s deliberations and resulting verdict.”194 This 
prong ensures the finality of verdicts by setting a high threshold that must 
be satisfied to allow post-verdict juror testimony. Additionally, it ensures 
that exceptions to the no-impeachment rule will only arise in the most 
egregious circumstances—when an exception is absolutely necessary to 
protect a defendant’s Sixth and Fourteenth Amendment rights. 

CONCLUSION 
Overall, the U.S. Supreme Court, in Peña-Rodriguez, made a well-

reasoned decision to create an exception to the no-impeachment rule in 
cases of clear racial bias. However, the framework this Note purports is 
preferable because it allows exceptions to the no-impeachment rule not 
only for cases of racial bias, but also in cases of non-racial bias against 
suspect classes. Moving forward, research that utilizes the suspect 

 
 192. Id. at 1050, 1064 (majority opinion).  
 193. Peña-Rodriguez v. Colorado, 137 S. Ct. 855, 869 (2017). 
 194. Id. 
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classification framework and applies it to other cases of non-racial biases 
is necessary. For example, one may attempt to apply the framework to 
cases of gender or religious bias.  

Though the issue regarding exceptions to the no-impeachment rule 
does not come up often, cases regarding this topic are important because 
their consequences implicate the extremely important constitutional 
concerns of one’s right to a fair trial and to equal treatment under the law. 
An extension of the racial animus exception to the no-impeachment rule 
that is based on suspect classifications will only arise if parties that are 
discriminated against challenge their verdicts on the basis of Peña-
Rodriguez. It is likely that the U.S. Supreme Court will consider 
extending its ruling in Peña-Rodriguez to cases of clear non-racial bias 
against members of suspect classes because Justice Kennedy’s rationale 
for the Court’s holding in Peña-Rodriguez also applies to such cases. If 
the U.S. Supreme Court extends the racial animus exception to the no-
impeachment rule to cases of non-racial bias against suspect classes, the 
federal justice system would be better able to ensure that all defendants 
are protected from juror bias in violation of their Sixth and Fourteenth 
Amendment rights. 
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