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AN ECONOMIC APPROACH TO RELIGIOUS EXEMPTIONS 

Stephanie H. Barclay* 

Abstract 
Externalities caused by religious exemptions have been getting the 

spotlight again in light of a case the U.S. Supreme Court will hear this 
term: Fulton v. City of Philadelphia. Some argue that religious 
individuals should be required to internalize the costs they impose on 
third parties and thus should be denied the right to practice that harmful 
behavior. These new progressive theories about harm trade on rhetoric 
and normative intuitions regarding externalities and costs. But curiously, 
these theories also largely ignore an influential theoretical movement that 
has studied externalities and costs for the last fifty years: law and 
economics. 

This Article thus poses a thought experiment: How would normative 
rhetoric and doctrinal assessments change if one viewed religious 
externalities through the lens of economic theory? Such a perspective 
offers three novel normative insights. First, the mere existence of a 
religiously caused externality does not provide a sufficient justification 
for government restriction of religious rights, because externalities are 
always reciprocal. Second, the government should be cautious about 
coercing involuntary transactions where idiosyncratic valuation or high 
transaction costs are involved. And third, exploring outcomes that 
decrease net harm can highlight government policies that are themselves 
creating harm. In other contexts, this analysis can force decision-makers 
to confront more candidly problems of incommensurability, particularly 
when it comes to dueling claims of dignitary harms.  

An economic lens can also provide a positivist account of multiple 
aspects of a religious exemption doctrinal framework in the context of 
strict scrutiny. These include balancing competing harms in recognition 
of reciprocal externalities, requiring the government to have a 
justification for coercing involuntary transactions in a similar way that 
property rules would, and assessing carefully whether alternatives exist 
to avoid harm altogether. Indeed, this latter inquiry closely resembles the 
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type of analysis courts engage in under the “less restrictive alternatives” 
element of the strict scrutiny analysis.  

While economic theory does not provide answers to all of the difficult 
questions in these religious exemption debates, it can provide a clinical 
method of analyzing hot-button issues involving seemingly intractable 
conflicts. And to the extent that harm is a relevant normative 
consideration, this Article asserts that an under-theorized reliance on 
harm on just one side of the ledger, advocated under the current third-
party harm theories, is a normatively unpersuasive approach. 
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INTRODUCTION 
Religious rights should be protected only to the extent that they do not 

result in harm to others.1 At least, that’s the conventional wisdom in many 
circles. Iterations of that argument are becoming increasingly common in 

 
 1. This maxim stems from the well-known idea that “[y]our right to swing your arms ends 
just where the other man’s nose begins.” Zechariah Chafee, Jr., Freedom of Speech in War Time, 
32 HARV. L. REV. 932, 957 (1919) (internal quotations omitted). 

 

349807-FLR_72-6_Text.indd   68349807-FLR_72-6_Text.indd   68 1/19/21   11:48 AM1/19/21   11:48 AM



2020] AN ECONOMIC APPROACH TO RELIGIOUS EXEMPTIONS 1213 
 

the academy,2 amongst some judges,3 and even in the halls of Congress 
with the introduction of recent bills such as the Do No Harm Act.4 This 
argument has taken on particular salience in light of Fulton v. City of 
Philadelphia,5 a case in which government officials have refused to grant 
a religious exemption to a Catholic foster agency from anti-
discrimination policies because of potential third-party harm to the 
LGBTQ community.6 And it has particular urgency right now, as disputes 
about harm caused by religious gatherings in an era of COVID-19 have 
swept the nation.7 

For example, Professor Frederick Gedicks and Rebecca Van Tassell 
describe religious harms flowing from religious exemptions as what 
“economists call a ‘negative externality’” because they “shift the costs of 
accommodating a religion from those who practice it to those who do 
[not].”8 Similarly, Professors Douglas NeJaime and Reva Siegel have 

 
 2. See NELSON TEBBE, RELIGIOUS FREEDOM IN AN EGALITARIAN AGE 49–70 (2017); 
Frederick Mark Gedicks & Rebecca G. Van Tassell, RFRA Exemptions from the Contraception 
Mandate: An Unconstitutional Accommodation of Religion, 49 HARV. C.R.-C.L.L. REV. 343, 361 
(2014); Andrew Koppelman & Frederick M. Gedicks, Is Hobby Lobby Worse for Religious 
Liberty than Smith?, 9 U. ST. THOMAS J.L. & PUB. POL’Y 223, 224 (2015); Douglas NeJaime & 
Reva B. Siegel, Conscience Wars: Complicity-Based Conscience Claims in Religion and Politics, 
124 YALE L.J. 2516, 2519–21 (2015); Micah Schwartzman et al., The Costs of Conscience, 106 
KY. L.J. 781, 782 (2017); Nelson Tebbe et al., How Much May Religious Accommodations Burden 
Others?, in LAW, RELIGION, AND HEALTH IN THE UNITED STATES 215, 215–16 (Holly Fernandez 
Lynch et al. eds., 2017); Nelson Tebbe et al., When Do Religious Accommodations Burden 
Others?, in THE CONSCIENCE WARS 328, 330–31 (Susanna Mancini & Michel Rosenfeld eds., 
2018). 
 3. See, e.g., Holt v. Hobbs, 574 U.S 352, 370 (2015) (Ginsburg, J., concurring). 
 4. The Do No Harm Act, for example, would roll back statutory religious protections any 
time they result in “meaningful harm to third parties.” S. 2918, 115th Cong. (2018), 
https://www.harris.senate.gov/imo/media/doc/Do%20No%20Harm%20Act.pdf [https://perma 
.cc/SDT4-TXXE]; see Do No Harm Act, HUM. RTS. CAMPAIGN, https://www.hrc.org/ 
resources/do-no-harm-act [https://perma.cc/H3QG-SZCZ]; Hailey Lobb, The Do No Harm Act 
Will Make Sure Doctors and Business Do Just That, NAT’L WOMEN’S L. CTR. (May 24, 
2018), https://nwlc.org/blog/the-do-no-harm-act-will-make-sure-doctors-and-businesses-do-just-
that/ [https://perma.cc/7UYA-54YZ]. 
 5.  140 S. Ct. 1104 (2020). 
 6. Fulton v. City of Philadelphia, Pennsylvania, SCOTUSBLOG, https://www.scotusblog 
.com/case-files/cases/fulton-v-city-of-philadelphia-pennsylvania/ [https://perma.cc/T8FG-L7JC]. 
 7. See, e.g., Amy Howe, Justices Decline to Intervene in Dispute over Nevada COVID-19 
Restrictions, SCOTUSBLOG, https://www.scotusblog.com/2020/07/justices-decline-to-intervene-
in-dispute-over-nevada-covid-19-restrictions/ [https://perma.cc/QQC5-HCZ5]; South Bay United 
Pentecostal Church v. Newsom, SCOTUSBLOG, https://www.scotusblog.com/case-files/cases/ 
south-bay-united-pentecostal-church-v-newsom/ [https://perma.cc/DZQ7-G3WU].  
 8. Gedicks & Van Tassell, supra note 2, at 357, 358 (quoting Michael W. McConnell & 
Richard A. Posner, An Economic Approach to Issues of Religious Freedom, 56 U. CHI. L. REV. 1, 
46 (1989)); see also Schwartzman et al., supra note 2, at 809 (arguing that accommodating claims 
of conscience can harm the liberty of third parties). 
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argued that the law should restrict religious accommodation where 
accommodation would harm others.9 Professors Micah Schwartzman, 
Nelson Tebbe, and Richard Schragger make the claim that “forcing third 
parties to pay for the exercise of others’ constitutional rights is 
disturbing.”10 At its core, this theory asserts that “‘[r]eligious liberty’ 
does not and cannot include the right to impose the costs of observing 
one’s religion on someone else.”11 Put another way, “shifting the cost of 
accommodating the [religious individual]’s religious beliefs onto” parties 
who do not derive any benefit from that accommodation, and “who may 
not share those beliefs,” ought to be prohibited.12 And in an amicus brief 
just recently filed in Fulton, some church and state scholars argued that 
the “third-party harm rule” means that government is prohibited from 
“exempting religious objectors from public laws when doing so will 
unduly harm identifiable third parties.”13 

These new progressive theories about harm trade on rhetoric and 
normative intuitions regarding externalities and costs. But curiously, 
these theories also largely ignore an influential theoretical movement that 
has studied externalities and costs for the last fifty years: law and 
economics.  

 
 9. NeJaime & Siegel, supra note 2, at 2589–91.  
 10. Schwartzman et al., supra note 2, at 812.  
 11. Frederick Mark Gedicks & Andrew Koppelman, Invisible Women: Why an Exemption 
for Hobby Lobby Would Violate the Establishment Clause, 67 VAND. L. REV. EN BANC 51, 51 
(2014).  
 12. Nelson Tebbe, McElroy Lecture, How to Think About Religious Freedom in an 
Egalitarian Age, 93 U. DETROIT MERCY L. REV. 353, 354–55 (2016); see Frederick Mark Gedicks, 
One Cheer for Hobby Lobby: Improbable Alternatives, Truly Strict Scrutiny, and Third-Party 
Employee Burdens, 38 HARV. J.L. & GENDER 153, 173 (2015) (explaining that the theory is not 
concerned with “social costs” that are “fully distributed throughout society,” but it instead 
concerns itself with “costs [that] are focused on a relatively small group of identifiable persons”). 
While the specific articulation of this theory by third-party harm scholars is fairly recent, the 
argument that religious protections should be limited when they cause harm to others has long 
been a topic of scholarly conversation. See JESSE H. CHOPER, SECURING RELIGIOUS LIBERTY 122 
(1995); 2 KENT GREENAWALT, RELIGION AND THE CONSTITUTION 340–41 (2008); BRIAN LEITER, 
WHY TOLERATE RELIGION? 99–100 (2013); Alan Brownstein, Protecting the Religious Liberty of 
Religious Institutions, 21 J. CONTEMP. LEGAL ISSUES 201, 272 n.288 (2013); Christopher L. 
Eisgruber & Lawrence G. Sager, Why the Religious Freedom Restoration Act Is Unconstitutional, 
69 N.Y.U. L. REV. 437, 453 (1994); Douglas Laycock, Free Exercise and the Religious Freedom 
Restoration Act, 62 FORDHAM L. REV. 883, 886 (1994); Ira C. Lupu & Robert W. Tuttle, 
Instruments of Accommodation: The Military Chaplaincy and the Constitution, 110 W. VA. L. 
REV. 89, 115 (2007); Eugene Volokh, A Common-Law Model for Religious Exemptions, 46 
UCLA L. REV. 1465, 1511 (1999). 
 13. Brief for Church-State Scholars as Amici Curiae Supporting Respondents, Fulton v. 
City of Philadelphia, 140 S. Ct. 1104 (2020) (No. 19-123).  
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Some scholars have noted the benefits of studying religion from an 
economic perspective.14 Others have discussed potential shortcomings 
with such an approach.15 However, as Professor Paul Horwitz has 
observed, “[F]ew law and religion scholars—too few—analyze church-
state law and relations through the same lens of rational-choice and 
market-oriented analysis that has yielded so many positive, if contested, 
results elsewhere in the legal academy.”16 Thus, “the economics of 
religion has played an unfortunately small role in law and religion 
scholarship.”17 There is a particular dearth of such scholarship in the 
context of religious exemptions. Therefore, this Article provides a return 
to economic analysis by posing a thought experiment: How would 
normative rhetoric and doctrinal assessments of religious exemptions 
change if one viewed religious externalities through an economic lens? 

Under current progressive theories of harm, arguments about avoiding 
religious harm and internalizing externalities have strong intuitive appeal. 
In this vein, harmful religious actions can be conceived of as something 
akin to pollution emitted by factories. After all, religious actions—like 
pollution that causes harm—create external costs that ought to be 
internalized by the religious polluter. In a way, this framework 
unintentionally partakes of the economic theory of externalities advanced 

 
 14. Indeed, economists have long applied economic theory to explain religious behavior. 
See, e.g., ADAM SMITH, THE WEALTH OF NATIONS 16–18, 848, 851–68 (Edwin Cannan ed., 
Modern Library 1994) (1776) (arguing that the “industry and zeal” of the clergy are 
“kept . . . alive” in substantial part “by the powerful motive of self-interest”); Paul Horwitz, 
Freedom of the Church Without Romance, 21 J. CONTEMP. LEGAL ISSUES 59, 89 (2013) (“The 
study of religion from an economic perspective is, quite literally, at least as old as modern 
economics, and as old as the United States itself.”); Laurence R. Iannaccone, The Consequences 
of Religious Market Structure: Adam Smith and the Economics of Religion, 3 RATIONALITY & 
SOC’Y 156, 156 (1991) (discussing Adam Smith’s treatment of religion in his theory). It may be 
surprising that economics has anything to say about religion. But as multiple scholars have 
observed, economic theory provides important insights about human behavior beyond mere 
questions of profit maximizing. See Jack Hirshleifer, The Expanding Domain of Economics, 75 
AM. ECON. REV. (CENTENNIAL ESSAYS & 1985 SURV. MEMBERS) 53, 53 (1985); McConnell & 
Posner, supra note 8, at 2; Richard A. Posner, The Law and Economics Movement, 77 AM. ECON. 
REV. (PAPERS & PROC.) 1, 9 (1987). For a helpful introduction to the economics of religion, see 
LARRY WITHAM, MARKETPLACE OF THE GODS: HOW ECONOMICS EXPLAINS RELIGION 3–5 (2010). 
For an account of religious liberty that draws heavily on the economics of religion, see ANTHONY 
GILL, THE POLITICAL ORIGINS OF RELIGIOUS LIBERTY 10, 11 (2008). 
 15. See, e.g., ROBERT B. EKELUND JR. ET AL., THE MARKETPLACE OF CHRISTIANITY, at vii 
(2006) (discussing potential shortcomings); ROGER FINKE & RODNEY STARK, THE CHURCHING OF 
AMERICA, 1776–2005, at xiii-xiv (2d ed. 2005); ROBERT WUTHNOW, AFTER THE BABY BOOMERS 
256 n.18 (2007); Steve Bruce, Secularization and Economic Models of Religious Behavior, in 
THE OXFORD HANDBOOK OF THE ECONOMICS OF RELIGION 289, 290–91 (Rachel M. McCleary ed., 
2011) (challenging the economic methodology more directly).  
 16. Horwitz, supra note 14, at 93. 
 17. Id. at 62. 
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by famous economist Arthur Pigou, who asserted that government should 
intervene in these situations to incentivize or require the polluter to 
internalize his costs.18 

This sort of thinking was the prevailing economic view prior to the 
work of Ronald H. Coase,19 an economist who won a Nobel Prize in 
Economics for thinking through problems regarding externalities “more 
carefully and correctly than anyone else, and in the process demonstrating 
that answers accepted by virtually the entire profession were false.”20 
According to The Canon of American Legal Thought, Coase’s path-
breaking article—The Problem of Social Cost—is now “one of the most 
frequently cited works in legal scholarship” and “can with least 
controversy be described as canonical.”21 To be sure, Coase is not without 
his share of ardent critics, particularly with respect to his assumptions 
about transaction costs.22 But many of Coase’s insights, especially 
regarding reciprocal externalities, have largely been accepted by 
economists.23  

 
 18. See Ronald H. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1 (1960), reprinted 
in THE CANON OF AMERICAN LEGAL THOUGHT 356 (David Kennedy & William W. Fisher III eds., 
2006). 
 19. Id. at 1–2. 
 20. David D. Friedman, The World According to Coase, U. CHI. L. SCH. REC., Spring 1992, 
at 4, 4. 
 21. Coase, supra note 18, at 355. 
 22. See Armen A. Alchian & Harold Demsetz, Production, Information Costs, and 
Economic Organization, 62 AM. ECON. REV. 777, 777 (1972) (criticizing the market-firm 
dichotomy); Robert Cooter, The Cost of Coase, 11 J. LEGAL STUD. 1, 14–15 (1982) (criticizing as 
unrealistic Coase’s discussion of bargaining between parties); Oliver Hart, An Economist’s 
Perspective on the Theory of the Firm, 89 COLUM. L. REV. 1757, 1760, 1762 (1989) 
(distinguishing the core idea of Coase—the centrality of transaction costs related to describing the 
firm—to Coase’s specific application of this insight); Alan Hyde, In Defense of Employee 
Ownership, 67 CHI.-KENT L. REV. 159, 179–84 (1991) (synthesizing criticisms between the firm 
and market decision making on Coase’s analysis); William Schulze & Ralph C. D’Arge, The 
Coase Proposition, Information Constraints, and Long-Run Equilibrium, 64 AM. ECON. REV. 763, 
764 (1974) (rejecting the thesis that bargainers will reach the same efficient result (the invariance 
thesis), regardless of the distribution of initial entitlements if transaction costs are low); A.W. 
Brian Simpson, Empirical Insight and Some Thoughts on Future(s) Investigation: Comments on 
Mark West’s ‘Private Ordering at the World’s First Futures Exchange,’ 98 MICH. L. REV. 2616, 
2619 (2000) (“[I]n the world of academic law, we run the risk of having too much theory chasing 
too small a body of empirical information.”); Joseph M. Steiner, Economics, Morality and the 
Law of Torts, 26 U. TORONTO L.J. 227, 228 (1976) (criticizing the plausibility of the economic 
theory in the context of damages). But see H.E. Frech III, Pricing of Pollution: The Coase 
Theorem in the Long Run, 4 BELL J. ECON. & MGMT. SCI. 316, 318 (1973) (defending the 
invariance thesis); Adam Gifford, Jr. & Courtenay C. Stone, Externalities, Liability and the Coase 
Theorem: A Mathematical Analysis, 11 ECON. INQUIRY 260, 260 (1973) (same); David Starrett & 
Richard Zeckhauser, Treating External Diseconomies—Markets or Taxes?, in STATISTICAL AND 
MATHEMATICAL ASPECTS OF POLLUTION PROBLEMS 65, 65 (John W. Pratt ed., 1974) (same). 
 23. Hart, supra note 22, at 1762. 
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Regarding reciprocal externalities, Coase forcefully argued that it is 
theoretically “wrong” to assert that if “A inflicts harm on B” then 
government must “restrain A.”24 That overlooks entirely the “reciprocal 
nature” of the problem, in which parties in a conflict are always inflicting 
externalities on each other.25 Thus, from an economic perspective, the 
more appropriate normative question to ask is “should A be allowed to 
harm B or should B be allowed to harm A?”26 To answer this question, 
one is seeking to avoid the greatest amount of harm and to protect 
activities that lead to the greatest amount of positive “gains” for society.27 
In other words, where “exercising a right” always results in a “cost” to 
society, the question to ask when deciding which right to protect is 
whether “what was gained was worth more than what was lost.”28 

Applying this approach to the religious exemption context would 
provide three novel insights. First, the existence of a religious externality 
would not provide a sufficient normative ground for government 
restriction of rights. Instead of this one-dimensional approach to harm, an 
economic approach would recognize the ubiquitous nature of competing 
and complex reciprocal externalities involved in the protection of any 
legal rights. 

Second, an economic lens would require closer attention to the way 
that the idiosyncratically high value religious believers place on their 
religious exercise can sometimes create high obstacles for religious 
believers to act in ways that the government or others in society may 
wish. This phenomenon is not unique to religious individuals. 
Idiosyncratic valuations are in fact ubiquitous under the law, which is 
partly why property rules are often used to protect individuals’ high 
valuations against the threat of coerced transactions. Allowing 
government intervention to force compliance by the religious individual, 
without sufficient justification, often has the potential to backfire. Indeed, 
coercive government efforts can create a result that looks nothing like an 
efficient bargain—and that actually increase overall net harm to society.29 
Likewise, applying these principles to religious conflicts can help 
decrease net harm and avoid unnecessary human suffering. This sort of 
principled harm-based approach could justify a legal framework that 
offers thick religious protections. 

Third, an economic approach would also focus on government 
outcomes that result in the least amount of net harm. Religious exemption 

 
 24. Coase, supra note 18, at 2. 
 25. Id. 
 26. Id.  
 27. Id. at 26. 
 28. Id. at 44. 
 29. Id. at 28. 
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conflicts often involve incommensurate values. But Coase observes that 
government policies themselves are often causing unnecessary conflicts, 
and a change in policy could thus remove the incompatible nature of these 
values in a conflict.30 In that way, both interests can be protected and 
harm can be avoided altogether. In other contexts, where incompatible 
conflicts of values are inevitable, the quest to decrease net societal harm 
would force one to confront difficult questions about incompatible 
incommensurability. While economic theory does not provide answers to 
all of the difficult questions in these conflicts, it can provide a clinical 
method of analyzing hot-button issues involving seemingly intractable 
conflicts.  

This Article then examines how an economic lens can provide a 
positivist account of what courts are doing under a strict scrutiny 
framework. These elements include balancing competing harms in 
recognition of reciprocal externalities, requiring the government to have 
a justification for coercing involuntary transactions in a similar way that 
property rules would,31 and assessing carefully whether alternatives exist 
to avoid harm altogether.32 These inquiries resemble the balancing of 
harms, compelling interest test, “less restrictive alternatives” analysis 
under a legal framework like the Religious Freedom Restoration Act 
(RFRA).33 To be sure, there are other areas where current legal doctrine 
does not fit squarely within a Coasean economic analysis. 

This Article does not assert that considerations of harm, or even an 
economic approach is the only or even best lens through which to resolve 
these debates. To be sure, an economic approach to religion is an 
imperfect tool.34 And other moral considerations may be relevant to 
questions about harm caused by religious exercise. But alternative robust 
moral theories that do not simply trade on intuitions about the presence 
of some sorts of harm have yet to be offered to justify special restrictions 
of religious rights. On the other hand, an under-theorized reliance on 
harm on just one side of the ledger (under current third-party harm 
theories) is a normatively unpersuasive approach that masks far more 
than it reveals.  

 
 30. Id. at 26. 
 31. See Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 691 (2014). 
 32. Pub. L. No. 103-141, 107 Stat. 1488 (codified as amended at 42 U.S.C. §§ 2000bb–
2000bb-4 (2012)), invalidated by City of Boerne v. Flores, 521 U.S. 507 (1997); see Hobby Lobby, 
573 U.S. at 690–91. 
 33. Pub. L. No. 103-141, 107 Stat. 1488 (codified as amended at 42 U.S.C. §§ 2000bb–
2000bb-4 (2012)), invalidated by City of Boerne v. Flores, 521 U.S. 507 (1997); see Hobby Lobby, 
573 U.S. at 690–91. 
 34. Horwitz, supra note 14, at 94 (“The economic approach to religion may, in short, be 
unsentimental, incomplete, and imperfect. But it remains a valuable tool nonetheless. On the 
margins, law and religion scholarship today is likely to benefit more from a serious look at 
economics than from yet another discussion of Rawls.”). 
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This Article proceeds in four parts. Part I provides a brief primer on 
economic theory, and the way Coase radically altered our conception of 
externalities. Part II explores how normative rhetoric regarding religious 
exemption conflicts might change if viewed  through an economic lens. 
Part III discusses how these theoretical economic principles could be used 
to provide a positivist account of current strict scrutiny analysis 
applicable to religious exemptions, as well as areas where these principles 
do not completely fit. Finally, Part IV addresses relevant 
counterarguments.  

I.  A BRIEF PRIMER ON COASEAN ECONOMIC THEORY 
This Section provies a brief overview of Coase’s insights with respect 

to reciprocal externalities, the ability of parties to bargain to obtain 
efficient outcomes that reduce net harm, the reality of transaction costs 
that inhibit such bargains, and thus the types of government interventions 
and assignments of rights that could be considered to reduce net harms 
where efficient bargains are unlikely.   

A.  The Reciprocal Nature of Externalities 
One of Coase’s most important contributions to economic theory was 

“to rewrite the theory of externalities.”35 Externalities are “cost[s] 
imposed by an activity that is not accrued by the person or firm who 
engages in the activity.”36 In other words, a negative externality occurs 
when the private cost incurred for a desired state of affairs is less than the 
social cost others incur for that desired state of affairs.  

One typical example of a negative externality involves a factory that 
is generating $1,000 per day in revenue but imposing a cost on neighbors 
in smoke damage of $500 per day that the factory does not have to pay 
for. Prior to Coase’s work, the prevailing wisdom—advocated by 
Pigou—was that the government should act to require the party causing 
the externality (i.e., the factory) to internalize that cost.37 The 
internalization could happen by, for example, taxing the factory or 
creating a rule that made the factory liable for the damage.38 This 
“analysis was accepted by virtually the entire economics profession prior 
to Coase’s work in the field.”39 

 
 35. Friedman, supra note 20, at 4. 
 36. Lawrence Solum, Legal Theory Lexicon: The Coase Theorem, LEGAL THEORY BLOG 
(Apr. 7, 2019, 3:23 PM), https://lsolum.typepad.com/legaltheory/2019/04/legal-theory-lexicon-
the-coase-theorem.html [https://perma.cc/VUX9-FR36].  
 37. Friedman, supra note 20, at 5. 
 38. Coase, supra note 18, at 356. 
 39. Friedman, supra note 20, at 5. 
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In contrast to this approach, “Coase argued that it was 
misleading . . . to view one party as solely responsible for harm suffered 
by another.”40 Coase stated,  

The question is commonly thought of as one in which A 
inflicts harm on B and what has to be decided is: how should 
we restrain A? But this is wrong. We are dealing with a 
problem of a reciprocal nature. To avoid the harm to B would 
inflict harm on A.  

. . . . 

. . . [B]oth parties cause the damage.41  

Where one individual’s harm is another individual’s gain, and vice versa, 
these harms have been described as “reciprocal bilateral externalities”42 
or “Coasean externalities.”43 

To go back to the factory example, government efforts to tax the 
factory overlook the possibility that the neighbors might be able to avoid 
cost to their properties more easily than the factory owner.44 After all, the 
decision of the neighbors to locate or maintain their houses near the 
factory is as much a cause of the smoke damage as the factory owner’s 
decision to operate.45 “In almost all cases, the cost is a result of decisions 
by both parties.”46 The pollution harm is a joint product of sulfur dioxide 
and the fact that neighbors live near it.47 Indeed, from an externality 
perspective it is rarely “entirely clear” who the “victim” is in these 
disputes.48 For example, what if a factory had been operating in an empty 
field for years, and then a private party decided to buy property and move 
right next to the factory?  

With this new paradigm of externalities in mind, Coase argued that 
“[t]he real question that has to be decided is: should A be allowed to harm 
B or should B be allowed to harm A?”49 In other words, how does one 
decide who should be required to internalize the jointly created 

 
 40. Coase, supra note 18, at 357. 
 41. Coase, supra note 18, at 2, 13. 
 42. Lisa Grow Sun & Brigham Daniels, Mirrored Externalities, 90 NOTRE DAME L. REV. 
135, 137 (2014).  
 43. For a discussion of this concept in the context of religious externalities, see id.   
 44. Coase, supra note 18, at 357. 
 45. Friedman, supra note 20, at 6 (“It is the joint decision—yours to pollute and mine to 
live where you are polluting—that produces the cost.”). 
 46. Id. 
 47. Id. 
 48. Id. 
 49. Coase, supra note 18, at 2. 
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externality? To answer that, one must consider efficient outcomes and 
transaction costs. 

B.  Coasean Bargains to Obtain Efficient Outcomes 
After recognizing the presence of bilateral, reciprocal externalities, 

the next “step in Coase’s argument is to observe that, as long as the parties 
involved can readily make and enforce contracts in their mutual interest,” 
then government intervention is not “necessary in order to get the 
efficient outcome.”50 All that is needed is a “clear definition of who has 
a right to do what,” and the parties will be able to reach an efficient 
outcome.51 

To understand this concept, let us return to the factory hypothetical, 
which Coase originally posed52 and Professor David Friedman 
expounded upon. Let us assume that the factory is causing pollution every 
year that would cost $80,000 a year to eliminate.53 Conversely, let us 
assume that the cost to nearby landowners of using their property for 
timber growth rather than residential use would cost $50,000 per year.54 
If the factory is assigned the right to pollute, then the neighbors will likely 
change their land use, and the resulting cost of $50,000 per year rather 
than $80,000 will result in the problem being eliminated at the lowest 
possible overall cost to society.55 

Alternatively, if the legal rule is that the neighbors have the right not 
to have their air polluted, the result as far as the existence of pollution 
will be the same.56 The factory “could eliminate the pollution at a cost of 
$80,000 a year.”57 But it would be cheaper to pay the landowners an 
amount above their cost, perhaps $60,000 a year, for permission to 
pollute.58 The landowners will be satisfied since they make more than 
their cost of changing their property use, and the factory will be satisfied 
because it would pay less than the cost of ending pollution.59 

 
 50. Friedman, supra note 20, at 4, 6. 
 51. Id. at 6. 
 52. Coase, supra note 18, at 42 (“When the change in the location of the factory results in 
a reduction in production, this obviously needs to be taken into account and weighed against the 
harm which would result from the factory remaining in that location. The aim of such regulation 
should not be to eliminate smoke pollution but rather to secure the optimum amount of smoke 
pollution, this being the amount which will maximise the value of production.”).  
 53. See Friedman, supra note 20, at 6. 
 54. See id. 
 55. Id. 
 56. Id. 
 57. Id. 
 58. Id. 
 59. Id. 
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Now, consider the outcome if the numbers were changed in the 
example “to make pollution control the more efficient option”—perhaps 
“lower[ing] its cost to $20,000”60 annually. “In that case, whether or not 
the [factory] has the right to pollute, it will [be] . . . better off not 
polluting.”61 Professor Friedman explains, 

If it has the right to pollute, the landowners will pay more 
than the $20,000 cost of pollution control in exchange for a 
guarantee that [the factory] will not exercise its right. If [the 
factory] does not have the right to pollute, the most the 
[factory] . . . will be willing to offer the landowners for 
permission to pollute is $20,000, and the landowners will 
turn down that offer.62  

The insight from this example is straightforward: “If transaction costs are 
zero—if, in other words, any agreement that is in the mutual benefit of 
the parties concerned gets made—then any initial definition of property 
rights leads to an efficient outcome.”63  

It is worth taking just one additional example outside of the sometimes 
politically fraught pollution context. Consider two adjoining pieces of 
land: one that has a hospital that has been operating for years with no 
complaints, and the other that is purchased by a landowner who builds a 
recording studio on the side of the property closest to the hospital.64 The 
hospital with its ambulances is too noisy for a recording studio to operate 
successfully if it is located just feet away, but the hospital is quiet enough 
that the studio would operate perfectly fine if located at the opposite end 
of the property.65 In this example, the owner of the studio demands the 
hospital to shut down or else pay damages equal to the full value of the 
lost recording profits.66 As Professor Friedman notes, “There are indeed 
‘external costs’ associated with operating a [hospital] next to a recording 
studio—but the efficient solution is building the studio at the other end 
of the lot, not building the studio next to the [hospital] and then closing 
down the [hospital].”67 

 
 60. Id. at 6–7. 
 61. Id. at 7. 
 62. Id. 
 63. Id.; see also ROBERT COOTER & THOMAS ULEN, LAW AND ECONOMICS 85 (6th ed. 2012) 
(“When transaction costs are zero, an efficient use of resources results from private bargaining, 
regardless of the legal assignment of property rights.”); Solum, supra note 36 (“If we assume zero 
transaction costs, then when there are externalities, the market will reach the efficient outcome 
irrespective of how entitlements are assigned.”). 
 64. See Friedman, supra note 20, at 6. 
 65. Id. 
 66. Id. 
 67. Id. 
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Of course, as scholars have recognized, a comprehensive assessment 
of externalities must also account for “secondary externalities”68 or 
“downstream externalities”69 that affect parties beyond the hypothetical 
bargaining table. Coase himself acknowledged that while most of his 
hypotheticals compared the costs as between the two bargaining parties, 
it is “desirable that the choice between different social arrangements for 
the solution of economic problems should be carried out in broader 
terms,” meaning that “the total effect of these arrangements in all spheres 
of life should be taken into account.”70 Thus, “the costs and benefits of 
the parties to a secondary externality must also be included in th[e] 
calculation,” assessing net benefits and harms.71 In the factory context, 
even if some landowners might be willing to accept payment from a 
factory for pollution to ensue, externalities for neighboring landowners 
must be considered as well in determining what outcome produces the 
least amount of harm.72 In the hospital versus recording studio 
hypothetical, one might consider additional costs of closing the hospital 
for members of the community, such as lost jobs or lost critical services 
the hospital provides. And one would ask whether other downstream 
externalities exist if the recording studio moved towards the other end of 
the property, including creating noisy externalities for the studio’s other 
neighbors. 

C.  Obstacles to Voluntary Transactions 
Coase pointed out that “if market transactions were costless, all that 

matters” for efficiency purposes  “is that the rights of the various parties 
should be well-defined and the results of legal actions easy to forecast.”73 
But Coase was quick to acknowledge that a world with no transaction 
costs is “of course, a very unrealistic assumption.”74 Coase explained that 
transaction costs included concrete obstacles like discovering “who it is 
that one wishes to deal with,” informing “people that one wishes to deal 
and on what terms,” conducting “negotiations leading up to a bargain,” 
drawing “up the contract,” ensuring the contract is being complied with, 
etc.75  

 
 68. Seth D. Harris, Coase’s Paradox and the Inefficiency of Permanent Strike 
Replacements, 80 WASH. U. L.Q. 1185, 1253 (2002). 
 69. Robert W. Adler, Priceline for Pollution: Auctions to Allocate Public Pollution Control 
Dollars, 34 WM. & MARY ENVTL. L. & POL’Y REV. 745, 786 (2010). 
 70. Coase, supra note 18, at 43. 
 71. Harris, supra note 68, at 1253. 
 72. See id. at 1259–61. 
 73. Coase, supra note 18, at 19. 
 74. Id. at 15. 
 75. Id. 
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Today, the study of transaction costs has grown into a “distinct 
subfield” of economics.76 Though there is no universally agreed upon 
definition of transaction costs,77 some scholars have advanced a more 
expansive understanding of the concept that would include social 
dynamics that can prevent mutually agreeable transactions. For example, 
Professors Guido Calabresi and A. Douglas Melamed stated that 
“transaction costs must be understood extremely broadly” to include “any 
impediments” to “negotiating.”78 Professor Jeremy Kidd has explained 
that the term “transaction costs” is a somewhat misleading term because 
it “obscures the full meaning of the phrase.”79 Some costs may not be so 
obvious, including “overcoming the parties’ antagonism towards each 
other,” costs related to “uncertainty and risk,” and other “costs that can 
cause the parties to be reluctant to negotiate fully.”80 Thus, Professor 
Kidd explains that a more intuitive description of transaction costs might 
be a “list of anything and everything that could make it harder for two or 
more people to negotiate.”81 Other scholars have similarly recognized 
that transaction costs can include subjective obstacles82 to negotiation 
like emotions, biases, lack of trust, irrationality, and even acrimony 
between parties.83  

 
 76. David D. Haddock, The Relevant Theory of Irrelevant Externalities: Buchanan, Coase, 
and Pigou, 10 J.L. ECON. & POL’Y 689, 701 (2014). 
 77. Ian Ayres & Eric Talley, Solomonic Bargaining: Dividing a Legal Entitlement to 
Facilitate Coasean Trade, 104 YALE L.J. 1027, 1029–36 (1995) (“It is inadequate to think of 
‘transaction costs’ as some sort of composite good whose components imply similar policies.”). 
 78. Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and 
Inalienability: One View of the Cathedral, 85 HARV. L. REV. 1089, 1094–95 (1972) (internal 
quotation mark omitted); see also Dru Stevenson, Jury Selection and the Coase Theorem, 97 IOWA 
L. REV. 1645, 1646 (2012) (“Transaction costs are the economist’s moniker for describing or 
measuring the obstacles to trades, or more properly, to negotiations.”). 
 79. Jeremy Kidd, Kindergarten Coase, 17 GREEN BAG 2D 141, 144 (2014).  
 80. Id.  
 81. Id.  
 82. See Todd J. Zywicki, A Unanimity-Reinforcing Model of Efficiency in the Common 
Law: An Institutional Comparison of Common Law and Legislative Solutions to Large-Number 
Externality Problems, 46 CASE W. RES. L. REV. 961, 966–74 (1996) (discussing the ubiquity of 
subjective value impacting transactions). 
 83. See Ward Farnsworth, Do Parties to Nuisance Cases Bargain After Judgment? A 
Glimpse Inside the Cathedral, 66 U. CHI. L. REV. 373, 384 (1999) (“[A]crimony between the 
parties was an important obstacle to bargaining.”); Jill E. Fisch, Regulatory Responses to Investor 
Irrationality: The Case of the Research Analyst, 10 LEWIS & CLARK L. REV. 57, 59, 66 (2006) 
(discussing the way investor irrationality impedes efficient outcomes); Peter H. Huang, Reasons 
Within Passions: Emotions and Intentions in Property Rights Bargaining, 79 OR. L. REV. 435, 
439–41 (2000); Christopher R. Leslie, Trust, Distrust, and Antitrust, 82 TEX. L. REV. 515, 550 
(2004) (“[T]rust reduces transaction costs. This trust-induced reduction in transaction costs can 
make agreements possible that otherwise would not occur. Absent trust, transaction costs may 
render agreements not cost-beneficial.”); Nizan Geslevich Packin & Yafit Lev-Aretz, On Social 

 

349807-FLR_72-6_Text.indd   80349807-FLR_72-6_Text.indd   80 1/19/21   11:48 AM1/19/21   11:48 AM



2020] AN ECONOMIC APPROACH TO RELIGIOUS EXEMPTIONS 1225 
 

Coase observed that where the benefits of bargaining are greater than 
the transaction costs (i.e., the costs of bargaining), efficient bargains can 
still occur.84 But where transaction costs outweigh the benefits that the 
bargain could provide, parties are unlikely to reach a willing agreement.85 
On the other hand, some scholars have pointed to an obstacle to voluntary 
bargaining separate from transaction costs, and that is idiosyncratic 
valuation. “Idiosyncratic value derives from characteristics of a thing that 
different individuals evaluate differently, such as the design of a home.”86 
In other words, idiosyncratic valuations are “those that are not reflected 
in the market price.”87 For example, a seller may not be willing to sell her 
home for the market price, even if a buyer is willing to pay, because she 
values her home much more highly than the market price reflects. Thus, 
even where “transaction costs are low,” idiosyncratic valuations can 
operate as an obstacle to parties being interested in performing a 
voluntary transaction.88 
  

 
Credit and the Right to Be Unnetworked, 2016 COLUM. BUS. L. REV. 339, 347 (“[C]ognitive bias 
affects some people and they depart from rational choice behavior. By acting irrationally, those 
individuals fail to maximize their utility and are subject to greater transaction costs.”); Lauren E. 
Willis, Decisionmaking and the Limits of Disclosure: The Problem of Predatory Lending: Price, 
65 MD. L. REV. 707, 755 (2006) (describing “heuristics, biases, and emotion[s]” as “the intangible 
transaction costs schematic”); Jeremy A. Matz, Note, We’re All Winners: Game Theory, the 
Adjusted Winner Procedure and Property Division at Divorce, 66 BROOK. L. REV. 1339, 1347–
54 (2001) (discussing emotional transaction costs at issue in divorce negotiations). For a 
discussion of categories of transaction costs, see Robert C. Ellickson, The Case for Coase and 
Against “Coaseanism,” 99 YALE L.J. 611, 614–16 (1989).  
 84. Coase, supra note 18, at 15–16. 
 85. Id. at 16. 
 86. Ian Ayres & Paul M. Goldbart, Correlated Values in the Theory of Property and 
Liability Rules, 32 J. LEGAL STUD. 121, 133 n.11 (2003) (quoting Louis Kaplow & Steven Shavell, 
Property Rules Versus Liability Rules: An Economic Analysis, 109 HARV. L. REV. 713, 760 
(1996)); see also Kaplow & Shavell, supra, at 787 (discussing how the idiosyncratic value of a 
thing depends on how much value it is afforded by a specific person). 
 87. Jeffrey Standen, The Fallacy of Full Compensation, 73 WASH. U. L.Q. 145, 198–201 
(1995); see also Ian Ayres & Eric Talley, Solomonic Bargaining: Dividing A Legal Entitlement 
to Facilitate Coasean Trade, 104 YALE L.J. 1027, 1032 (1995) (discussing how “liability rules” 
create incentives to reveal the owner’s true valuation); Charles J. Goetz & Robert E. Scott, 
Liquidated Damages, Penalties and the Just Compensation Principle: Some Notes on an 
Enforcement Model and a Theory of Efficient Breach, 77 COLUM. L. REV. 554, 569–70 (1977) 
(“[W]here the subjective values represented by the non-breacher’s indifference curve are not 
reflected in any established market, the compensation principle may be held to be inapplicable in 
practice; specific remedies mandating full performance are commonly required where no 
monetary equivalency is ascertainable.”).  
 88. Ayres & Talley, supra note 87, at 1032. 
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D.  Government Intervention and Assignment of Rights 
Having in mind a clearer picture of efficient outcomes and obstacles 

to voluntary transactions, this Article now returns to Coase’s central 
purpose, which was to address what considerations should inform legal 
approaches to externalities.89 To deal with this issue, Coase observed that 
“[t]he real question that has to be decided is: should A be allowed to harm 
B or should B be allowed to harm A?”90 And to answer this key question, 
Coase argues that one must determine which result will “avoid the more 
serious harm.”91 Or, in other words, recognizing that “‘[a]ll solutions 
have costs[,]’ [t]he goal should be to choose the solution whose costs are 
least.”92 This is not something that can be done solely on theory; rather, 
it “has to come from a detailed investigation of the actual results of 
handling the problem in different ways.”93 

As some scholars have noted, Coase “did not crystallize his insights 
into prescriptive criteria for the construction of legal rules.”94 Rather, he 
provided a “tentative road map showing how to proceed.”95 And this 
question, of how to avoid the more serious harm and achieve the most 
efficient outcome, is one that other economic scholars have taken up more 
vigorously by building on Coase’s insights about reciprocal externalities 
and transaction costs.  

Without providing a complete overview of the rich literature in this 
area, a few principles other scholars have echoed are worth mentioning. 
First, where obstacles to voluntary transactions exist, the government 
should carefully assign initial entitlements to minimize harm, which may 
include considerations of wealth distribution.96 The government should 
also enforce these initial entitlements in ways that minimize harm, which 

 
 89. Coase, supra note 18, at 42–43. 
 90. Id. at 2. 
 91. Id.; see also 1 JOEL FEINBERG, THE MORAL LIMITS OF THE CRIMINAL LAW: HARM TO 
OTHERS 218 (1984) (“The world is full of situations which are such that the interests of one party 
can be advanced only at the expense of the interests of others, and vice versa, or—even more 
unhappily—such that the interests of one party can avoid being defeated or thwarted only if that 
party acts in a way that will set back the interests of another party and vice versa.”). 
 92. Coase, supra note 18, at 358 (first alteration in original). 
 93. Id. As one economist noted, “Coase’s truer followers” must engage in the “difficult and 
complex task of actually comparing the costs and benefits of alternative institutional 
arrangements.” Daniel H. Cole, The Varieties of Comparative Institutional Analysis, 2013 WIS. 
L. REV. 383, 385 (emphasis omitted). 
 94. E.g., Pierre Schlag, An Appreciative Comment on Coase’s The Problem of Social Cost: 
A View from the Left, 1986 WIS. L. REV. 919, 927. 
 95. Haddock, supra note 76, at 697 (noting that Coase “provided, at best, a very tentative 
road map showing how to proceed”). 
 96. See, e.g., Calabresi & Melamed, supra note 78, at 1095–96. 
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might involve a consideration of whether it is more efficient to protect 
entitlements with property rules or liability rules.97  

Prior to Coase, government enforcement of entitlements typically 
took the form of the government attempting to force one party to 
internalize externalities through something like taxes.98 But under 
Coase’s theory, the government should only undertake such action if the 
government could approximate the type of efficient outcome that would 
likely result from private bargaining.99 In other words, an efficient law is 
one that “approximate[s] the sort of welfare enhancing agreements that 
would be reached in the absence of transaction costs.”100  

Sometimes, especially in the presence of idiosyncratic valuation, the 
most efficient outcome may be allowing the parties to choose not to 
engage in a transaction with one another. Coase reminded us that 
oftentimes, aside from assigning the legal right, the government’s most 
efficient response is “to do nothing about the problem at all.”101 Coase 
noted that “one should not jump too quickly to the conclusion that the 
government must intervene” to require parties to internalize any 
externalities they create.102 It will commonly be “the case that the gain 
which would come from regulating the actions which give rise to the 
harmful effects will be less than the costs involved in [g]overnment 
regulation.”103 Scholars building on Coase’s insights have argued that 
“[f]orced transactions . . . should be a narrow exception to the general 
rule that economic activity should be organized through voluntary market 
exchanges and not by asking courts to circumvent the market process.”104 
Indeed, this outcome is why the law rarely forces a homeowner to sell her 
house, even if buyers are willing to offer market rates. This default rule 
may be rebutted, however, where exigent circumstances mean that the 

 
 97. See id.; Ayres & Talley, supra note 87, at 1027, 1029–36; Richard R.W. Brooks, The 
Relative Burden of Determining Property Rules and Liability Rules: Broken Elevators in the 
Cathedral, 97 NW. U. L. REV. 267, 267–68 (2002) (“Property rules protect entitlements by using 
the court’s police powers to prohibit would-be interference; liability rules merely discourage 
interference through court-determined monetary compensation.” (emphasis omitted). 
 98. See, e.g., Friedman, supra note 20, at 5. 
 99. Cf. Coase, supra note 18, at 18. 
 100. Schlag, supra note 94, at 928; see also Joshua A. Decker, Markets in Everything and 
Another View of the Cathedral: Religious Freedom and Coasian Bargaining, 26 STAN. L. & POL’Y 
REV. 485, 485 (2015) (“[T]he law should favor outcomes that best approximate a Coasian 
bargain . . . .”). 
 101. Coase, supra note 18, at 18. 
 102. Coase, supra note 18, at 358 (first alteration in original).  
 103. Coase, supra note 18, at 18.  
 104. Todd J. Zywicki, Libertarianism, Law and Economics, and the Common Law, 16 CHAP. 
L. REV. 309, 321 (2013). 
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would-be buyer might experience great harm if not allowed to purchase 
the good and if other options are not available.105 

The government can also sometimes facilitate efficient bargains by 
decreasing transaction costs inhibiting efficient bargains.106 For instance, 
if one obstacle for bargainers to reach an agreement is lack of 
information, the government could require disclosures or dissemination 
of more information. Of course, prospective profits from bargains will 
naturally incentivize individuals and businesses to innovate in ways that 
lessen or eliminate transaction costs.107 

Perhaps most importantly for purposes of this Article, the government 
should consider the fact that its policy may itself be creating some of the 
costs for parties. As Coase noted, “The kind of situation which 
economists are prone to consider as requiring corrective Government 
action is, in fact, often the result of Government action.”108 Thus, the 
government may consider whether it should change policies that are in 
fact creating avoidable conflicts. 

II.  NORMATIVE IMPLICATIONS 
While it may not be immediately obvious, Coasean economic theory 

has much to offer towards handling high-cost, high-conflict situations 
that can arise in the religious context. To the extent that harm is a relevant 
normative consideration, the following three important insights can help 
inform the normative judgments underlying doctrinal analysis. 

A.  A Recognition of Reciprocal Harms 
The first normative insight of an economic lens is that the mere 

existence of a religiously caused externality would not, alone, provide a 
sufficient justification for government restriction of religious rights, as 
many third-party harm scholars currently argue.109 As Coase argued in 
response to the similar position taken by Pigou, this entirely overlooks 
the “reciprocal nature” of the problem, in which parties in a conflict are 
always inflicting externalities on each other.110 Instead of this one-
dimensional approach to harm, an economic lens would recognize the 

 
 105. See id. at 320. To be sure, other scholars disagree that property rules are always the 
most efficient default rule. See Kaplow & Shavell, supra note 86, at 766 (identifying areas where 
liability rules might be more efficient); Ayres & Goldbart, supra note 86, at 133 (same). 
 106. Cf. Coase, supra note 20, at 17 (“It is clear that the government has powers which might 
enable it to get some things done at a lower cost than could a private organization . . . .”). 
 107. See Kidd, supra note 79, at 152.  
 108. Coase, supra note 18, at 28.  
 109. See supra notes 8–10 and accompanying text.  
 110. Id. at 2.  
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ubiquitous nature of competing and complex reciprocal externalities 
involved in the protection of any legal rights. 

Recognizing the presence of such reciprocal externalities highlights 
the complexity of harm in religious conflicts. Take, for example, an 
incident where government officials unanimously denied a permit for a 
Sikh gurudwara, or temple, after “citing neighbors’ complaints regarding 
increased noise and traffic.”111 Noises caused by a Sikh temple are an 
externality imposed on the neighbors, who would prefer a quiet 
neighborhood. But the insistence that other nearby property owners do 
not cause any noise results in an externality imposed on the Sikh group, 
as it prevents them from peacefully exercising their religion on their own 
property. As with the pollution hypothetical, here Coase’s observation 
bears out that the externalities are a joint product of the noise-making 
temple and the neighbors. 

Similarly, in Yellowbear v. Lampert,112 the Tenth Circuit Court of 
Appeals focused on the reciprocal externalities at play in a case where a 
Native American prisoner requested access to a sweat lodge in prison.113 
The sweat lodge was “a house of prayer and meditation the prison has 
supplied for those who share his Native American religious tradition.”114 
However, the prison refused to allow Mr. Yellowbear access to the sweat 
lodge.115 The prison argued that because Mr. Yellowbear was in the 
“protective custody unit,” prison officials would be required to “‘lock[ ] 
down a significant portion of the facility’ to ensure Mr. Yellowbear isn’t 
placed in ‘contact with other non-protective custody inmates’ who might 
seek to do him harm. And this ferrying business, the prison says, has cost 
and administrative implications.”116 Thus, accommodating Mr. 
Yellowbear’s religious beliefs would result in an externality for the 
prison. On the other hand, Mr. Yellowbear explained that “it [was] his 
religious belief that a sweat lodge ‘is used to cleanse and purify our mind, 
our spirit, and our bodies . . . upon leaving it is said that you are born 
again physically and spiritually.’ . . . As Mr. Yellowbear understands his 
faith, it requires at least some access to a sweat lodge. The prison refuses 
any access.”117 Thus, by physically “prevent[ing]” Mr. Yellowbear from 

 
 111. Guru Nanak Sikh Soc’y of Yuba City v. Cty. of Sutter, 456 F.3d 978, 989 (9th Cir. 
2006).  
 112. 741 F.3d 48 (10th Cir. 2014). 
 113. Id. at 52. 
 114. Id. 
 115. Id. 
 116. Id. at 58–59 (alteration in original). 
 117. Id. at 56 (alteration in original) (emphasis omitted). 

 

349807-FLR_72-6_Text.indd   85349807-FLR_72-6_Text.indd   85 1/19/21   11:48 AM1/19/21   11:48 AM



1230 FLORIDA LAW REVIEW [Vol. 72 
 

performing this religious practice, the prison was also imposing an 
externality on Mr. Yellowbear.118 

Sometimes externalities are directly imposed on religious individuals, 
such as with Mr. Yellowbear, who was given no “degree of choice in the 
matter.”119 But sometimes religious individuals are placed in a position 
where they are essentially being forced to choose between two outcomes, 
both of which would inflict a negative externality on the individual. 
Justice Neil Gorsuch has described this as a “Hobson’s choice.”120 

Consider the Intermountain Fair Housing Council v. Boise Rescue 
Mission Ministries121 case, where the U.S. Court of Appeals for the Ninth 
Circuit upheld a religious exemption for a homeless shelter.122 There, the 
plaintiff was requesting that the homeless shelter be required to remove 
religious requirements of its homeless ministry, including things like 
religious services on Sunday.123 The plaintiff was claiming an externality 
in the form of discrimination under the Fair Housing Act.124 But the 
religious organization faced a forced choice that would inflict a reciprocal 
externality on them: either being required to alter religious aspects of its 
ministry that it viewed as critical to the work or close its program. If the 
homeless shelter closed its program, other third parties faced downstream 
externalities as well, including those who depended on the homeless 
shelter’s services. From 2012 to 2013, the Boise Rescue Mission 
“welcomed nearly 5,000 new guests, served about 700,000 meals, and 
provided 250,000 beds. Hundreds have graduated from its recovery 
program . . . .”125 

Even harder, more controversial cases like Masterpiece Cakeshop 
follow this same pattern of reciprocal externalities. The couple in 
Masterpiece Cakeshop brought claims regarding the externality they 

 
 118. Id. at 55–56.  
 119. Id. at 56. 
 120. Id. at 55. 
 121.  657 F.3d 988 (9th Cir. 2011). 
 122. Id. at 995, 997. 
 123. Id. at 993–94. 
 124. Pub. L. No. 90–284, 82 Stat. 81 (codified as amended at 42 U.S.C. §§ 3601–31 (2018)); 
Intermountain Fair Hous. Council, 657 F.3d at 990. Although §§ 3604(a) and (b) of the Fair 
Housing Act prohibit religious discrimination generally, in § 3607(a), Congress provided an 
exemption for religious organizations that want to limit access to their charitable services to 
people who practice the same religion. Specifically, § 3607(a) provides in relevant part: “Nothing 
in [the FHA] . . . shall prohibit a religious organization . . . from limiting the sale, rental or 
occupancy of dwellings which it owns or operates for other than a commercial purpose to persons 
of the same religion, or from giving preference to such persons, unless membership in such 
religion is restricted on account of race, color, or national origin.” § 3607(a).  
 125. Intermountain Fair Housing Council v. Boise Rescue Mission Ministries, BECKET LAW, 
https://www.becketlaw.org/case/intermountain-fair-housing-council-v-boise-rescue-mission-
ministries/ [https://perma.cc/9FKP-VSGH]. 
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experienced of discrimination, which resulted in “public humiliation and 
deep shame and embarrassment.”126 On the other side of the ledger, the 
owner of Masterpiece Cakeshop, Jack Phillips, testified that he could not 
provide such a wedding cake because of his scriptural understanding of 
marriage and his belief that a cake “has everything to do with the nature 
of the wedding ceremony itself, and about my religious belief about what 
marriage is and whether God will be pleased with me and my work.”127 
He further testified, “The issue was the nature of the event and that I 
cannot participate in such a ceremony based on my sincerely held 
religious beliefs.”128 Baking this cake would thus force him to incur an 
externality of violating his religious beliefs. The alternative externality 
Jack faced if he did not violate his religious beliefs was to “quit making 
wedding cakes in response to Colorado’s order” and consequently give 
up “[40%] of his business and [40%] of his income.”129 This required him 
to lay off most of his employees, who thus also experienced downstream 
externalities from this outcome.130 

Paying attention to externalities for parties on both sides of the 
conflict, as well as downstream externalities for other third parties, helps 
clarify what is really at stake in these cases. In contrast to a one-
dimensional theory that would simply restrict some types of harm on one 
side of the ledger by ignoring the others, the Coasean lens demonstrates 
how holistic considerations of harm are often rich and complex—eluding 
easy answers that simply rely on one type of harm as a trump card.  

B.  Conflicts of Conscience Operate as Obstacles to Voluntary 
Transactions 

The second normative insight drawn from economic theory is the 
recognition that conflicts of conscience can create high obstacles for 
religious believers to act in ways that the government or others in society 
may wish. Another way of thinking of this is to consider religious beliefs 

 
 126. Claire Markham, Tales and Truth in the Masterpiece Cakeshop Arguments, CTR. AM. 
PROGRESS (Dec. 7, 2017, 2:09 PM), https://www.americanprogress.org/issues/religion/news/ 
2017/12/07/443911/tales-truth-masterpiece-cakeshop-arguments/ [https://perma.cc/9X4Y-8TKL]; 
see Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 138 S. Ct. 1719, 1746 (2018) 
(Thomas, J., concurring) (exploring the couple’s claim that the defendant’s action subjected them 
to “humiliation, frustration, and embarrassment” (quoting Brief for Respondents Charlie Craig 
and David Mullins at 39, Masterpiece Cakeshop, 138 S. Ct. 1719 (No. 16-111), 2017 WL 
4838415, at *39)). 
 127. Joint Appendix at 167, Masterpiece Cakeshop, 138 S. Ct. 1719 (No. 16-111), 2017 WL 
4232758, at *75. 
 128. Id.  
 129. Douglas Laycock, The Broader Implications of Masterpiece Cakeshop, 2019 BYU L. 
REV. 167, 196. 
 130. See id. 
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as sometimes creating an obstacle to voluntary transactions. And some 
economic theorists suggest that the government should be cautious about 
mandating involuntary transactions in such contexts.131  

Whether or not religion is objectively special—a topic hotly debated 
among scholars132—there is little doubt that many religious believers 
think that religion is special. And such subjective beliefs can influence 
the way religious individuals interact in situations where completing a 
transaction would require them to contradict their conscience. Conflicts 
of conscience can be viewed as a form of transaction cost (to the extent a 
transaction cost means anything that creates an obstacle to bargaining).133 
Alternatively, and perhaps more accurately, religious beliefs can lead to 
idiosyncratic valuations that inhibit efficient bargaining. Religious 
individuals sometimes place an idiosyncratically high value on their 
ability to perform some action (or to abstain from performing some 
action) that is mandated by their religious beliefs. Conversely, others in 
society without the same religious beliefs would often “evaluate 
differently” the value of performing or not performing that same 
action.134  

Idiosyncratic valuations are common outside of the religious context. 
For example, Professor Todd Zywicki posed a hypothetical involving one 
individual who wanted to purchase a photograph owned by another 
individual.135 Without the presence of “idiosyncratic or subjective value,” 
the photograph’s owner would likely be willing to sell the photo for a fair 
market price.136 Instead, imagine an owner who values the photograph 
highly for sentimental reasons.137 Now, this subjective attachment to the 
photograph, or idiosyncratic valuation, makes it unlikely the parties will 
engage in a voluntary exchange for a market price, or perhaps for any 
price.138 It also means the individual would likely experience a stronger 
than normal harm, measured subjectively, if he were forced to sell his 
photograph. 

 
 131. See Coase, supra note 18, at 18 (“[T]he governmental administrative machine is not 
itself costless. It can, in fact, on occasion be extremely costly.”). 
 132. Compare Micah Schwartzman, What if Religion Is Not Special?, 79 U. CHI. L. REV. 
1351, 1355 (2012) (arguing that religion is not special), with Christopher C. Lund, Religion Is 
Special Enough, 103 VA. L. REV. 481, 481 (2017) (arguing that religion should get special 
protection). 
 133. Kidd, supra note 79, at 144. 
 134. Ayres & Goldbart, supra note 86, at 133 n.11 (quoting Kaplow & Shavell, supra note 
86, at 760); see also Kaplow & Shavell, supra note 86, at 787 (discussing how individuals value 
certain things differently depending of the subjective appeal of their aspects). 
 135. Zywicki, supra note 104, at 320–21. 
 136. Id. at 321. 
 137. See id. at 321. 
 138. See id. at 321. 
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There is nothing inherently problematic about idiosyncratic 
valuations.139 In fact, the ubiquitous nature of such valuations in the 
marketplace is precisely why our law often assigns property rights to 
protect entitlements. Otherwise, government interference that would 
require transactions at a value below the subjective valuation could lead 
to economic waste and increased harm.140 Judge Posner expressed the 
conventional wisdom when he asserted that in “low-transaction-cost 
settings . . . the law should require the parties to transact in the market; it 
can do this by making the present owner’s property right absolute (or 
nearly so), so that anyone who thinks the property is worth more has to 
negotiate with the owner.”141 To be sure, economic theory supports 
overriding these property rules in some exigent circumstances or contexts 
with high transaction costs.142 But property rules provide an important 
default to protect many forms of idiosyncratic valuations.  

To apply an idiosyncratic valuation lens to a religious conflict, 
consider a Quaker who cannot be persuaded to fight in a war, no matter 
how much money one offered him or how high the penalty with which 
he was threatened. His objection arises because he places something 
approaching infinite value on his commitment to pacifism in accordance 
with what he perceives to be God’s will.  

Some religious beliefs might operate as mere preferences or religious 
desires that can be accomplished through a range of permissible religious 
actions. In such a context, parties may be able to reach voluntary bargains 
without government intervention, perhaps because the valuation is not 
significantly idiosyncratic and is closer to a market valuation. For 
example, in Philadelphia, Catholic Social Services had, for years, asked 
for “pastoral reference letters as a means of evaluating prospective foster 
families.”143 When the City learned of this practice during the litigation 
in Fulton, it claimed that this was a breach of contract.144 Catholic Social 

 
 139. See, e.g., Jeffrey Standen, The Fallacy of Full Compensation, 73 WASH. U. L.Q. 145, 
199 (1995) (“There appears to be nothing presumptively wrong with requiring defendants to 
compensate plaintiffs for idiosyncratic losses.”). 
 140. See id. at 201. 
 141. RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 49 (3d ed. 1986); see also Richard 
Craswell, Property Rules and Liability Rules in Unconscionability and Related Doctrines, 60 U. 
CHI. L. REV. 1, 15 n.28 (1993) (discussing how a property rule could protect a person from suit 
for refusing to pay for unrequested services to produce a “market encouraging” effect (quoting 
Saul Levmore, Explaining Restitution, 71 VA. L. REV. 65, 79–81 (1985))). But see Ayres & Talley, 
supra note 87, at 1033 (1995) (“[W]e are the first to show that liability rules may induce both 
more contracting and more efficient contracting than property rules.” (emphasis omitted)). 
 142. See, e.g., Ploof v. Putnam, , 71 A. 188, 189 (Vt. 1908); Zywicki, supra note 104, at 316. 
 143. Plaintiffs’ Letter to the Honorable Petrese B. Tucker at 1, Fulton v. City of Philadelphia, 
320 F. Supp. 3d 661 (E.D. Pa. 2018) (No. 2:18-cv-02075-PBT).  
 144. Id. 
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Services responded by stating that “to eliminate any potential 
issue . . . Catholic will agree not to require pastoral letters. While such 
letters have been helpful in the past, the letters are not necessary for 
Catholic to provide foster care services consistent with its religious 
mission.”145 Catholic Social Services went on to state, “Where 
Philadelphia objects to something that [Catholic Social Services] can 
change without violating its religious beliefs, [Catholic Social Services] 
is willing to change.”146 In other words, some religious practices may be 
viewed as simply helpful or desirable, but the absence of performing 
those practices may not be viewed as something that is actually 
displeasing before a deity or sinful behavior. Such religious preferences 
will not receive the same high idiosyncratic valuation and thus will not 
operate as a strong obstacle to voluntary transactions. 

However, other religious beliefs can operate as very strong obstacles 
to a voluntary bargain where one party has claims of conscience that 
prevent her from behaving in a way that would allow completion of the 
transaction. Specifically, some religious individuals believe that certain 
actions put that individual’s immortal soul at risk. Other actions risk less 
severe punishment but might still lead to disciplinary actions from the 
religious community, or possibly even removal from the community. As 
Professor Ira Lupu recognized, “However irrational the challenged 
religious commitments may seem, communities of believers are deeply 
invested in them. The idea that such commitments can be bargained away 
without incurring substantial transaction costs . . . is absurd.”147 Because 
religious individuals value their desired action or inaction much more 
highly than the market would, even in a world with no traditional 
transaction costs, they would likely view a voluntary transaction to 
perform that action as a loss rather than a gain. Because of these 
idiosyncratic valuations, religious believers often will not respond in a 
typical way to penalties or incentives, and voluntary bargains based on 
market values are unlikely to result.148  

This is particularly true in cases where the religious organization or 
individual is willing to make unpopular religious beliefs publicly known. 
These organizations or individuals will likely suffer loss of other 
supporters or patrons for making such beliefs public. Andrew Koppelman 
has argued that organizations who are willing to bear significant private 

 
 145. Id. 
 146. Reply Brief for Petitioner at 8, Fulton v. City of Phiadelphia, 140 S. Ct. 1104 (2020) 
(No. 19-123). 
 147. Ira C. Lupu, Employment Division v. Smith and the Decline of Supreme Court-
Centrism, 1993 BYU L. REV. 259, 263. 
 148. Christopher C. Lund, Essay, Martydom and Religious Freedom, 50 CONN. L. REV. 959, 
976 (2018). 
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costs for what they believe are likely the groups or individuals  “who have 
the strongest sincere religious compunctions, intense enough that they are 
willing to bear significant costs for what they believe.”149  

For example, returning to the foster care context, consider potential 
conflicts dealing with faith-based adoption agencies who object to 
certifying same-sex couples for foster care. This type of conflict is at the 
heart of Fulton, the case the Court will hear this coming term.150 But there 
have been similar conflicts in other cases as well, including in the Buck 
v. Gordon case in Michigan.151 In these cases, the relevant transaction to 
analyze is a foster agency’s decision to license or certify a would-be 
foster family. Because of its religious beliefs about marriage, the faith-
based agency places an idiosyncratic high cost on performing a home 
study for unmarried or same-sex couples. The faith-based agency has 
explained that the religious mission of the organization forbids it from 
performing this action.152 In some of these cases, the faith-based agency 
has submitted sworn statements under oath to the court that the agency 
would have to close its program if they could not operate the program 
consistent with its religious beliefs.153 This can create a very high—
indeed, perhaps insurmountable—obstacle for the agency that is willing 
to voluntarily obtain a bargain with a same-sex couple.  

Where the government seeks to coerce transactions when such 
idiosyncratic valuations exist, this can backfire and lead to increased net 
harm, as Coase warned.154 Indeed, this type of coercion resulted in the 
closure of some faith-based agencies because the agencies were unwilling 
to engage in the transaction and would rather close than be coerced. The 
first instance occurred in 2006 in Massachusetts after the state legalized 
same-sex marriages, and Catholic Charities in Boston shut down its foster 

 
 149. ANDREW KOPPELMAN, GAY RIGHTS VS. RELIGIOUS LIBERTY?: THE UNNECESSARY 
CONFLICT 59 (2020). 
 150. See Fulton v. City of Philadelphia, Pennsylvania, SCOTUSBLOG, https://www.scotus 
blog.com/case-files/cases/fulton-v-city-of-philadelphia-pennsylvania/ [https://perma.cc/T8FG-
L7JC]. 
 151. Buck v. Gordon, No. 19-2185, 2019 U.S. App. LEXIS 34421, at *1–3 (6th Cir. Nov. 
19, 2019) (denying a motion to stay an injunction prohibiting the state of Michigan from 
terminating, suspending, or failing to renew its contract for adoption and foster placement services 
with a faith-based adoption center).  
 152. Reply Brief for Petitioner, supra note 146, at 8.  
 153. See Dumont v. Lyon, 341 F. Supp. 3d 706, 724 (E.D. Mich. 2018). It should be noted 
that some faith-based agencies have changed their religious position. 
 154. Elsewhere in contexts where voluntary bargains seemed unlikely, Coase cautioned that 
government intervention can actually increase net harm. He stated that “costs involved in solving 
the problem by regulations issued by the governmental administrative machine will often be 
heavy,” and it will commonly be “the case that the gain which would come from regulating the 
actions which give rise to the harmful effects will be less than the costs involved in Government 
regulation.” Coase, supra note 18, at 18.  
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care program.155 Similar closures followed in San Francisco, Buffalo, the 
District of Columbia, and the State of Illinois, among other places.156 The 
coercion resulted in those agencies closing their programs and offering 
services to no one.157  

This phenomenon, where religious individuals do not comply with 
government pressure or coercion, is what Professor Christopher Lund 
describes as religious martyrdom: “[T]he prospect that religious folks 
will not back down from their religious commitments,” even in the face 
of severe penalties.158 Indeed, it was precisely this dynamic that 
“sparked” James Madison’s concern about religious freedom, when he 
observed Baptist preachers in Virginia imprisoned for their faith.159 
Similarly, at the time of the Founding, it was understood that Quakers 
were not willing to bear arms in the military, and they did not respond to 
government penalties trying to induce them to do so.160 As a result, it 
essentially became “pointless” to draft them.161 As Elias Boudinot 
explained, “[W]hat justice can there be in compelling [Quakers] to bear 
arms, when, according to their religious principles, they would rather die 
than use them?”162 Religious exemptions were provided for Quakers 

 
 155. Catholic Charities Pulls out of Adoptions, WASH. TIMES (Mar. 14, 2006), 
https://www.washingtontimes.com/news/2006/mar/14/20060314-010603-3657r/ [https://perma 
.cc/JRH3-JJCQ]. 
 156. See Manya A. Brachear, 3 Dioceses Drop Foster Care Lawsuit, CHI. TRIB. (Nov. 15, 
2011), https://www.chicagotribune.com/news/ct-xpm-2011-11-15-ct-met-catholic-charities-
foster-care-20111115-story.html [https://perma.cc/DyyD-8VNL]; Lauretta Brown, Trump 
Administration Moves to Protect Religious Adoption, Foster-Care Providers, NAT’L CATH. REG. 
(Feb. 5, 2019, 11:52 AM), http://www.ncregister.com/daily-news/trump-administration-moves-
to-protect-religious-adoption-foster-care-provid [https://perma.cc/FM2F-4Y8n] (“Catholic 
adoption services have closed in Boston, San Francisco, Washington, D.C., and Illinois due to 
state requirements that providers place children with same-sex couples. More recently, Catholic 
Charities of Buffalo, New York, ended its adoption services in August because it could not 
continue the practice of only placing children in homes with a mother and a father.”); Catholic 
Charities Pulls Out of Adoptions, supra note 155; Cicero A. Estrella, Catholic Charities Scaling 
Back Its Role in Adoption Services, S.F. GATE (Aug. 3, 2006, 4:00 AM), https://www.sfgate.com/ 
bayarea/article/SAN-FRANCISCO-Catholic-Charities-scaling-back-2515267.php [https://perma 
.cc/S4KK-JABX]. 
 157. See supra text accompanying notes 154, 156. Note that some agencies, such as Bethany 
Christian Services, did change their policies. But those agencies also never asserted in court that 
they were unable to continue their ministry if they were forced to compromise their religious 
beliefs about marriage, as other faith-based agencies have done.  
 158. Lund, supra note 148, at 965. 
 159. Michael W. McConnell, The Origins and Historical Understanding of Free Exercise of 
Religion, 103 HARV. L. REV. 1409, 1452 (1990). 
 160. Lund, supra note 148, at 967.  
 161. Id.  
 162. Id. (quoting 1 ANNALS OF CONG. 767 (1789) (Joseph Gales ed., 1834) (statement of Rep. 
Boudinot, Aug. 20, 1789)). 
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because coercion did not come close to approximating an efficient result 
(i.e., Quakers actually serving effectively in the military), and the 
coercion came at a very high cost of needless human suffering. 

This dynamic continues in other modern religious conflicts as well. 
One particularly graphic example is the 2014 case of Mary Stinemetz, a 
Jehovah’s Witness woman “who died for her faith, in America, in the 
twenty-first century.”163 Kansas denied Mary’s faith-based complaint and 
refused to provide her access to a transfusion-free transplant that was 
available at a lower cost in a neighboring state.164 Had she been given a 
religious exemption, she likely would have survived.165 

One need not agree with or even understand religious beliefs to 
recognize them as obstacles to a voluntary transaction—just as one need 
not agree with or understand the subjective valuation of an individual’s 
photograph or home to recognize the very real role such idiosyncratic 
valuation could play in parties’ unwillingness to reach a voluntary 
bargain. Regardless of how it is labeled, the important takeaway is that 
religious beliefs sometimes make voluntary transactions highly unlikely, 
in part because the transaction is perceived as much costlier by the 
religious individual than others might perceive it.166 And if such religious 
individuals are unwilling to perform the voluntary transaction, 
government penalties or coercion might simply increase net harm rather 
than facilitate efficient transactions. 

Of course, it is not always the case that religious believers will become 
martyrs for their faith, even if their religious objections are strong. As 
Professor Lund has described, sometimes if pressure is intense enough, a 
religious believer will cave to outside demands—a situation Professor 
Lund says results in a “broken conscience.”167 For example, in the 
historic case of Commonwealth v. Cooke,168 a public school teacher told 
an eleven-year-old Catholic student to read Protestant versions of the 
Lord’s Prayer and the Ten Commandments to the class, but the student 
refused because of his Catholic faith.169 As a result, the student was 
beaten with a cane for thirty minutes.170 Faced with this intense level of 
coercion, the student eventually relented, and he read the verses the 
teacher wanted.171 Broken consciences are often accompanied by shame 

 
 163. Laycock, supra note 129, at 203. 
 164. Id. 
 165. Id. 
 166. See supra notes 91–98 and accompanying text.  
 167. Lund, supra note 148, at 966–67. 
 168. In the Police Court of Boston, Massachusetts. April, 1859. Commonwealth, on 
Complaint of Wall vs. M’Laurin F. Cooke, 7 AM. L. REG. 417 (1859).  
 169. Lund, supra note 148, at 966–67. 
 170. Id. at 966. 
 171. Id. at 967. 
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and regret. What is more, it is often difficult for either outsiders or the 
religious believer to predict in advance whether they will become martyrs 
or spiritually broken.  

Thus, increasing pressure on religious believers in hopes that their 
consciences will break is a risky gamble that comes at significant cost to 
the religious believer. As Professor Lupu has explained, “However 
irrational the challenged religious commitments may seem, communities 
of believers are deeply invested in them. . . . When people believe that 
God has commanded some practice . . . fidelity to it cannot be negotiated 
away without costly convulsions.”172 In other words, obstacles to 
bargaining created by religious scruples need not be absolutely 
insurmountable for Coase’s insights to apply. To be sure, the recognition 
of these obstacles to bargaining does not mean the religious individual 
will always win her case. But it does suggest that government should 
proceed with caution when dealing with a religious believer whose beliefs 
create a high risk that the believer will be unable to complete a voluntary 
transaction. Such caution is important to avoid unnecessarily increasing 
net harm. 

C.  Decreasing (and Measuring) Net Harm 
Third and finally, economic theory instructs that where obstacles to 

voluntary bargaining are high, the government should carefully consider 
assignment and enforcement of entitlements that would result in the 
lowest amount of net harm for the parties involved.173 The competing 
harms that Coase highlighted in most of his examples deal with varying 
amounts of monetary gains or losses that parties might face in private 
property disputes. To be sure, Coase also applied his economic principles 
in heavily regulated contexts, including to the Federal Communication 
Commission (FCC)’s regulation of parties.174 Other scholars have 
extended Coase’s analysis to a wide range of contexts, including 
telecommunications and technology law,175 jury selection,176 disputes 
between political branches over declarations of war,177 Congressional 

 
 172. Lupu, supra note 147, at 263–64. 
 173. See Calabresi & Melamed, supra note 78, at 1094–95. 
 174. See R.H. Coase, The Federal Communications Commission, 2 J.L. & ECON. 1, 25 
(1959). 
 175. See Kathleen Wallman, The Tension Between Privacy and Security: An Analysis Based 
on Coase and Pigou, 3 J. ON TELECOMM. & HIGH TECH. L. 397, 402–03 (2005).  
 176. See Stevenson, supra note 78, at 1646–47. 
 177. See J. Gregory Sidak, To Declare War, 41 DUKE L.J. 27, 63 (1991). 
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decisions to eliminate Eleventh Amendment immunity,178 and conflicts 
regarding freedom of speech.179 

Nevertheless, harm comparison becomes much more complicated 
when the reciprocal harms are not primarily monetary,180 but are instead 
related to other competing values or desired outcomes that defy ordinary 
valuation. Such problems of comparison and valuation are inherent in 
religious conflicts. James Madison long ago observed, for example, that 
religious believers would not “renounce their principles, their conscience, 
and their God” for the sake of monetary advantages.181 

Indeed, religious conflicts are fraught with questions that raise long-
running debates amongst economists about how to measure efficiency in 
the face of incommensurability.182 Measurements that require 
“interpersonal comparisons . . . seem to require a variety of controversial 
value judgments.”183 Professor Marc DeGirolami has rightly pointed out 
that these conflicts of incommensurability become a real problem when 
the values are not only incommensurate but “incompatible,” meaning that 

 
 178. See The Coase Theorem and the Eleventh Amendment, 13 CONST. COMMENT. 141, 141 
(1996). 
 179. See Barak Orbach, On Hubris, Civility, and Incivility, 54 ARIZ. L. REV. 443, 449–50 
(2012). 
 180. Note that even with monetary harm comparisons, some scholars have pointed to 
problems with that approach, including marginal values of money differing for parties, or other 
wealth effects. “Because of the diminishing marginal value of money, two individuals with 
differing levels of personal wealth can obtain vastly different amounts of welfare from the same 
gain (or loss) of income.” John Bronsteen et al., Well-Being Analysis vs. Cost-Benefit Analysis, 
62 DUKE L.J. 1603, 1627 (2013); see also Ed Diener & Carol Diener, The Wealth of Nations 
Revisited: Income and Quality of Life, 36 SOC. INDICATORS RES. 275, 279–81 (1995) (“[F]or the 
lower levels of income, there is a rapid rise in meeting physical needs as income increases, but 
for much of the income distribution there is a ceiling effect . . . .”); Robert H. Frank, The Frame 
of Reference as a Public Good, 107 ECON. J. 1832, 1834–35 (1997) (“[I]t still does appear that 
average satisfaction levels within a country are not significantly correlated over time with 
income.”); Elizabeth Hoffman & Matthew L. Spitzer, Willingness to Pay vs. Willingness to 
Accept: Legal and Economic Implications, 71 WASH. U. L.Q. 59, 85–87 (1993) (“The traditional 
notions, however, were based upon work that analyzed wealth effects due to price changes. Where 
ownership changes, however, wealth effects might be larger.” (emphasis omitted)). 
 181. See 2 ANNALS OF CONG. 1824 (1790). Madison was discussing this issue in the context 
of religious exemptions from military service. Id. 
 182. See DANIEL M. HAUSMAN & MICHAEL S. MCPHERSON, ECONOMIC ANALYSIS, MORAL 
PHILOSOPHY, AND PUBLIC POLICY 8 (2d ed. 2006); KLAUS MATHIS, EFFICIENCY INSTEAD OF 
JUSTICE?: SEARCHING FOR THE PHILOSOPHICAL FOUNDATIONS OF THE ECONOMIC ANALYSIS OF LAW 
203 (Deborah Shannon trans., 2009) (describing efficiency and justice’s “complex 
interrelationship”); WALTER J. SCHULTZ, THE MORAL CONDITIONS OF ECONOMIC EFFICIENCY 5 
(2001); Lawrence B. Solum, Public Legal Reason, 92 VA. L. REV. 1449, 1450 (2006). 
 183. Solum, supra note 182, at 1456–57. For a discussion of incommensurability problems, 
see Matthew Adler, Law and Incommensurability: Introduction, 146 U. PENN. L. REV. 1169, 1170 
(1998); Lewis A. Kornhauser, No Best Answer?, 146 U. PENN. L. REV. 1599, 1601 (1998).  
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one value cannot be protected alongside another incommensurate value 
because they are inherently in tension.184  

This Article generally does not take sides in the great debate of how 
to measure efficiency, nor does it purport to resolve the problem of 
incommensurability with respect to different types of harm. Rather, this 
Article explores three possibilities. First, not all incommensurate values 
are incompatible. Even if harms were taken at face value as subjectively 
claimed by a party,185 Coase noted that the government may be able to 
identify options that could avoid those alleged harms altogether while still 
benefitting other parties.186 This is particularly likely where it was the 
government policy that initially caused the alleged harm-creating 
conflict. A change of policy could thus remove an unnecessary harm. 
Second, in some conflicts with incompatible values, the values are at least 
commensurable. In such conflicts, the parties agree on the relevant type 
of harm at stake and simply disagree about which outcome will lead to 
more of that harm. And third, the section below identifies some zero-sum 
conflicts of incommensurate and incompatible alleged harms, where a 
change in the legal approach will necessarily result in harming one party 
at the expense of the other. In these contexts, this Article provides a few 
alternatives for evaluating these competing incommensurate harms. In 
these incommensurate and incompatible conflicts—such as with 
competing claims to dignitary harm—normative reliance on externalities 
may provide the least answers to the hardest questions. Though not 
ultimately resolving the question for that particular harm, this Article 
provides a framework for structuring the discussion of such harms in a 
productive way and highlights areas where reliance on harm runs out as 
a moral theory to resolve some conflicts. 

1.  Incommensurate but Compatible Harms 
Professor Joel Feinberg argues in his classic work, Harm to Others, 

that some sorts of harms arise from “bad social institutions,” meaning 
institutions that cause conflicts that could be avoided, or at least 
mitigated, if the institutions were modified.187 In other words, perhaps 
much criticism regarding harm lies with a policy or institution that puts 
religious believers and other rights on a predictable and easily avoidable 
collison course. Along these lines, Coase observed that “[t]he kind of 

 
 184. MARC O. DEGIROLAMI, THE TRAGEDY OF RELIGIOUS FREEDOM 64 (2013). 
 185. This Article does not necessarily take the position that a subjective definition is the most 
appropriate method of determining what constitutes harm.  
 186. Coase, supra note 18, at 18. 
 187. FEINBERG, supra note 91, at 220 (quoting JOHN STUART MILL, ON LIBERTY ch. V, para. 
3 (London, John W. Parker & Son 1859)) (“A form of competition is illegitimate if it is 
‘avoidable’ . . . .”). 
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situation which economists are prone to consider as requiring corrective 
Government action is, in fact, often the result of Government action.”188 
Coase noted that the government may be able to identify options that 
could avoid those alleged harms altogether while still benefitting other 
parties.189 This is particularly likely where it was the government policy 
that initially caused the alleged harm. A change of policy could thus 
remove an unnecessary harm. Professor DeGirolami describes such a 
conflict as one where the values are “incommensurable but 
compatible.”190 While incommensurability between values may abound 
in religious conflicts, incompatibility between those values does not.191 

For example, in Slockish v. U.S. Federal Highway Administration,192 
the government destroyed a sacred stone altar and bulldozed a Native 
American burial ground to widen a federal highway.193 The government 
argued that this widening was necessary for safety reasons.194 No doubt 
safety concerns are a value that is incommensurate with the value tribal 
members place on a sacred site. However, the tribal members argued that 
these incommensurate values were not incompatible. Specifically, the 
government could have still widened the highway as it wished and 
protected the sacred burial grounds by widening on the other side of the 
road, or by using a steeper construction slope or a retaining wall.195 The 
government had employed these sorts of alternatives to protect nearby 
wetlands and even a tattoo parlor.196 If the government had been willing 
to make the same sort of policy change for the Native American site, then 
the conflict could have been entirely avoidable. 

This same insight applies to more hot-button religious liberty 
conflicts. In the contraceptive mandate litigation (that returned to the 
Supreme Court this last term), the Court requested supplemental briefing 
precisely to require the parties to address the question of whether 
modifications to the religious accommodation under the contraception 
mandate could remove an avoidable harm to both parties.197 In other 

 
 188. Coase, supra note 18, at 28.  
 189. See id.  
 190. DEGIROLAMI, supra note 184, at 77. 
 191. For a discussion of incommensurability and incompatibility in religious conflicts, see 
id. at 62–78. 
 192. 682 F. Supp. 2d 1178 (D. Or. 2010). 
 193. Id. at 1182, 1189–90, 1197.  
 194. Id. at 1190. 
 195. Carol Logan, The Government Bulldozed My Tribe’s Sacred Burial Site. We Want an 
Apology, WASH. POST (Oct. 23, 2017, 6:00 AM), https://www.washingtonpost.com/news/ 
posteverything/wp/2017/10/23/the-government-bulldozed-my-tribes-sacred-burial-site-we-want-
an-apology/ [https://perma.cc/RT2Q-GWEY]. 
 196. Id.  
 197. Zubik v. Burwell, 136 S. Ct. 1557, 1559–60 (2016) (per curiam). 
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words, was there a way to both provide free access to contraception for 
women while not using religious groups like the Little Sisters of the Poor 
as the vehicle for this benefit, and thus avoid a conflict altogether? 
Ultimately, because the government acknowledged that some changes to 
the program were possible, and because the religious claimants indicated 
that such changes could be satisfactory to their interests, the Supreme 
Court remanded the case to be resolved between the parties.198  

This could be viewed as a situation where it was the government 
policy—using religious objectors as unwilling vehicles to provide 
contraception rather than using another vehicle—that created the harm to 
begin with. The Court in Hobby Lobby noted that the “most 
straightforward way” of ensuring that harms would not be 
disproportionately born by third parties “would be for the Government to 
assume the cost of providing the four contraceptives at issue to any 
women who are unable to obtain them under their health-insurance 
policies due to their employers’ religious objections.”199 Since the 
Court’s remand in the Zubik v. Burwell litigation, for example, the U.S. 
Department of Health and Human Services (HHS) proposed a new 
regulation that would expand the definition of “low income family” under 
Title X to include “women who are unable to obtain certain family 
planning services under their employer-sponsored health insurance 
policies due to their employers’ religious beliefs or moral convictions.”200 
This proposed rule would ensure that if someone actually loses employer-
sponsored contraceptive coverage as a result of religious exemptions, she 
will nevertheless have access to “free or low-cost family planning 
services,” including contraceptives.201  

Another example worth noting is the controversial case of Kim Davis, 
the former county clerk in Kentucky. After the Supreme Court legalized 
gay marriage, Ms. Davis was unwilling to issue marriage licenses to 
same-sex couples.202 Ms. Davis was also unwilling to have any marriage 
licenses issued in her name.203 These religious objections resulted in 
preventing any same-sex couple in the county from obtaining a marriage 
license to which they were lawfully entitled.204 The denial of government 
services for these same-sex couples was a significant harm. On the other 

 
 198. Id. at 1560.  
 199. Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 728 (2014). 
 200. Compliance with Statutory Program Integrity Requirements, 83 Fed. Reg. 25502, 25514 
(proposed June 1, 2018) (to be codified at 42 C.F.R. pt. 59). 
 201. Id.  
 202. Alan Blinder & Tamar Lewin, Clerk in Kentucky Chooses Jail over Deal on Same-Sex 
Marriage, N.Y. TIMES (Sept. 3, 2015), https://www.nytimes.com/2015/09/04/us/kim-davis-same-
sex-marriage.html [https://perma.cc/5LXS-WAKB]. 
 203. Id.  
 204. Id. 
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hand, Ms. Davis was ultimately sent to jail for five days and held in 
contempt of court because she was unwilling to violate her conscience.205 

Other states handled very similar conflicts of conscience in a very 
different way, by modifying their institutions to avoid an unnecessary 
conflict. Utah, for example, passed a law that would allow clerks to opt-
out of performing marriages for conscience-based reasons, so long as the 
office ensured that a willing clerk was on duty and available to perform 
marriages for any couple who requested it.206 One need not agree with 
the policy, or even legality, of such a compromise to acknowledge that 
this sort of institutional modification operated to mitigate harms on both 
sides of the ledger. These examples highlight the sort of policy revisions 
that can protect both parties’ interests and thus make incommensurate 
values compatible. Such a principle is consistent with Professor Douglas 
Laycock’s observation that “religious liberty reduces human suffering. It 
reduces social conflict.”207  

2.  Commensurate but Incompatible Harms 
In some religious conflicts, the parties agree on the relevant metric for 

harm, even in a way that would allow for cardinal comparisons, but they 
offer incompatable accounts about what will increase that metric of harm. 
In this context, incommensurability is not an issue. As Professor 
DeGirolami has observed, this sort of conflict is one where “values may 
be incompatible but commensurable.”208 Religious conflicts in foster care 
may provide one such example.209 

Specifically, one of the most important questions about harm in this 
conflict is which outcome is likely to result in more foster homes for 
children. In the Michigan foster care case, parties on both sides of the 

 
 205. Michael Martinez, Who Is Kim Davis, Kentucky Clerk Jailed over Same-Sex Marriage 
Licenses?, CNN (Sept. 8, 2015, 3:11 PM), https://www.cnn.com/2015/09/04/us/kim-davis-
things-to-know/index.html [https://perma.cc/358R-32D8]. 
 206. See S.B. 297, 2015 Leg., Gen. Sess. (Utah 2015); Dennis Romboy, New Law Helps 
Utah Avoid Marriage License Conflict Playing Out in Kentucky, DESERET NEWS (Sept. 3, 
2015, 5:30 PM), https://www.deseretnews.com/article/865636031/New-law-helps-Utah-avoid-
marriage-license-conflict-playing-out-in-Kentucky.html [https://perma.cc/W24A-HK3C]; 
Dennis Romboy, US Can Learn from Utah on Gay Marriage License Issue, Professor Says, KSL 
(Sept. 4, 2015, 8:38 AM), https://www.ksl.com/?sid=36356546&nid=148&title=us-can-learn-
from-utah-on-gay-marriage-license-issue-professor-says [https://perma.cc/E66L-EMH7]; Ben 
Winslow, Governor Signs Bill Letting Clerks Opt Out of Same-Sex Marriages on Religious 
Grounds, FOX 13 (Mar. 20, 2015, 4:26 PM), https://fox13now.com/2015/03/20/governor-signs-
bill-letting-clerks-opt-out-of-same-sex-marriages-on-religious-grounds/ [https://perma.cc/R2W2 
-AGYJ].  
 207. Laycock, supra note 129, at 204.  
 208. DEGIROLAMI, supra note 184, at 65.  
 209. Of course, other claims of harm are at stake in this case, and resolving this particular 
factual question does ultimately resolve all claims in this dispute.  
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dispute agree that this is an important harm warranting serious 
consideration, particularly given the acute shortage of foster homes for 
children. For example, an expert provided by same-sex couples seeking 
to adopt acknowledged the “dramatic shortage of families available to 
meet the needs of children in the foster care system.”210 Every year in 
Michigan, over 600 youth “age out” of foster care, which means that at 
the age of eighteen they officially leave the foster system never having 
found a permanent family.211 Nationally, this number has risen to over 
23,000 foster youth aging out of foster care annually.212 A study from 
2006 showed that these youth—primarily members of minority 
populations—are particularly vulnerable to ending up in poverty, without 
an education, and back on the streets.213  

For at least this particular type of harm, then, cardinality is not a 
problem (one can count the available homes for children, or children 
aging out of foster care without a home), and incommensurability is not 
an issue (both parties agree on this metric of harm). The disagreement is 
really just a question of fact about which valued outcome is likely to 
decrease the shortage and result in the least amount of harm to children. 
Analyzing this question requires a fact-intensive inquiry, the full scope 
of which is beyond the purview of this Article. But a few examples of the 
types of relevant questions and evidence at stake for such an inquiry are 
presented below. 

In the foster care cases, the argument regarding children against faith-
based agencies is that by excluding same-sex couples from fostering or 
adopting, faith-based agencies are denying homes to children who need 
them. In Fulton, this argument has unfolded at higher levels of 
abstraction, given that “no gay couples have even sought” the Catholic 
agency’s “help for certification, much less filed a complaint after being 
turned away.”214   

The risk to a same-sex couple is perhaps presented more concretely in 
Michigan, where the litigation has involved a same-sex couple—the 
Dumonts—who asserted that they wanted to be licensed for foster care 

 
 210. Expert Report of David M. Brodzinsky, Ph.D at 16, Dumont v. Lyon, 341 F. Supp. 3d 
706 (E.D. Mich. 2018) (No. 1:19-cv-00286-RJJ-PJG) ECF No. 35-1.  
 211. See Transition-Age Youth in Foster Care in Michigan, CHILD TRENDS (Sept. 2017), 
https://www.childtrends.org/wp-content/uploads/2017/09/Transition-Age-Youth_Michigan.pdf 
[https://perma.cc/QT7U-JUEU].  
 212. 51 Useful Aging Out of Foster Care Statistics, NAT’L FOSTER YOUTH INST. (May 
26, 2017), https://www.nfyi.org/51-useful-aging-out-of-foster-care-statistics-social-race-media/ 
[https://perma.cc/5QYC-KJBE].  
 213. Erik Eckholm, Offering Help for Former Foster Care Youths, N.Y. TIMES (Jan. 27, 
2007), https://www.nytimes.com/2007/01/27/us/27foster.html [https://perma.cc/5X92-6MPK].  
 214. The Editorial Board, Suffer the Little Children, THE WALLSTREET J., May 22, 2018.  
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by St. Vincent.215 But St. Vincent’s response was that it could not, 
consistent with its religious mission, provide a written evaluation and 
recommendation regarding either an unmarried relationship or a same-
sex relationship, and thus could not perform the home study for this 
couple.216 Instead, St. Vincent said it could refer the couple to a different 
agency that could provide this service.217 Represented by the American 
Civil Liberties Union (ACLU), the Dumonts brought a lawsuit 
challenging the state’s policy of allowing faith-based agencies to make 
religiously based referrals.218  

In this case, the Dumonts argued that protecting faith-based foster 
agencies will result in fewer LGBTQ couples being able to foster and thus 
fewer homes for children. They submitted an expert report that states, 
“Categorically excluding a group of capable prospective parents from the 
pool of potential adopters undermines efforts to find timely residential, 
psychological, and legal permanence for these boys and girls.”219 Part of 
the question, then, is whether allowing faith-based agencies to refer same-
sex couples elsewhere actually does create an obstacle for couples like 
the Dumonts to provide homes for children. 

One could imagine a couple that was only located near one agency, 
which happened to be a faith-based agency. Such a couple may have to 
incur travel costs if they were referred to a different agency. In the 
Michigan case, St. Vincent has responded that this particular obstacle is 
not at issue. Rather, St. Vincent asserted that the ACLU’s clients in fact 
live closer to four different agencies.220 And the state prides itself on 
creating a broad and diverse pool of foster agencies, partnering with at 
least one organization that specializes in serving the LGBTQ population, 
and partnering with three additional agencies that have received the 
Human Rights Campaign (HRC)’s Seal of Recognition for being 

 
 215. This case began as Dumont v. Lyon, 341 F. Supp. 3d 706, 713 (E.D. Mich. 2018). After 
that case was dismissed, Buck v. Gordon was filed, and it is a related case based generally on the 
same set of facts. See Buck v. Gordon, No. 19-2185, 2019 U.S. App. LEXIS 34421, at *1–3 (6th 
Cir. Nov. 19, 2019); see also Gillian Friedman, Why Children Have the Most to Lose in the Latest 
Battle over LGBT and Religious Rights, DESERET NEWS (July 10, 2018, 10:15 PM), 
https://www.deseret.com/2018/7/11/20649291/why-children-have-the-most-to-lose-in-the-latest 
-battle-over-lgbt-and-religious-rights [https://perma.cc/69JH-9XXs]. 
 216. Friedman, supra note 215. 
 217. Id. 
 218. Complaint at 1, Dumont, 341 F. Supp. 3d 706 (No. 2:17-CV-13080), 2017 WL 
4161971, at *1.  
 219. Expert Witness Report of David M. Brodzinksy, Ph.D., supra note 210, at 9, 2013 WL 
8719115, at *7.  
 220. Defendant-Intervenors’ Reply in Support of Motion to Dismiss at 5–6, Dumont v. Lyon, 
341 F. Supp. 3d 706 (E.D. Mich. 2018) (No. 2:17-CV-13080-PDB-EAS), 2018 WL 2304820, at 
*4; see also Agency Map, MICH. ADOPTION RESOURCE EXCHANGE, https://mare.org/Agency-Map 
[https://perma.cc/PL26-Q6RQ] (allowing users to filter by foster or adoptive agencies).  
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LGBTQ-affirming.221 A Michigan state official explained that 
“[Michigan] create[s] through contracts a vast array of providers to meet 
the very diverse needs of the children and families [Michigan] 
serve[s].”222 

One could also imagine a couple that wanted to adopt a particular 
child in an agency’s care, perhaps because of unique characteristics 
related to the child or because of pre-existing relationships with the child. 
For example, the Dumonts have asserted they are particularly interested 
in adopting a child that has had a harder time finding a foster home, and 
they want to make sure such children in St. Vincent’s care are available 
to them.223 If the couple wants to adopt a specific child who happens to 
be in the care of a faith-based agency, this may be one instance where 
some government policies might be creating the conflict. If a government 
limited couples to only adopting children in the care of the agency that 
licensed the couple, that could create a conflict where such a couple 
wished to adopt a child in the care of a non-licensing agency. 

St. Vincent responded by pointing out that in Michigan, the 
government had acted proactively to remove this particular obstacle. 
Specifically, the state’s legal framework allows a couple licensed through 
one agency to adopt children in the care of a different agency.224 In this 
way, same-sex couples in Michigan have actually been able to adopt 
children cared for by St. Vincent in the past.225 Notably, such a 
government intervention also removes some concerns about downstream 
externalities of children being denied a home with available foster parents 
who want to adopt them. By removing an avoidable conflict, the state has 
provided a method for ensuring that same-sex couples can adopt a child 
from a faith-based agency while simultaneously ensuring that a faith-
based agency can operate consistent with the religious mission of the 
organization.226  

 
 221. Memorandum of Law in Support of Plaintiffs’ Motion for a Preliminary Injunction, at 
12, 34 n.41, Buck v. Gordon, No. 1:19-CV-00286 (W.D. Mich. Apr. 16, 2019). 
 222. Id. at 32–33. 
 223. See Complaint, supra note 218, at 16, 2017 WL 4161971, at *8.  
 224. Memorandum of Law in Support of Plaintiffs’ Motion for a Preliminary Injunction, 
supra note 221, at 13–14. 
 225. Id. 
 226. Others, including Professor Robin Wilson, have proposed other initiatives modeled on 
the Child Care and Development Block Grant Program, which would give money directly to 
families ready to adopt. See Brian Miller, How Vouchers Can End the Culture War over Adoption, 
FORBES (July 24, 2018, 1:45 PM), https://www.forbes.com/sites/briankmiller/2018/07/24/how-
vouchers-can-end-the-culture-war-over-adoption/#e267ce868e14 [https://perma.cc/7H34-WRWH]; 
cf. Office of Child Care, OCC Fact Sheet, U.S. DEP’T HEALTH & HUM. SERVICES, 
https://www.acf.hhs.gov/occ/fact-sheet-occ [https://perma.cc/CEM7-CVJM] (explaining the 
Child Care and Development Block Grant Program). 
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This factual analysis informed the recent court decision from the 
district court in Michigan, in which the court ultimately found that “St. 
Vincent does not prevent any couples, same-sex or otherwise, from 
fostering or adopting. To the contrary, same-sex couples ‘certified 
through different agencies have been able to adopt children in St. 
Vincent’s care in the past’ . . . .”227 As a result, the court concluded that 
shutting down the faith-based agency would “actually undermine[] the 
State’s stated goals of . . . maximizing available placements for 
children.”228 Of course, the full range of arguments one might consider 
are beyond the scope of this Article, as evidence the parties marshalled 
during the litigation limits this particular example. This case does, 
however, highlight the types of factual evidence one might carefully 
evaluate to determine which outcome would lead to the greater amount 
of the type of harm the parties agreed was the relevant metric. 

It is worth noting that the externalities that really make this foster care 
conflict a sticky wicket involve dignitary or stigmatic harms at stake for 
same-sex couples like the Dumonts. These externalities are discussed in 
the subsection below. 

3.  Incommensurate and Incompatible Harms 
The most difficult religious conflicts arise when competing values are 

both incommensurable and incompatible. Such conflicts involving 
“interpersonal comparisons seem to require a variety of controversial 
value judgments.”229 Some argue that this type of analysis is akin to 
trying to compare the heaviness of a rock to the length of a stick.230 While 
that may be a fair critique for some cases falling somewhere in the 
middle, at the margins there may be situations where the relative gravity 
of harm for one type is very high and very low for another—say when 
loss of human life is being compared to loss of convenience. In such an 
instance, one may be able to say that some rocks are very heavy, and 
some sticks are very short. 

For one particular example that might qualify for such treatment, this 
Article explores religious objections regarding public school vaccination 
requirements for the measles. In the developed world, health 
consequences related to measles have decreased markedly since the 

 
 227. Buck v. Gordon, No. 1:19-CV-286, 2019 WL 4686425, at *3 (W.D. Mich. Sept. 26, 
2019) (citation omitted). 
 228. Id. at *11. 
 229. Solum, supra note 182, at 1457. For a discussion of incommensurability problems, see 
Adler, supra note 183, at 1170; Kornhauser, supra note 183, at 1601.  
 230. See, e.g., Bendix Autolite Corp. v. Midwesco Enters., 486 U.S. 888, 897 (1988) (Scalia, 
J., concurring) (describing the “incommensurate” comparison as “more like judging whether a 
particular line is longer than a particular rock is heavy”). 
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vaccine was introduced in 1963.231 Measles was essentially eliminated in 
the United States in 2000, and “sustained elimination” was verified in 
2011.232 This resulted, in part, because vaccination levels for measles 
were high enough to obtain “herd immunity,” which means “a form of 
immunity that occurs when the vaccination of a significant portion of a 
population (or herd) provides a measure of protection for individuals who 
have not developed immunity.”233 This form of immunity is important for 
those who cannot be vaccinated for medical reasons or issues like 
pregnancy.234 Centers for Disease Control and Prevention (CDC) 
recommend a vaccination rate of 95% to obtain herd immunity.235 

However, motivated in part by public figures claiming that a 
vaccination caused autism in children,236 “vaccination rates in some 
communities have recently fallen below the necessary threshold to 
sustain herd immunity.”237 In 2013, three large outbreaks of measles 
occurred, and in July of 2015 the first person to die of measles in twelve 
years passed away.238 One of the measles outbreaks in 2015 began at 
Disneyland in California.239 While the uptick in the anti-vaccination 
movement is recent in the United States, opposition to the vaccine is as 

 
 231. Rebecca L. Holt et al., Subacute Sclerosing Panencephalitis: The Foothold in 
Undervaccination, 179 J. PEDIATRICS 259, 259 (2016). 
 232. Mark J. Papania et al., Elimination of Endemic Measles, Rubella, and Congenital 
Rubella Syndrome from the Western Hemisphere: The US Experience, 168 [J]AMA PEDIATRICS 
148, 148, 153–54 (2014). 
 233. What Is Herd Immunity, VACCINES TODAY (Feb. 7, 2015), https://www.vaccines 
today.eu/stories/what-is-herd-immunity/ [https://perma.cc/SRR6-4KSH].  
 234. See id.  
 235. Joanna Pearlstein, California’s Vaccination Rate Slips as Medical Exemptions Rise, 
WIRED (June 7, 2019, 7:00 AM), https://www.wired.com/story/californias-vaccination-rate-slips-
as-medical-exemptions-rise/ [https://perma.cc/A2WR-D7YQ].  
 236. Jenny McCarthy announced that her son was diagnosed with autism, and she blamed a 
vaccination for the diagnosis. The Anti-vaccination Movement, MEASLES & RUBELLA INITIATIVE, 
https://measlesrubellainitiative.org/anti-vaccination-movement/ [https://perma.cc/YUU4-N6B5]. 
For a brief history of the anti-vaccination movement, see id. 
 237. Holt et al., supra note 231, at 259; see Maimuna S. Majumder et al., Substandard 
Vaccination Compliance and the 2015 Measles Outbreak, 169 [J]AMA PEDIATRICS 494, 494 
(2015). 
 238. The Anti-vaccination Movement, supra note 236; see also Rockland County Declares 
Measles State of Emergency, Bans Unvaccinated Minors from Public Spaces, NBC N.Y. (Mar. 
26, 2019), https://www.nbcnewyork.com/news/local/rockland-county-state-emergency-measles/ 
1079242/ [https://perma.cc/67NW-38DG] (discussing the longest-lasting outbreak of measles in 
the United States since 2000).  
 239. Liz Szabo, Measles Outbreak Raises Question of Vaccine Exemptions, USA TODAY 
(Jan. 21, 2015, 7:15 PM), https://www.usatoday.com/story/news/2015/01/21/disneyland-
measles-schools-outbreak/22106151/ [https://perma.cc/62Z8-ABKX]. 
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old as the vaccine itself.240 This opposition is rooted in a variety of 
concerns and beliefs: technological,241 philosophical,242 and religious.243 

California had previously offered a religious exemption, and 
California decided to remove its nonmedical exemptions in the wake of 
the Disneyland measles outbreak.244 The new legislation would require 
children enrolled in school to be vaccinated for certain illnesses, 
including measles.245 Parents subsequently sued, challenging the removal 
of this religious exemption.246 Specifically, they claimed that parents 
would be harmed if made to choose between either raising their children 
as they saw fit or having access to public schools uninhibited.247  

The transaction in this example involves, on the one hand, some 
parents’ desire to be able to send their children to school without being 
exposed to infectious diseases, such as the measles. On the other hand, 

 
 240. Robert M. Wolfe & Lisa K. Sharp, Anti-vaccinationists Past and Present, 325 BMJ 430, 
430 (2002); History of Anti-vaccination Movements, HIST. VACCINES, https://www.historyof 
vaccines.org/content/articles/history-anti-vaccination-movements [https://perma.cc/8GUD-XBEH]. 
 241. Jeffrey Kluger, Jenny McCarthy on Autism and Vaccines, TIME (Apr. 1, 2009), 
http://content.time.com/time/health/article/0,8599,1888718,00.html [https://perma.cc/77UT-YJWX]. 
 242. Mark A. Kellner, ‘Religious’ Objections to Vaccinations? There Really Aren’t Any, 
DESERET NEWS (Feb. 7, 2015, 1:35 PM), https://www.deseretnews.com/article/865621338/ 
Religious-objections-to-vaccinations-There-really-arent-any.html [https://perma.cc/WN9Z-KJWH] 
(“California, for example, reported 14,921 philosophical exemptions in 2012 and zero religious 
ones, while Illinois reported 8,082 religious exemptions and none on philosophical grounds.”). 
 243. Id.; see also Reid Wilson, Best State in America: Mississippi, for Vaccination 
Rates, WASH. POST (Feb. 6, 2015), http://www.washingtonpost.com/opinions/best-state-in-
america-mississippi-for-vaccination-rates/2015/02/06/c4d3bc2e-acad-11e4-9c91-e9d2f9fde644 
_story.html [https://perma.cc/3C8P-9NHB] (discussing Mississippi’s unique approach to 
religious and philosophical objections). For more scholarly discussion of these conflicts, see 
Rebecca Bucchieri, Religious Freedom Versus Public Health: The Necessity of Compulsory 
Vaccination for Schoolchildren, 25 B.U. PUB. INT. L.J. 265, 265–66 (2016). 
 244. Michael Devitt, Study Examines Fallout of California Vaccine Exemption Law, AAFP 
NEWS (Nov. 27, 2018, 8:47 AM), https://www.aafp.org/news/health-of-the-public/20181127 
califvaccstudy.html [https://perma.cc/GPG6-P8FS]. 
 245. California State Vaccine Requirements, NAT’L VACCINE INFO. CTR. (Sept. 5, 2019), 
https://www.nvic.org/Vaccine-Laws/state-vaccine-requirements/california.aspx [https://perma 
.cc/BWD6-U3XH]; Chris Crawford, California Mandates Vaccines for Children in School, 
Daycare, AAFP NEWS (July 6, 2015, 4:37 PM), https://www.aafp.org/news/health-of-the-
public/20150706califvaccines.html [https://perma.cc/U642-GHTR]; see also Pearlstein, supra 
note 235 (“Private schools have lower immunization rates than public ones: This year 95 percent 
of children entering public kindergarten had all their shots and 0.7 percent had medical 
exemptions, while 92.9 percent of private school kindergartners were fully vaccinated and 2.4 
percent claimed permanent medical exemptions.”). 
 246. See Plaintiffs’ Opposition to Defendants’ Demurrer to Plaintiffs’ Complaint at 2, Love 
v. Cal. Dep’t. of Educ., No. SCV0039311 (Super. Ct. Cal. June 7, 2017). 
 247. Helen Christophi, California Appeals Court Upholds Vaccination Law, COURTHOUSE 
NEWS SERV. (Nov. 21, 2018), https://www.courthousenews.com/california-appeals-court-
upholds-vaccination-law/ [https://perma.cc/XG54-58JJ].  
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other parents desire to send their children to school without having to 
vaccinate them based on religious reasons. Parents who do not want their 
children to be exposed to the measles might be willing to go to great 
lengths (even paying large sums of money) to incentivize other parents 
to vaccinate their children who would attend the same school.248 This is 
likely particularly true of parents who, for medical reasons, cannot 
vaccinate their own children. But for some parents, religious beliefs 
create an obstacle to reaching a voluntary bargain in this instance.249 

The reciprocal externalities in this case study are as follows. For 
parents who cannot vaccinate their own children for medical reasons, 
they hope to avoid exposing their children to a highly infectious and 
potentially deadly disease, such as the measles. Achieving herd immunity 
is important to protect children. As the California appellate court noted, 
“‘[W]hen belief exemptions to vaccination guidelines are permitted, 
vaccination rates decrease,’ and community immunity wanes if large 
numbers of children do not receive required vaccinations.”250 But this 
desire relies on a vaccination cost others incur—a cost that the 
vaccination-desiring parent benefits from without paying for. This is, 
thus, a form of an externality.  

In contrast, anti-vaccinating parents may be willing to incur the risk 
of having their child catch the measles. As to this harm, the parents and 
child will internalize the cost. However, if a child becomes infected with 
the measles and then spreads the disease to other children, the anti-
vaccination parent is at that point externalizing that cost (or even that risk 
of harm) to others by refusing to vaccinate. Note the additional externality 
issue regarding an anti-vaccination parent imposing those costs on a 
potentially unconsenting child. But for purposes of simplicity (and 
because it does not change the ultimate analysis in this Section), this 

 
 248. See Dina Fine Maron, How to Get More Parents to Vaccinate Their Kids, SCI. AM. (Feb. 
19, 2015), https://www.scientificamerican.com/article/how-to-get-more-parents-to-vaccinate-
their-kids/ [https://perma.cc/8TT2-YATQ]; Julia Naftulin, A Mother Is Reminding People to 
Vaccinate Their Children After Her Cancer-Stricken Daughter Caught Measles, BUS. INSIDER 
(Nov. 26, 2018, 1:31 PM), https://www.businessinsider.com/why-vaccinations-are-important-
twitter-thread-2018-11 [https://perma.cc/UJ2E-7WPG]. 
 249. Kellner, supra note 242 (“[W]hile the question of personal objections to vaccinations 
remains a hot topic, one aspect seems to be indisputable: No major religion explicitly objects to 
immunization. The Deseret News identified one faith, with approximately 12,000 members, that 
has a tenet explicitly rejecting injections or vaccines of any kind. But the world's major faiths—
Buddhism, Christianity, Hinduism, Judaism and Islam—have no explicit prohibitions against oral 
or injected vaccines. At times, some followers or preachers within a given religion or sect may 
have spoken against vaccination, but researcher John D. Grabenstein of Merck Vaccines, writing 
in the scientific journal Vaccine in April 2013, could find no sustained teaching against the 
practice in any major faith community.”). 
 250. Brown v. Smith, 235 Cal. Rptr. 3d 218, 226 (Ct. App. 2018) (quoting ASSEMB. COMM. 
ON HEALTH, ANALYSIS OF SEN. BILL NO. 277, S. 2015–2016, Reg. Sess., at 11 (Cal. 2015)). 
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Article puts that additional discussion aside for now and assumes that 
interests of anti-vaccination parents and children are aligned. 

Here, an economic analysis suggests a few options: the government 
could give the entitlement as a property rule to pro-vaccination parents to 
insist that only vaccinated children attend schools, or it could give the 
legal right as a property rule to the objecting parents to receive an 
exemption for their children from school vaccination requirements. The 
government could also regulate here with liability rules, and require 
parents seeking religious exemptions to pay a fee to do so. 

On one hand, scholars have recognized that there are important 
religious burdens at stake.251 The parents in the lawsuit claim that taking 
away their ability to raise their children consistent with religious beliefs 
while still accessing school benefits is its own kind of distinct harm.252 
On the other hand, the measles virus is not only dangerous when it is 
initially caught; it can be deadly years after the infection in the form of 
“subacute sclerosing panencephalitis.”253 “No treatment is known to be 
curative[,] . . . and vaccination offers the only means of protection against 
this devastating illness.”254 Medical scholars have pointed to the critical 
nature of herd immunity to avoid these risks.255 Thus, it is no 
exaggeration to say that the cost at issue for parents wishing to avoid 
measles exposure is a serious risk of health or even death. 

These values are both incommensurate and incompatible. They are 
incommensurate because one must compare the ability of parents to raise 
children consistent with religious beliefs on the one hand, with the value 
of other parents protecting their children from serious health 
consequences, including potential death, on the other. These values are 
incompatible because, at least in the public school context, one party’s 
value must be protected at the expense of the other’s value. 

In such a conflict, lawmakers and judges cannot simply throw their 
hands in the air and not choose, given the incompatibility and 
incommensurability. Not deciding would be itself a decision to allow the 
status quo to continue. So how does one decide between these competing 
harms? This may be one instance with incommensurability where it can 
be said that one “rock” is very heavy, and the opposing “stick” is very 
short. This is particularly true where herd immunity was threatened in 

 
 251. See Timothy J. Aspinwall, Religious Exemptions to Childhood Immunization Statutes: 
Reaching for a More Optimal Balance Between Religious Freedom and Public Health, 29 LOY. 
U. CHI. L.J. 109, 135 (1997). 
 252. See Plaintiffs’ Opposition to Defendants’ Demurrer to Plaintiffs’ Complaint, supra note 
246, at 6–7. 
 253. Holt et al., supra note 231, at 259.  
 254. Id. 
 255. Id. at 261. 
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California.256 Note that California’s legislative response and the court’s 
decision upholding this law257 would not result in government coercion 
forcing parents to violate conscientious objections to vaccination.258 
Rather, such parents are allowed to choose either independent study 
options with the school or to homeschool their children.259 Such an 
outcome seems normatively defensible if the goal is to decrease net harm. 
However, the analysis might turn out differently if herd immunity for a 
deadly disease was not threatened, and if the government were engaging 
in other, more direct forms of coercion. And further analysis would be 
required to assess whether property rules or liability rules would be most 
efficient in this context.260 

Other conflicts with incommensurate and incompatible values may 
appear to have less dramatic differences in degree of the gravity of harm 
and thus create harder problems for balancing competing values. For 
example, how would one handle a situation where a religious individual 
places a very high value on not having to perform a specific action, and 
an opposing individual places a very high value on having that specific 
action performed by that specific individual? In this situation, both parties 
have incommensurate idiosyncratic valuations of something that is 
incompatible—neither can have their desire fulfilled without harming the 
other. This is the type of conflict at issue in some of the wedding vendor 
cases.  

 
 256. Opinion, Editorial: Anti-Vaxxers Have Found a Way Around California’s Strict New 
Immunization Law. They Need to Be Stopped, L.A. TIMES (Nov. 8, 2017, 5:00 AM), 
https://www.latimes.com/opinion/editorials/la-ed-vaccine-exemption-crackdown-20171108-
story.html [https://perma.cc/8NDP-4M8H] (“The new law—SB 277—pushed up the statewide 
immunization numbers to a safe level overall.”); see Removing Nonmedical Vaccine Exemptions 
Improves Herd Immunity, HEALIO (Apr. 5, 2019), https://www.healio.com/pediatrics/vaccine-
preventable-diseases/news/online/%7B9118fa29-9949-4c1a-966e-c718bb2ba75a%7D/removing-
nonmedical-vaccine-exemptions-improves-herd-immunity [https://perma.cc/74A6-TZY7]. 
 257. Christophi, supra note 247.  
 258. And whether such an approach would be justified in certain situations is beyond the 
scope of this Article, as is the question of how the analysis should operate for different types of 
vaccinations. For example, if the government required vaccinations for acne, the harm calculus 
would likely be quite different.  
 259. Jon Brooks, California Ends Personal Belief Exemption for Vaccines, KQED 
(June 29, 2015), https://www.kqed.org/stateofhealth/41751/bill-ending-vaccine-exemptions-
passes-california-senate-moves-to-governors-desk [https://perma.cc/2879-RQR5]. 
 260. For a discussion of the analysis regarding property versus liability rules, see Richard 
R.W. Brooks, The Relative Burden of Determining Property Rules and Liability Rules: Broken 
Elevators in the Cathedral, 97 NW. U. L. REV. 267, 267–68 (2002); See Steven Shavell, Eminent 
Domain Versus Government Purchase of Land Given Imperfect Information About Owners' 
Valuations, 53 J.L. & ECON. 1, 18–19 (2010); Ayres & Goldbart, supra note 86, at 121–26. 
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For example, Arlene’s Flowers, Inc. v. Washington261 involved a 
florist named Baronell Stutzman who provided a number of floral 
arrangements to her friend and longtime customer, Robert Ingersoll.262 
Because of their relationship and her previous work for him, Ingersoll 
hoped that Stutzman could provide the flowers for his wedding.263 In 
other words, he arguably placed an idiosyncratic value on having 
Stutzman specifically perform this service. Stutzman, however, was 
unwilling to provide this particular service to Ingersoll because it would 
be for a same-sex wedding, which she asserted violated her religious 
beliefs. Reflecting her idiosyncratic valuation in this case, Stutzman 
asserted she was willing to risk “facing financial ruin” in order to avoid 
performing this service.264 

What does economic theory have to say about the collision of 
idiosyncratic valuations? Such a conflict would be similar to Professor 
Zywicki’s photograph analogy discussed above in Part II.B. In that 
conflict, an imagined owner refuses to sell a photograph for sentimental 
reasons, but a buyer also very much wants to purchase that particular 
photograph for subjective reasons. Professor Zywicki argues that 
applying Coasean economic theory to a conflict caused by idiosyncratic 
valuations would generally not justify the government forcing a 
transaction to occur. “In general, [the] default preference [is] for 
individuals to make exchanges via a voluntary market setting rather than 
having courts engage in ‘forced’ transactions.”265 This is precisely 
because society is “concerned about the presence of idiosyncratic or 
subjective value,” and coercing transactions where “monopoly problems” 
do not exist “risks sacrificing the benefits of market exchanges.”266 
Professor Zywicki argues that this general rule can be rebutted in 
situations where the would-be purchaser very much needs the good or 
service to avoid grave harm and readily purchases that good or service 
elsewhere.267 Professor Zywicki is, in other words, describing a property 
rule, where an owner holds an initial entitlement to decide when to 
perform a service and can use this entitlement “only if its offer exceeds 

 
 261. 138 S. Ct. 2671 (2018), rev’d sub nom. State v. Arlene’s Flowers, Inc., 193 Wash. 2d 
469 (2019). 
 262.  Ingersoll & Freed v. Arlene’s Flowers, Inc., ACLU (Dec. 23, 2019), https://www.aclu 
.org/cases/ingersoll-freed-v-arlenes-flowers-inc [https://perma.cc/ZAM7-JFUW]. 
 263. Barronelle Stutzman, Christian Florist: My Longtime Customer Was a Friend, Then He 
Sued Me over His Gay Wedding, USA TODAY (Oct. 10, 2019), https://www.usatoday 
.com/story/opinion/2019/10/08/supreme-court-florist-gay-marriage-religious-freedom-column/ 
3866964002/ [https://perma.cc/T6A3-2772].  
 264. Id.  
 265. Zywicki, supra note 104, at 321.  
 266. Id.  
 267. Id. at 316–17. 
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the owner’s valuation,”268 or if some other sort of extenuating 
circumstance is present like an emergency or a monopoly. 

Applying Professor Zywicki’s insights to Arlene’s Flowers, Ingersoll 
would like a transaction to occur, not unlike a buyer who would like the 
owner of a photograph to sell that subjectively valued photograph. But 
Stutzman has a subjective valuation that the cost of this transaction to 
her—that is, the cost of providing floral services for a same-sex 
wedding—would be very high because doing so would contradict her 
faith. If Ingersoll wanted to force this transaction to occur anyway, 
Professor Zywicki’s insights suggest that he must justify the “narrow 
exception to the general rule that economic activity should be organized 
through voluntary market exchanges and not by asking courts to 
circumvent the market process.”269 For example, Ingersoll would need to 
argue that he could not obtain comparable services from nearby vendors. 

Another way one could consider dealing with this dispute is to enforce 
entitlements via liability rules. Professor Koppelman has suggested 
something along these lines, when he proposed a scheme whereby one 
could “exempt wedding vendors from antidiscrimination law on 
condition that they give prior notice of their objections to facilitating 
same-sex marriages.”270 While that notice would not in and of itself cost 
money, such a notice would require individuals to “bear significant costs 
for what they believe” in terms of potential economic retribution.271 One 
could also require vendors pay a small tax, not unlike the fee that was 
assessed of Quakers who received an exemption from early military 
participation.272 These are some potential solutions that might address 
concerns about moral hazards, the possibility of a stampede of religious 
objectors, and the lack of important goods in the marketplace. Some 
scholars have said that liability rules are more efficient where the volume 
of the same type of transaction is high. Whereas property rules work 
better when the volume of the uniqe type of transaction at issue is low,273 
religious objections to the draft present an example of a type of high-

 
 268. Shavell, supra note 260, at 1. 
 269. Zywicki, supra note 104, at 321. 
 270. KOPPELMAN, supra note 149, at 138. 
 271. Id.  
 272. See Michael W. McConnell, The Origins and Historical Understanding of Free 
Exercise of Religion, 103 HARV. L. REV. 1409, 1500 (1990) (discussing states during the founding 
period with laws saying that “any person religiously scrupulous of bearing arms ought to be 
exempted, upon payment of an equivalent to employ another to bear arms in his stead” (quoting 
3 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL 
CONSTITUTION 335 (Jonathan Elliot ed., 2d ed. 1836)). 
 273. See Shavell, supra note 260, at 2 (“[T]he policy of eminent domain tends to be appealing 
in the model when the number of owners is large, whereas the policy of purchase tends to be better 
when the number of owners is low.”). 
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volume request for a similar religious exemption. On the other hand, 
where there is not evidence that a high volume of similar religious 
objectors is inevitable (as perhaps is true with wedding vendors),274 
property rules could provide a more efficient alternative.  

4. The Problem of Dueling Dignitary Harms 
Each of the potential solutions discussed above would merit careful 

factual consideration in actual religious exemption conflicts to determine 
how to decrease net harm. But none of these solutions address what 
makes conflicts like the wedding vendor dispute particularly hard. 
Specifically, the heart of the conflict is rarely the actual availability of the 
material good or service at issue. For example, in Masterpiece Cakeshop, 
the “opposing sides agree[d]” that the case was not really “about the 
cake.”275 It is, instead, the dignitary or stigmatic harm at issue that makes 
the stakes so high in these wedding vendor cases, along with conflicts 
like the foster care cases. 

Conflicts involving claims of dignitary harm are perhaps some of the 
most significant incommensurate and incompatible religious exemption 
conflicts to arise.276 Professors Nejaime and Siegel have focused on such 
dignitary harm in some of their thoughtful scholarship.277 These scholars 
have explained that accommodating religious belief “has the potential to 
inflict material and dignitary harms on other citizens,” including through 
“refusal[s] of service” by religious individuals.278 Professor Jordan Wood 
has also provided important scholarship on dignitary harms in foster 
care.279 

But rather than automatically using the presence of dignitary harm as 
a justification to restrict religious exercise, one must consider the bilateral 
dignitary interests of religious individuals. As Justice Anthony Kennedy 

 
 274. KOPPELMAN, supra note 149, at 59 (“There are unlikely to be many” vendors willing to 
publisize their “sincere religious compunctions” objecting to same-sex marriage); Stephanie 
Barclay & Mark Rienzi, Constitutional Anomalies or As-Applied Challenges? A Defense of 
Religious Exemptions, 59 B.C. L. REV. 1595, 1597 (2018) (a survey of RFRA cases does not show 
an increase in volume since the Supreme Court’s decision in Hobby Lobby). 
 275. Associated Press, Opponents in LGBT Masterpiece Case Agree: It’s Not About 
Wedding Cake, THE DENVER CHANNEL (Dec. 01, 2017), https://www.thedenverchannel.com/ 
news/politics/opponents-in-lgbt-masterpiece-case-agree-its-not-about-wedding-cake [https:// 
perma.cc/6PYN-ZAUQ].  
 276. See Elizabeth Sepper, Gays in the Moralized Marketplace, 7 ALA. C.R. & C.L.L. REV. 
129, 154 (2015). 
 277. See NeJaime & Siegel, supra note 2, at 2574–78.  
 278. Id. at 2516, 2576. 
 279. See Jordan Blair Woods, Religious Exemptions and LGBTQ Child Welfare, 103 MINN. 
L. REV. 2343, 2353 (2019) (arguing that LGBTQ youth could face rejection and dignitary harm 
in states that offer religious exemptions for faith-based foster agencies). 
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has explained, individuals living their lives according to their religious 
beliefs “is essential in preserving their own dignity and in striving for a 
self-definition shaped by their religious precepts.”280 This freedom 
includes not just the right to privately hold religious beliefs, but also the 
right to live by them—“to establish one’s religious . . . self-definition in 
the political, civic, and economic life of our larger community.”281 As 
discussed above, for members of the faith-based organization, being told 
by the government that their beliefs are now unacceptable and no longer 
suitable to be part of the public realm creates its own dignitary harm. 
Regarding downstream dignitary harms in the foster care conflicts, one 
religious foster mother spoke about the pain and dignitary harm she felt 
watching the government publicly deride religious beliefs she shared by 
condemning the religious beliefs of the foster agency she had worked 
with for years.282 Similarly, Professor Andrew Koppelman has observed 
that dignitary harms for members of the LGBTQ community are real and 
serious, but “the human costs of refusing accommodation are [also] 
serious.”283 When honing in on these dignitary interests (and not the other 

 
 280. Burwell v. Hobby Lobby Store, Inc., 573 U.S. 682, 736 (2014) (Kennedy, J., 
concurring). 
 281. Id.; see also Marc O. DeGirolami, Free Exercise by Moonlight, 53 SAN DIEGO L. REV. 
105, 142 (2016) (“Just as surely, religious objectors themselves feel ‘judged’ and ‘stigmatized’ 
by a society that increasingly cannot or will not tolerate their moral views—a society that finds 
such views unintelligible, retrograde, hateful, or all three. They, too, must endure dignitary hurt. 
Yet these significant injuries to human dignity are also not raised by NeJaime, Siegel, or virtually 
any other scholar of antidiscrimination.”). 
 282. Sharonell Fulton, Opinion, My Faith Led Me to Foster More than 40 Kids; Philly Is 
Wrong to Cut Ties with Catholic Foster Agencies, PHILA. INQUIRER (May 24, 2018, 2:25 PM), 
https://www.inquirer.com/philly/opinion/commentary/catholic-social-services-philadelphia-
lawsuit-lgbtq-gay-foster-parents-adoption-sharonell-fulton-20180524.html [https://perma.cc/ 
WQ2L-K6JC] (“As a single mom and woman of color, I've known a thing or two about 
discrimination over the years. But I have never known vindictive religious discrimination like 
this, and I feel the fresh sting of bias watching my faith publicly derided by Philadelphia’s 
politicians. . . . To see the city condemn the foster agency that has made possible my life’s work 
fills me with pain. To know that the City of Philadelphia may soon take from me the work that 
brings me the greatest joy frightens me. And to think that the city would rather score political 
points than to offer true hope and a future to our city’s most vulnerable children makes me 
angry.”); see also Opinion, Suffer the Little Children: Philadelphia Sacrifices Catholic Foster 
Services to Identity Politics, WALL ST. J. (May 22, 2018, 6:59 PM), https://www.wsj.com/ 
articles/suffer-the-little-children-1527029941 [https://perma.cc/27U8-SRL2] (discussing how 
Philadelphia’s change in policy hurts foster children and families); Julia Terruso, Philly Puts Out 
‘Urgent’ Call – 300 Families Needed for Fostering, PHILA. INQUIRER (Mar. 8, 2018), 
https://www.inquier.com/philly/news/foster-parents-dhs-philly-child-welfare-adoptions-201803 
08.html [https://perma.cc/5MZ2-8XS5] (discussing approximately 250 children who were in 
group homes but could have been with families). 
 283. Andrew Koppelman, Gay Rights, Religious Accommodations, and the Purposes of 
Antidiscrimination Law, 88 S. CAL. L. REV. 619, 626, 652 (2015). 
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objective harms discussed above), choosing the outcome that decreases 
net harm becomes more complicated.  

There are at least three approaches one could take to this problem. The 
first approach would be to say that the dignitary interests on both sides of 
the ledger are similar enough in both kind and weight that they essentially 
cancel each other out. As Professor Laycock has observed, “[B]oth 
religious minorities and sexual minorities . . . make essentially parallel 
claims on the larger society.”284 “[B]oth same-sex couples and committed 
religious believers argue that some aspects of human identity are so 
fundamental that they should be left to each individual, free of all 
nonessential regulation, even when manifested in conduct.”285 Given 
these parallel dignitary claims, both core to the human identity of 
individuals on both sides of the ledger, it is reasonable to say that these 
harms, while very weighty, are essentially equivalent. Thus, one must 
look to other externalities to determine where the balance lies. 

Second, one may argue that dignitary harms are more burdensome 
when imposed directly by the government rather than by private parties. 
This normative thinking underlies much of the deep logic of state action 
requirements. Scholars have observed the firmly established principle 
that “the Constitution applies only to governmental conduct” and “offers 
no shield against private conduct, however discriminatory or 
wrongful.”286 As Professor Richard Garnett has observed, the “‘public-
private’ distinction will and should do significant work.”287 This also 
animates the logic of Justice Kennedy’s reasoning in Obergefell v. 
Hodges.288 The problem the Court recognized in Obergefell was arguably 
not the existence of multiple good-faith views about marriage and sexual 

 
 284. Douglas Laycock, The Wedding-Vendor Cases, 41 HARV. J.L. & PUB. POL’Y 49, 61 
(2018). 
 285. Id.; Douglas Laycock & Thomas C. Berg, Protecting Same-Sex Marriage and Religious 
Liberty, 99 VA. L. REV. IN BRIEF 1, 3 (2013); see Thomas C. Berg, Religious Accommodation and 
the Welfare State, 38 HARV. J. L. & GENDER 103, 115 (2015). For additional discussion on 
clashing notions of dignity, see Mark L. Movsesian, Of Human Dignities, 91 NOTRE DAME L. 
REV. 1517, 1518–19 (2016). 
 286. Erwin Chemerinsky, Rethinking State Action, 80 NW. U. L. REV. 503, 507–09 (1985) 
(quoting Jackson v. Metropolitan Edison Co., 419 U.S. 345, 349 (1974) (internal quotation marks 
omitted)); see also Lillian BeVier & John Harrison, The State Action Principle and Its Critics, 96 
VA. L. REV. 1767, 1786–87 (2010) (discussing state action and private choices). “Careful 
adherence to the ‘state action’ requirement preserves an area of individual freedom” and “also 
avoids imposing on the State, its agencies or officials conduct for which they cannot fairly be 
blamed.” Lugar v. Edmondson Oil Co., 457 U.S. 922, 937 (1982). This principle “is a fundamental 
fact of our political order.” Id. Were it otherwise, “private parties could face constitutional 
litigation” from virtually any interaction with government. Id. 
 287. Richard W. Garnett, Religious Accommodations and—and Among—Civil Rights: 
Separation, Toleration, and Accommodation, 88 S. CAL. L. REV. 493, 507 (2015). 
 288. See 135 S. Ct. 2584, 2602 (2015). 
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identity but rather the enshrining of a single government view about 
marriage into law which could be used to “demean[]” and “stigmatize[]” 
those who did not accept it, treating them as “outlaw[s]” and 
“outcast[s].”289 Indeed, the Court in Obergefell emphasized that the 
freedom to form one’s own beliefs about deeply personal issues like 
marriage—and to act on those beliefs—is protected by the Constitution 
as central to each citizen’s own dignity and self-definition.290  

In a case like Masterpiece Cakeshop or Arlene’s Flowers, direct 
government action causing the dignitary harm is clearly at stake if the 
government is forcing a vendor to either forfeit their conscience or give 
up aspects of their business “to comply with a state order enforceable by 
fines, damage awards, and the power to punish for contempt of court.”291 
This type of government-imposed harm would be tantamount to the harm 
a same-sex couple would experience if the government conditioned the 
couple’s ability to become foster parents on their willingness to disclaim 
their sexual identity: clearly something that would constitute a uniquely 
grave harm to the couple. 

But the dignitary harm that same-sex couples face in cases like 
Masterpiece Cakeshop or Arlene’s Flowers center on harm caused by 
denials of service by private parties—not government entities. One could 
argue that if the government permits such action at all, the government 
still causes dignitary harm. But elsewhere, the Supreme Court has said 
that such arguments were insufficient to give rise to Article III standing, 
even in the context of racial discrimination.292 In any event, the link 
between government and dignitary harm is much more direct when it is 
the government inflicting a penalty or directly condemning a certain type 
of action. 

Finally, one could argue that the dignity of insular minorities meant 
to be protected by antidiscrimination laws necessarily matters more (or 
should be weighed more heavily) than the dignitary harms experienced 
by the religious individuals. Professors NeJaime and Siegel argue that 
religious exemptions can result in uniquely hurtful dignitary harms where 
“one citizen seeks an exemption from a legal duty to serve another on the 

 
 289. Id. at 2600, 2602. 
 290. Id. at 2597–99. 
 291. Laycock, supra note 129, at 196.  
 292. Allen v. Wright, 468 U.S. 737, 755–56 (1984), abrogated by Lexmark Int’l, Inc. v. 
Static Control Components, Inc., 572 U.S. 118 (2014). Justice Neil Gorsuch, joined by Justice 
Clarence Thomas, just recently argued that standing should be denied to offended observers even 
in the Establishment Clause context. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2098–
99 (2019) (Gorsuch, J., concurring).  
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ground that she believes her fellow citizen is sinning.”293 In addition, they 
argue that when it comes to exemptions from antidiscrimination 
requirements, religious exemptions can “obstruct the achievement of 
major social goals” by making claims “fraught with . . . powerful social 
meaning” that is harmful to groups that “the law has only recently come 
to protect.”294 In doing so, they note that claims concerning “sexual 
norms in long-running political contest . . . are fraught with legible and 
powerful social meaning,” including “stigmatizing social meaning” 
similar to “a dynamic classically illustrated by regimes of racial 
segregation.”295 Professor Elizabeth Sepper argues that same-sex couples 
seek “universal recognition of their equal status.”296 Exemptions can 
“brand[] same-sex couples as second-class citizens.”297 Professor Lupu 
has said that discrimination against same-sex couples “is a deep assault 
on their full and equal place in American society.”298 Professors Ira Lupu 
and Robert Tuttle also write, “When a same-sex couple is denied service, 
the couple must absorb the full burden of such a denial,” including “the 
dignitary harm of being refused access to services that are otherwise 
available to the public.”299 

All of this may be true, but these arguments do not take the additional 
step of explaining why these harms are necessarily weightier than the 

 
 293. Douglas NeJaime & Reva Siegel, Conscience Wars in Transnational Perspective: 
Religious Liberty, Third-Party Harm, and Pluralism, in THE CONSCIENCE WARS, supra note 2, at 
187, 200–01. 
 294. Id. 
 295. Id. at 201. 
 296. Sepper, supra note 276, at 157. 
 297. Id. at 158; see also Joseph William Singer, We Don’t Serve Your Kind Here: Public 
Accommodations and the Mark of Sodom, 95 B.U. L. REV. 929, 940 (2015) (“What is demanded 
by a free and democratic society is the right not to experience the humiliation of being turned 
away from a place open to all others because of characteristics about oneself that should be 
irrelevant to the opportunity to buy a shirt in a store.”).  
 298. Ira C. Lupu, Moving Targets: Obergefell, Hobby Lobby, and the Future of LGBT 
Rights, 7 ALA. C.R. & C.L.L. REV. 1, 73 (2015). Professor Lupu thus suggests that “[f]orcing [the 
religious individuals or organizations] to alter their policies, or to leave the relevant market, is the 
least restrictive means of furthering the compelling governmental interest of equal dignity for 
LGBT people.” Id. Professor Taylor Flynn argues that each individual act of discrimination 
constitutes “status-based harm to personhood.” Taylor Flynn, Clarion Call or False Alarm: Why 
Proposed Exemptions to Equal Marriage Statutes Return Us to a Religious Understanding of the 
Public Marketplace, 5 NW. J.L. & SOC. POL’Y 236, 240–41 (2010). 
 299. Ira C. Lupu & Robert W. Tuttle, Same-Sex Family Equality and Religious Freedom, 5 
NW. J.L. & SOC. POL’Y 274, 290 (2010). There is a body of literature that analyzes minority stress 
to groups facing discrimination, including LGBTQ groups. See Vickie M. Mays & Susan D. 
Cochran, Mental Health Correlates of Perceived Discrimination Among Lesbian, Gay, and 
Bisexual Adults in the United States, 91 AM. J. PUB. HEALTH 1869, 1869 (2001); Ilan H. Meyer, 
Prejudice, Social Stress, and Mental Health in Lesbian, Gay, and Bisexual Populations: 
Conceptual Issues and Research Evidence, 129 PSYCHOL. BULL. 674, 675 (2003). 
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reciprocal dignitary harms religious individuals may face. Such 
arguments likely depend on other moral considerations, discussed further 
below in Part III. But it is worth noting that such an argument is no longer 
relying on the existence of an externality for normative justification. 
Rather, some other sort of normative calculus, perhaps rooted in certain 
statuses of parties, is really doing the normative work for such a moral 
position.  

III.  POSITIVIST IMPLICATIONS FOR A RELIGIOUS EXEMPTION DOCTRINE 
Economic analysis provides a positivist account of at least some 

aspects of what courts are doing under strict scrutiny analysis. First, under 
strict scrutiny balancing, courts are not privileging religious rights over 
other rights. Rather, courts are weighing competing reciprocal 
externalities. Indeed, some scholarly critiques of the Supreme Court’s 
decisions in Hobby Lobby and Little Sisters of the Poor lose much of their 
force with this perspective in mind.  

Leading up to the Court’s decision in Hobby Lobby, some scholars 
argued that a religious exemption from the contraception requirements of 
the Affordable Care Act (ACA) should be categorically denied because 
an exemption would result in harm to employees who were previously 
entitled to a government benefit (seamless contraception) offered through 
their employer.300 Yet, the Court rejected the assertion, explaining that “a 
plaintiff cannot prevail on a RFRA claim that seeks an exemption from a 
legal obligation requiring the plaintiff to confer benefits on third parties” 
such as employees.301 If that assertion were accepted under the RFRA, 
the Court said, the government could “fram[e] any . . . regulation as 
benefiting a third party” and “turn all regulations into entitlements to 
which nobody could object on religious grounds, rendering RFRA 
meaningless.”302 “[F]or example, the government could decide that all 
supermarkets must sell alcohol for the convenience of customers (and 
thereby exclude Muslims with religious objections from owning 
supermarkets) . . . .”303 In other words, the Court observed that religious 
harm was at stake for Hobby Lobby in the form of being required to offer 
insurance coverage that contradicted its religious beliefs, and that this 
harm should not simply be ignored any time a third party made a claim 
that they were being harmed.  

Scholars such as Professors Sepper, Tebbe, and Gedicks, along with 
Van Tassel, have criticized this language from Hobby Lobby as 

 
 300. See, e.g., Gedicks & Van Tassell, supra note 2, at 378; Koppelman & Gedicks, supra 
note 2, at 246–47.  
 301. Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 729 & n.37 (2014). 
 302. Id. at 729 n.37. 
 303. Id.  
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embracing a Lochner-style libertarian framework for measuring harm 
that is inconsistent with a modern welfare state.304 But the concept of 
reciprocal harms allows one to view the Court’s decision differently. 
Specifically, the Court was simply recognizing competing harms on both 
sides of the ledger rather than solely recognizing the harm to third parties. 
In contrast, the third-party harm theory fails to meaningfully account for 
these reciprocal harms.  

Second, analyzing ways in which the government can minimize harm 
and avoid unnecessary incompatible conflicts facilitates precisely the 
type of analysis courts engage in under the “less restrictive alternatives” 
aspect of the strict scrutiny analysis. In conflicts about government 
constructions projects that could harm Native American sacred sites,305 
this analysis may point to alternatives such as the government widening 
on the other side of the road or using a retaining wall to protect the sacred 
site. In conflicts over the contraceptive mandate disputes, this analysis 
may point to other government programs or insurance plans that could be 
provided to offer free contraception while still protecting religious beliefs 
of groups like the Little Sisters of the Poor.306 In conflicts involving faith-
based foster care agencies, this analysis might point to a legal framework 
through which same-sex couples could be licensed by another agency and 
still adopt a child in the care of the faith-based agency.307 These types of 
considerations provide alternatives that protect religious rights, as well as 
remove avoidable conflicts that cause unnecessary harm to both 
parties.308 And this analysis is at the heart of less restrictive analysis under 
strict scrutiny.309 

 
 304. TEBBE, supra note 2, at 60 (critiquing a “libertarian baseline, which imagines a world 
with no government regulation or funding”); Frederick Mark Gedicks & Rebecca G. Van Tassell, 
Of Burdens and Baselines: Hobby Lobby’s Puzzling Footnote 37, in THE RISE OF CORPORATE 
RELIGIOUS LIBERTY 323, 332 (Micah Schwartzman et al. eds., 2016); Elizabeth Sepper, Free 
Exercise Lochnerism, 115 COLUM. L. REV. 1453, 1519 (2015).  
 305. Slockish v. U.S. Fed. Highway Admin., 682 F. Supp. 2d 1178, 1182 (D. Or. 2010). 
 306. See Stephanie H. Barclay, First Amendment “Harms,” 95 IND. L.J. 331 (2020) 
(describing the expanded Title X program as an option to provide contraceptive coverage for 
women); Little Sisters of the Poor v. Pennsylvania, 140 S. Ct. 2367, 2394–95 (Alito, J., 
concurring) (describing other options available to provide women with contraceptive coverage, 
including the Title X program). 
 307. See supra note 224 and accompanying text. 
 308. See Stephanie H. Barclay, First Amendment “Harms,” 95 IND. L.J. 331, 331 (2020)  
(“[M]oving beyond a false dichotomy of harm versus no harm allows one to ask much more 
fruitful normative questions, including whether there is a justifiable tradeoff between the specific 
harm and the social goods it provides, whether institutions can be modified to mitigate avoidable 
harm, and whether disproportionate harms can be distributed in more just ways.”). 
 309. For a discussion of the evolution of strict scrutiny and less restrictive analysis, see 
Stephanie H. Barclay, The Historical Origins of Judicial Religious Exemptions, NOTRE DAME L. 
REV. (forthcoming 2020). 
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To discover possible solutions where competing values are not 
incommensurate, a close analysis of the facts is required. Coase indicates 
that the analysis regarding alternatives to reduce (or avoid) harm should 
not rely on general abstractions.310 Rather, one must engage in a “detailed 
investigation of the actual results of handling the problem in different 
ways.”311 Such an approach is consistent with a strict scrutiny analysis 
that takes a hard look at the facts and does not accept the “government’s 
bare say-so”312 about factual outcomes.  

Third, requiring the government to demonstrate a “compelling” 
justification for burdening religious exercise could be viewed as 
essentially a property rule meant to protect idiosyncratic valuations. In 
other words, this regime recognizes that objecting religious believers 
likely have very high idiosyncratic valuation associated with their ability 
to perform (or abstain from performing) a specific action. This is certainly 
more likely to be true for religious believers who are able and willing to 
make a prima facie case for a religious exemption claim in court.313   

A property rule does not mean a religious believer will always win. 
Economic theory supports overriding these property rules in some 
exigent circumstances or contexts with high transaction costs.314 Indeed, 
the case study involving religious objections to vaccination is an example 
of where such potentially sufficient and weighty counterveiling harms are 
at stake. There, the exigencies of the situation, and the lack of other 
alternatives to protect childrens’ health, justified rebutting the general 
rule against forced transactions.315 But this requirement for a strong 
justification to override the initial entitlement resembles the compelling 
government interest test. 

It is worth noting that courts will often face difficulty in measuring 
how strong or compelling the government’s interest is in the abstract, and 
courts likely lack competence to perform this analysis well. But courts 
can, perhaps, roughly measure the strength of the government’s interest 
by assessing how consistently the government is defending its identified 

 
 310. See Coase, supra note 18, at 18. 
 311. Id. at 18–19.  
 312. Yellowbear v. Lampert, 741 F.3d 48, 59 (10th Cir. 2014). 
 313. See Religious Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat. 1488 
(codified as amended at 42 U.S.C. §§ 2000bb to 2000bb-4 (2012)), invalidated by City of Boerne 
v. Flores, 521 U.S. 507 (1997). Conversely, the legal regime under Employment Division v. Smith 
is not consistent with this normative principle, as it allows the government to avoid offering 
virtually any justification at all for restricting most religious rights even if the countervailing costs 
are very low or insignificant. See 494 U.S. 872, 886 (1990), superseded by statute, Religious 
Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat. 1488, as recognized in Holt v. 
Hobbs, 574 U.S 352 (2015). 
 314. See, e.g., Ploof v. Putnam, 71 A. 188, 189 (Vt. 1908); Zywicki, supra note 104, at 316. 
 315. See supra Section II.C.3. 
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interest.316 If the government is making other exceptions for similar 
secular activities that undermine its interest, this provides a good signal 
that the government’s interest is not as strong as it suggests. This analysis 
can thus serve as a type of proxy for assessing whether exigent or strong 
circumstances really exist to override a property rule, or in other words, 
whether the government has a sufficiently compelling justification for 
burdening religion. 

IV.  COUNTERARGUMENTS 
There are two significant objections to treating religiously-caused 

harms as an ordinary cost that ought to be analyzed as part of a reciprocal 
externality framework. 

The first objection is doctrinal—namely that perhaps the 
Establishment Clause requires us to treat religiously caused externalities 
as particularly weighty or uniquely problematic. Indeed, this is an 
argument that a number of scholars have made.317 As I have written 
elsewhere, along with other scholars,  this argument is not a persuasive 
account of the Supreme Court’s current Establishment Clause doctrine or 
the historical underpinnings of that provision.318 Thus, the doctrinal 
debate is not discussed here.  

The second objection is normative, and is more important for purposes 
of the normative arguments in this Article. In this regard, some of the 
normative rhetoric of third-party harm theorists trades on the same 
assumptions that animated Piguvian economic theory: that external costs 
are normatively problematic and thus the government ought to force 
individuals to internalize their externality. Professors Schwartzman, 
Tebbe, and Schragger make the claim that “forcing third parties to pay 
for the exercise of others’ constitutional rights is disturbing.”319 

 
 316. See, e.g., Holt v. Hobbs, 574 U.S 352, 353–54 (2015) (stating that the government’s 
failure to consistently enforce its beard ban suggested its interest was not truly compelling). 
 317. See Gedicks & Van Tassell, supra note 2, at 363; Schwartzman et al., supra note 2, at 
797. 
 318. See Barclay, supra note 308, at 371; Berg, supra note 285, at 142; DeGirolami, supra 
note 281, at 129; Carl H. Esbeck, When Religious Exemptions Cause Third-Party Harms: Is the 
Establishment Clause Violated?, 59 J. CHURCH & ST. 357, 374 (2017); Richard W. Garnett, 
Accommodation, Establishment, and Freedom of Religion, 67 VAND. L. REV. EN BANC 39, 45 
(2014); Christopher C. Lund, Religious Exemptions, Third-Party Harms, and the Establishment 
Clause, 91 NOTRE DAME L. REV. 1375, 1383–84 (2016); Mark Storslee, Religious 
Accommodation, the Establishment Clause, and Third-Party Harm, 86 U. CHI. L. REV. 871, 932, 
934–35 (2019); Marc DeGirolami, Holt v. Hobbs and the Third-Party-Harm Establishment 
Clause Theory, MIRROR JUST. (Oct. 7, 2014), http://mirrorofjustice.blogs.com/mirrorofjustice/ 
2014/10/where-has-the-establishmentclause-third-party-harm-argumentgone.html [https://perma 
.cc/553B-9AED]. 
 319. Schwartzman et al., supra note 2, at 812.  
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Additionally, Professors Gedicks and Koppelman argue that “‘[r]eligious 
liberty’ does not and cannot include the right to impose the costs of 
observing one’s religion on someone else.”320 However, such assertions 
simply overlook the reciprocal nature of externalities that befall religious 
individuals in the same way Pigouvian economics did prior to Coase. 
Thus, these scholars cannot rest on the presence of one type of harm alone 
for a coherent normative justification of their position. 

Is there, then, a separate moral justification for treating religiously 
caused harms as more weighty? Some scholars, including Professors 
Gedicks and Koppelman, have set forth a separate moral argument for 
treating religious externalities differently. For example, they have argued, 
in the context of the Court’s Hobby Lobby decision, that women should 
be entitled to free contraceptive coverage for reasons of personal health 
and the production of healthy babies.321 Perhaps this is true. But such a 
moral position is now no longer rooted in the presence of harm. Rather, 
such a normative position would then rely on the sort of additional “other 
justice reasons” that scholars such as Guido Calabresi and A. Douglas 
Melamed note fall outside of the normal externality/efficiency 
analysis.322 

Furthermore, it is not entirely clear what precise moral theory is 
animating this position. One could certainly make a deontological 
argument supporting such a position. But does this moral theory require 
that the woman be entitled to free contraceptive coverage from a religious 
employer, or would a free-standing government program suffice? And 
does such a theory take the position that no categorical imperative exists 
to protect the conscience rights of religious individuals?  

In the context of the faith-based adoption debate, one could similarly 
make a deontological argument that discrimination against same-sex 
couples is categorically morally wrong, or that dignitary harms incurred 
by same-sex couples are categorically impermissible when caused by 
religious practices. Such a moral argument would need to address 
practical obstacles to how one would cabin such a doctrine.323 This theory 
would also need to explain whether other sorts of discrimination should 
also be categorically prohibited. For example, must society also prohibit 

 
 320. Gedicks & Koppelman, supra note 11, at 51. 
 321. Id. at 57–59. 
 322. Calabresi & Melamed, supra note 78, at 1105. 
 323. See DeGirolami, supra note 281, at 134 (“The issue of symbolic or dignitarian harm is 
particularly problematic. If perceived affronts or injuries to one’s personal dignity constitute a 
significant or material harm to a third party, then it is difficult to see how many permissive 
religious accommodations could survive.”); id. at 131 (“The number and type of state interests 
that qualify as compelling swell to match the new dignitarian and other harms caused by religious 
and other accommodations.”).  
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Native American foster agencies from only placing tribal children with 
tribal parents?324 Must society get rid of agencies like Homes for Black 
Children in Michigan?325 Must society penalize agencies who specialize 
in serving LGBTQ populations,326 or who have received HRC’s Seal of 
Recognition and follow HRC guidance that encourages them not to 
certify religious families that the agency believes are not LGBTQ 
affirming?327 If these selective agencies are permissible, what is the 
distinguishing characteristic? Whatever the answer to that question, it is 
almost surely a moral theory that is relying on something other than the 
existence of externalities to do the normative work. 

Moreover, presumably there would also be a categorical imperative 
against willfully harming innocent children. Assuming serious potential 
harm, including loss of additional foster homes, may be at stake for 
children if faith-based adoption agencies are forced to close, how would 
such a theory deal with competing deontological positions? These are 
important and pressing questions. Proponents of this sort of theory may 
have answers to these questions, but they have yet to offer them. 

Professors Schwartzman, Tebbe, and Schragger offer separate 
“normative foundations” for their position in favor of prohibiting certain 

 
 324. See Child Placement, SAULT STE. MARIE TRIBE CHIPPEWA INDIANS, 
https://www.saulttribe.com/membership-services/acfs/child-placement [https://perma.cc/F3MC-
LZH8] (“The Sault Tribe Binogii Placement Agency is our tribal child placement agency. The 
agency is licensed by the state of Michigan to provide foster care and adoption services to children 
ages 0-19 who reside within the tribe’s seven-county service area. The agency services children 
who are enrolled or eligible for enrollment as Sault Ste. Marie Tribe of Chippewa Indians 
members and Sault Tribe households.”). 
 325. TONI OLIVER & STEPHANIE JOHNSON PETTAWAY, ADOPTUSKIDS, MINORITY 
SPECIALIZING AGENCY AND RESOURCE DIRECTORY 4, https://web.archive.org/web/20170509 
213138/https://www.adoptuskids.org/_assets/files/NRCRRFAP/resources/minority-specializing-
agency-directory.pdf [https://perma.cc/7L5T-AB37] (discussing how Homes for Black Children 
focused on “the adoptive placement of black children”); Find a Licensed Agency, MICH. 
ADOPTION RESOURCE EXCHANGE, http://mare.org/For-Families/New-to-Adoption/Find-a-
Licensed-Agency [https://perma.cc/6SLR-BKX3] (listing Homes for Black Children). 
 326. See, e.g., Crossroads Programs Inc., MIGHTY CAUSE, http://bit.do/etbKP 
[https://perma.cc/6PWC-RCP9] (offering placements in “specialized Foster Homes for self-
identified lesbian, gay, bisexual, transgender, and/or questioning (LGBTQ) youth. . . . providing 
them with the support and sensitivity necessary to address thier [sic] unique needs”); The History 
of Ruth Ellis Center, RUTH ELLIS CTR., http://www.ruthelliscenter.org/history/ 
[https://perma.cc/GSW9-3UP3] (boasting a “residential foster care program specifically for 
LGBTQ youth”).  
 327. All Children – All Families: LGBTQ Considerations for Safety Plans, HUM. RTS. 
CAMPAIGN, https://www.hrc.org/resources/all-children-all-families-lgbtq-considerations-for-
safety-plans [https://perma.cc/494T-64DV]; All Children – All Families: Tiers of Recognition, 
HUM. RTS. CAMPAIGN, https://www.hrc.org/resources/all-children-all-families-tiers-of-recognition 
[https://perma.cc/G38C-QESQ]. 
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religious externalities.328 Relying on an analogy to historically 
problematic church taxes, they argue that religious externalities raise 
“objections based on the value of political equality.”329 If the government 
is imposing costs on other citizens to support religious belief, “that 
violate[s] a basic commitment to equal status among all members of the 
polity.”330 This is so, they argue, for two reasons. First, “there is the 
imperative of protecting citizens from government coercion that 
implicates a fundamental liberty. Citizens who bear costs so that others 
may observe their faith can rightfully complain that their liberty of 
conscience has been implicated.”331 And second, “[w]hen particular 
individuals are asked to bear the costs of others’ conscientious objections, 
they have a further complaint, which is that they are being disfavored by 
the government.”332 This argument proves unpersuasive because it leaves 
unanswered at least three serious questions.  

To begin, these scholars fail to explain why this same reasoning does 
not apply to externalities caused by other constitutional rights. Professors 
Schwartzman, Tebbe, and Schragger argue that “members of the polity 
have an argument that their First Amendment interests have been 
implicated when their funds are directed by the government to causes 
they oppose as a matter of conscience,” but “they have no similar cause 
for complaint when their dollars are used to pursue policies they oppose 
as a matter of political preference.”333 This bold proclamation lacks 
support from either the current law or common sense. Many citizens do 
feel that they have reason to complain when government imposes 
externalities on them to support expression with which those citizens 
deeply disagree. Thomas Jefferson famously stated that “to compel a man 
to furnish contributions of money for the propagation of opinions which 
he disbelieves and abhors, is sinful and tyrannical.”334 Jefferson did not 
limit this sentiment to “religious opinions” with which he disagreed.335 
Justice Hugo Black similarly wrote, “[T]he First Amendment . . . deprives 
the Government of all power to make any person pay out one single penny 
against his will to be used in any way to advocate doctrines or views he 
is against, whether economic, scientific, political, religious or any 
other.”336 

 
 328. Schwartzman et al., supra note 2, at 784. 
 329. Id. at 785. 
 330. Id.  
 331. Id.  
 332. Id.  
 333. Id.  
 334. 2 THOMAS JEFFERSON, A Bill for Establishing Religious Freedom, in THE PAPERS OF 
THOMAS JEFFERSON 545, 545 (Julian P. Boyd ed., 1950) (emphasis omitted) (footnote omitted). 
 335. Id. at 546. 
 336. Int’l Ass’n of Machinists v. Street, 367 U.S. 740, 791 (1961) (Black, J., dissenting). 
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Along these lines, the Supreme Court recently upheld just such a 
nonreligious challenge in Janus v. AFSCME,337 where citizens objected 
to being forced to financially support expression they disagreed with by 
unions.338 Why, as a normative matter, do these objections not matter just 
as much as objections based in considerations of conscience? This 
question has particular salience given that Professor Schwartzman has 
written elsewhere that “religion is not normatively distinctive” when 
compared to other “secular ethical and moral doctrines.”339 If religion is 
not normatively distinctive for purposes of receiving protection, why is it 
normatively distinctive when it causes harm?  

Second, when one considers the reality of reciprocal externalities, one 
recognizes that a government’s refusal to provide religious exemptions 
imposes costs on the religious individuals. This government coercion 
regarding religious exercise arguably impairs the “political equality” of 
these religious individuals. Why, as a normative matter, must society 
blind itself to these reciprocal externalities for religious individuals that 
are similar in kind to ones third-party harm theorists protest on the 
opposite side of the ledger? 

Third, and finally, this argument proves far too much. If in fact 
religious externalities are normatively problematic because they result in 
religious coercion and detract from equal citizenship, then that would be 
true of any religious externality. As Professor Lund has recognized, under 
the very church tax historical analogy these scholars rely on, the Founders 
viewed this type of religious coercion as problematic even if it only 
resulted in “three pence” of harm.340 This would mean that any religious 
externality, no matter how small, is normatively impermissible. But as 
Coase noted, “exercising a right” always results in a “cost” to society; the 
important question to ask when deciding which right to protect is whether 
“what was gained was worth more than what was lost.”341 Scholars such 
as Professor Stephen Holmes and Cass Sunstein echo this Coasean 
insight, observing that the protection of every right results in some 

 
 337. 138 S. Ct. 2448 (2018). 
 338. Id. at 2460, 2462. 
 339. Schwartzman, supra note 132, at 1355. 
 340. Christopher C. Lund, Religious Exemptions, Third-Party Harms, and the False Analogy 
to Church Taxes, 106 KY. L.J. 679, 680–83 (2017). For a historical discussion of why the 
Founders viewed a church tax as distinctly problematic, aside from mere considerations of 
externalities, see Stephanie H. Barclay et al., Original Meaning and the Establishment Clause: A 
Corpus Linguistics Analysis, 61 ARIZ. L. REV. 505, 550 (2019) (“Regarding public financial 
support of religion, our results indicate that the presence of such support, alone, does not capture 
the characteristic associated with an establishment. Rather, our results all discussed public funding 
that was specifically offered to the established church in a preferential way.”). 
 341. Coase, supra note 18, at 44. 
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externalities.342 Thus, this normative argument applied in a principled 
way would simply mean that religious rights can never be protected.  

Recognizing this problem, Professors Schwartzman, Tebbe, and 
Schragger argue that religious externalities should be categorically 
prohibited only if they result in an “undue hardship,” meaning more than 
“de minimis harms” to identifiable third parties.343 But if religious 
externalities result in government coercion and detract from others’ 
citizenship, why is that not true across the board? These scholars offer no 
normative theory for why the “undue hardship” threshold is normatively 
defensible, whereas the “three pence” threshold is not. Ultimately, these 
additional normative foundations for this argument appear to operate 
primarily as makeweights to avoid the extreme logical conclusions of this 
argument. They simply do not provide a persuasive moral justification 
for why religious externalities should be treated differently from other 
externalities. 

In sum, to the extent the “larger point” of the third-party harm 
normative argument is really just that “forcing third parties to pay for the 
exercise of others’ constitutional rights is disturbing,”344 this normative 
argument fails for the same reason Pigou’s economic account of 
externalities is now discredited: it blinds itself to the existence of 
reciprocal externalities. Applied in an even-handed way, it would also 
mean one could never protect constitutional rights. 

To the extent some other sorts of normative calculus is really doing 
the work for normative objections to religious externalities, then such 
alternative moral positions need to be articulated with much more clarity 
and transparency. But then these arguments are really relying on an 
alternative moral theory separate and distinct from the presence of 
externalities. And if that is where the real normative force of these 
arguments comes from, then rhetorical reliance on one-sided intuitions 
about externalities actually masks far more than it reveals. 

CONCLUSION 
While considerations of externalities are an important part of both the 

normative and doctrinal calculus regarding religious exemptions, this 
Article provides a closer look at how economic theory would inform a 
more holistic assessment of reciprocal externalities. Such a perspective 
provides three normative insights. First, the mere existence of a 
religiously caused externality does not provide a sufficient justification 
for government restriction of religious rights, as many scholars currently 
argue. Second, the government should be cautious about coercing 

 
 342. See generally STEPHEN HOLMES & CASS R. SUNSTEIN, THE COST OF RIGHTS (1999) 
(recognizing that there are always costs associated with the preservation of rights). 
 343. Schwartzman et al., supra note 2, at 782, 799 & n.86. 
 344. Id. at 812.  
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involuntary transactions where idiosyncratic valuation or high transaction 
costs are involved. And third, exploring outcomes that decrease net harm 
can highlight government policies that are themselves creating harm, and 
other times forces society to more candidly deal with problems of 
incommensurability. 

An economic lens can also provide a positivist account of multiple 
aspects of a religious exemption doctrinal framework in the context of 
strict scrutiny. These include balancing competing harms in recognition 
of reciprocal externalities, requiring the government to have a compelling 
justification for coercing involuntary transactions in a similar way that 
property rules would, and assessing carefully whether alternatives exist 
to avoid harm altogether. Indeed, this latter focus on ways in which 
government can minimize harm and avoid unnecessary incompatible 
conflicts facilitates precisely the type of analysis courts engage in under 
the “less restrictive alternatives” aspect of the strict scrutiny analysis. 

Religious exemption debates are often emotionally charged and 
involve hot-button conflicts that can get swept up in culture wars. But 
using economic theory as a thought experiment allows one method for 
assessing the conflicts with more emotional distance and performing a 
more clinical evaluation of weighty harms on both sides of the ledger. 
And such analysis provides some normative justification for thick 
protections for religious exercise. 
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