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Abstract

Through 2010, the Roberts Court decided five caseslving the
rules for police interrogation under the Fifth aBtkth Amendments:
Kansas v. VentrisMontejo v. LouisianaFlorida v. Powel] Maryland
v. Shatzerand Berghuis v. ThompkinsThis Article argues that these
decisions show the Roberts Court reshaping cotistiti interrogation
rules according to a new (as-yet unarticulated)qipie: “fair play” in
interrogations. The Warren Court believed that satp in police
interrogation were vulnerable to inherent compgllipressures; the
Court correspondingly created procedural interrogatules under the
Fifth and Sixth AmendmentsMjranda and Massial) to protect
suspects. The Roberts Court does not share thatatiety concern. But
rather than overrulingliranda and Massiah) the Court is reanimating
those doctrines according to the new principle &ir® play” in
interrogations. This “fair play” rubric presupposesterrogation
suspects who are autonomous agents, expected t@ &nd protect
their rights.

Part | describes how the Roberts Court’s Fifth Adreant decisions
are best explained by the new rubric of “fair playinterrogations. Part
Il does the same for the Court’s Sixth Amendmerdisiens. Part Il
evaluates this new “fair play” rubric, concludirgat it is not a fair and
adequate principle for organizing constitutionakermogation doctrine.
While the Warren Court’s specific rules and remsda interrogation
law have been criticized over the years from bbthleft and the right,
its underlying premise—that suspects facing poliderrogation are
vulnerable to abuse and overreaching—has proveamst@mnd continues
to find support in decades of empirical work. ThebBrts Court’s
presumption that suspects in interrogation are remtmus agents
capable of protecting their own interests is wroRge resulting rules of
“fair play” in interrogation fail to adequately pgext the constitutional
right against self-incrimination and the guarantédhe assistance of
counsel in all criminal cases.
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INTRODUCTION

In the first five years since Chief Justice John Raberts, Jr.
assumed his duties on September 29, 2005, the iSapB®urt issued
five decisions involving constitutional limitationson police
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interro%ation:Kansas v. Ventri§ Montejo v. Louisiang Florida v.
Powelt® Maryland v. Shatzet and Berghuis v. ThompkisAll five
decisions limit the protections for interrogationspects and broaden
police interrogation powers, under either the Fimendment or the
Sixth Amendment. While the ongoing erosion of the Warren Court’s
interrogation protections is nothing newhese five decisions show the
Roberts Court reshaping interrogation law based arew underlying
principle: “fair play.”

The purpose animating the Warren Court’s interrogatules was to

129 S. Ct. 1841 (2009).

129 S. Ct. 2079 (2009).

130 S. Ct. 1195 (2010).

130 S. Ct. 1213 (2010).

130 S. Ct. 2250 (2010).

. The Roberts Court also decided one statutdeyrimgation decisiorCorley v. United
States 129 S. Ct. 1558 (2009). I€orley, the only defense win of the Roberts Court
interrogation cases, the Court decided that Cosgir@ended to limit, but not eliminate, the
McNabbMallory rule: that “an arrested person’s confession islimasible if given after an
unreasonable delay in bringing him before a judgeld. at 1562
(citing McNabb v. United States, 318 U.S. 332 (1943d Mallory v. United States, 354 U.S.
449 (1957)). As a statutory interpretation cd3erley is subject to modification by Congress.
Moreover, the majority opinion is squarely aimecaahieving Congress’s intent in 18 U.S.C.
§ 3501 (2006), and it does not reveal much aboet dbstices’ underlying theories of
constitutional interrogation rules.

Notably, all five Roberts Court constitutional irmegation decisions were issued in the
2009 or 2010 terms, after Justice Alito assumeddhises on January 31, 2006. Thus, all five
decisions were issued under the watch of the ptesmmservative” wing of the Roberts
Court—Justices Scalia, Thomas, Roberts, and Aliteregawith swing vote Justice Kennedy.
Justice Sotomayor assumed office on August 8, 28acing Justice Souter. Justice Souter
participated in all of the 2009 decisiorGorley (majority opinion written by Justice Souter),
Ventris and Monteja Justice Sotomayor participated in all of the 2@ktisions:Powell
Shatzer andThompkinsJustices Stevens, Ginsburg, and Breyer partiipit all six decisions.
Justice Stevens was the only justice who did nat fhe majority in any of the five
constitutional interrogation decisions. Justice &ageplaced Justice Stevens in the fall of 2010,
after the Roberts Court’'s 2009-2010 interrogatiecisions were handed down.

On June 16, 2011, the Court decide®.B. v. North CarolinaNo. 09-11121 (2011),
holding that when police interrogate a minor childat child’'s age properly influences the
question of whether that child is in “custody” fétiranda purposes. Becaus&D.B. was
decided while this article was being prepared fantimg, this Article does not includ&D.B.in
its analysis.

7. See,e.g, Arthur J. Goldberg, Escobedmd Miranda Revisited 18 AKRON L. REv.
177, 180 (1984) (arguing “that the Court is deteedi to limit or overruleMiranda by
erosion”); Leslie A. LunneyThe Erosion oMiranda Stare Decisis Consequencd8 CaTH. U.
L. Rev. 727, 727-28 (1999) (arguing that the Court hastgmd[ed] to abide byliranda while
eviscerating its substance”); Charles J. Oglethee,Confessions Really Good for the Soul?: A
Proposal to MirandizéMiranda, 100 HRv. L. Rev. 1826, 1841 (1987) (“Although the Court as
yet has given no indication that it is willing take the more controversial step of overruling
Miranda, it has deeply eroded the foundation of the doetrieavingMiranda almost useless in
its present application.”).

oahrwnpE
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protect vulnerable suspects from overbearing paticessures during
interrogation® The Roberts Court decisions pay lip service tat tha
concern but cannot really be explained by it. Fome time now,
commentators have observed that the Supreme Guidad seems to
be shaping interrogation law to facilitate the agbion of custodial
confessions, by creating “safe harbor” rules tmatralatively clear and
simple for police to satisfyMiranda v. Arizons"° original motivating
purpose—protecting vulnerable suspects—appears ate hentirely
vanished, prompting a number of academic-style ralse for
Miranda™* The five Roberts Court interrogation decisionsnset®
continue this trend.

But while the Roberts Court continues the trendrainingMiranda
and its sister decisiorMlassiah v. United Statg$ of their original
motivating impetus, it has not overtly abolished awerruled these
doctrines. On the contrary, the Court continueeetdfirm the ongoing
vitality of Miranda andMassiah'? If the original spirit of constitutional
interrogation law has been drained away, what r@vit low animates
the doctrinal corpus? Each of the five Roberts Conterrogation
decisions involves a different area of interrogatiaw, and none on its

8. The landmark Warren Court interrogation dedsie-most notablyMiranda v.
Arizong 384 U.S. 436 (1966) and its progeny, but &dfssiah v. United State877 U.S. 201
(1964) and its progeny—created a regime of Fiftd &xth Amendment interrogation rules
founded on the view that criminal suspects undegagpolice interrogation faced serious
pressures that threatened to “exact[] a heavy dollindividual liberty and trade[] on the
weakness of individuals[,]JMiranda, 384 U.S. at 455, which is “destructive of humagmndy.”

Id. at 457. The Court’s decisions were accordingly ivatéd by a desire to “dispel the
compulsion inherent in custodial surroundindd."at 458.

9. See CHARLES FRIED, ORDER AND LAW: ARGUING THE REAGAN REVOLUTION—A
FIRSTHAND ACCOUNT 45 (1991) (“[M]ost professional law-enforcementgamnizations had
learned to live witiMiranda, and even to love it, to the extent that it preddhem with a safe
harbor . ...”); Susan R. Kleindentifying and (Re)Formulating Prophylactic RuleSafe
Harbors, and Incidental Rights in Constitutionali@mal Procedure 99 McH. L. Rev. 1030,
1033 (2001) (“[A] ‘constitutional safe harbor rulés a judicially created procedure that, if
properly followed by the government actor, insudtee government from the argument that the
constitutional clause at issue was violated.”).

10. 384 U.S. 436 (1966).

11. Barry Friedman,The Wages of Stealth Overruling (with Particulartefstion to
Miranda v. Arizon 99 Geo. L.J. 1, 24 (2010) (Miranda has effectively been overruled.”);
Sandra Guerra Thompsoivading Miranda How Seibertand PataneFailed to “Save”
Miranda, 40 \AL. U. L. Rev. 645, 647 (2006) GeibertandPatanerepresent the coup de grace
for the demise oMiranda.”); Charles D. Weisselberdviourning Miranda, 96 GL. L. Rev.
1519, 1521 (2008) Miranda s largely dead.”).

12. 377 U.S. 201 (1964).

13. Most notably, the Court declined the chancewerrule Miranda in Dickerson v.
United States530 U.S. 428, 432 (2000). The five decisions uised herein do not suggest
Miranda will be overruled; on the contrary, some discuss manyMiranda protections that
remain in forceSeeg.g, Montejo v. Louisiana, 129 S. Ct. 2079, 2090 (2009
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face claims to be interconnected by any unifyirgntl. But all five can
be explained by a single, unacknowledged principfair play” in
interrogation.

The Roberts Court’s principle of “fair play” treasuspects as
autonomous, empowered individuals who possess rniog/lkdge and
wherewithal to assert and protect their rights amdrests. A suspect
who police interrogate must receive “fair noticd”tas rights, but not
much more Powell and Thompkink A charged, represented defendant
must not be unfairly deprived of the equalizingtpobions of counsel in
interrogations, but the defendant also will notgeemitted to unfairly
game the system by taking the stand at trial astifymg in conflict
with an earlier statementvéntrig. A willing suspect will not be
protected from (often unwisely) talking to the pelj but a suspect will
be entitled to protection from excessive “badgérimg police once she
has made clear her desire to assert her rigbitmtgzerand possibly
Montejo.

The spirit that animated the Warren Court’'s deaisiin Miranda
and Massiak—protecting vulnerable suspects from police coereio
has died. But the name and mantleMifanda and Massiahlive on,
with a still central place in constitutional integation law. The Roberts
Court is reanimatingMiranda and Massiah with a new and wholly
different spirit: creating rules for “fair play” irinterrogation that
facilitate the admissibility of custodial confesssoat trial. The death of
a sovereign monarch prompts the proclamation, “Kimg is dead!
Long live the king!"—a recognition that the royalantle survives the
death of its holder and the name “king” becomesnated by a new
person* The same proclamation fits this moment of constinal
transition, in which the original spirit dfliranda is gone but a new
spirit now animates itvlirandais dead! Long liveMiranda!*®

Parts | and Il are descriptive. Part | addresses ttiree Fifth
Amendment decisionsPewell ThompkinsandShatze—and explains
how each decision reflects the principle of “falays in interrogation.
Part 1l does the same for the Sixth Amendment dets—Montejoand
Ventris After Montejds overruling of Michigan v. Jacksai® Sixth
Amendment interrogation law features many new, opagstions. Part
Il thus also predicts some of the future terrainSafth Amendment

14. The origin of the phrase is Frentle:roi est mort! Vive le rojlwhich appears at least
as early as 1611, in a French manual of legal max8eeRaLPH E. GEISEY, THE ROYAL
FUNERAL CEREMONY IN RENAISSANCE FRANCE 182 (1960). The declaration signifies “the idea
that, though the physical body of the king may die kingship is eternal.” Bvib POTTER, A
HISTORY OFFRANCE, 1460-1560THE EMERGENCE OF ANATION STATE 42 (1995).

15. Like observers of a transition in the monarclrg might proclaim this in joy and
celebration, in fear and mourning, or with mixedotions, depending on our opinions about the
passing regime as compared to its successor.

16. 475 U.S. 625 (1985).
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interrogation law, using the principle of “fair pl&

Part 1l evaluates whether “fair play” in interrdgms, as reflected
in the Roberts Court decisions, is indeed a fad adequate principle
for organizing constitutional interrogation doc#irl conclude that it is
not. The Warren Court’s decisions creating specifles and remedies
for interrogation law have been heavily criticizedm both the right
and the left’ But the underlying premise—that suspects facinic@o
interrogation are vulnerable to abuse and overiegehhas proven
robust and continues to find support in decadesngbirical work. The
Roberts Court’s presumption that a suspect in rogation is an
autonomous agent capable of protecting his interestwrong. The
resulting rules based on “fair play” in interrogetifail to adequately
protect the constitutional right against self-ingnation and the
guarantee of the assistance of counsel in all nahtases.

. CHANGING RULES FORFIFTH AMENDMENT INTERROGATION
PrRoOVIDING “FAIR NOTICE,” NOT DISPELLING COERCION

The Roberts Court issued three Fifth Amendmentriogation
decisions, one touching on each of the three detdraponents of the
Miranda regime: warnings Klorida v. Powel), waivers Berghuis v.
Thompking and invocations Maryland v. Shatzgr In Florida v.
Powell the Court continued its pattern of permittiganda warnings
that put a suspect on notice of his basic rightsilence and counsel,
even though those warnings do not tréddkandas language exactly
and may not fully inform a suspect of every asmégdhose rights. The
Court is satisfied so long as suspects receive fiatice” of their rights,
regardless of whether suspects are actually emgo®y that notice or
whether the coercive interrogation atmosphere isammgfully
dispelled.

In Berghuis v. Thompkinsthe Court effectively eliminated the

17. Some have criticized from the right tiditanda was constitutionally unjustified and
is too costly.Seee.g, JOSEPHD. GRANO, CONFESSIONS TRUTH, AND THE LAW 199-222 (1993);
Ronald J. Allen, Miranda Hollow Core 100 Nw. U. L. Rev. 71, 73 (2006); Paul G. Cassell,
Mirandds Social Costs: An Empirical Reassessm80tNw. U. L. Rev. 387, 391 (1996); Paul
G. Cassell & Richard Fowlesjandcuffing the Cops? A Thirty-Year PerspectiveMirandds
Harmful Effects on Law Enforceme®0 SaN. L. Rev. 1055, 1060 (1998); Joseph D. Grano,
Prophylactic Rules in Criminal Procedure: A Questiof Article Il Legitimacy 80 Nw. U. L.
Rev. 100, 153 (1986). Others have criticized from té# that the Warren Court correctly
diagnosed the problem but prescribed an inadecqrateineffective set of rules to remedy it.
See.e.g, Richard A. LeoQuestioning the Relevance Mirandain the Twenty-First Century
99 MicH. L. Rev. 1000, 1026—27 (2001); George C. Thomas llI, Migs lllusion: Telling
Stories in the Police Interrogation Ropr81 Tex. L. Rev. 1091, 1092, 1103-04 (2003)
(reviewing WELSH S. WHITE, MIRANDAS WANING PROTECTIONS POLICE INTERROGATION
PrACTICES AFTER DICKERSON (2001)) (“[B]y most accountdMiranda has been a spectacular
failure.”).
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“affirmative waiver” requirement fromMiranda. As in Powell the
Court spent little effort ensuring that the coeeceffects of custodial
interrogation are dispelled; instead, the Courttpetonus on suspects
to protect themselves once they have received tiatice” of their
interrogation rights.

In Maryland v. Shatzerthe Court limited how long a suspect’s
Miranda invocation of the right to counsel lasts: the ication now
lasts fourteen days after release frofiranda custody. Of the three
cases, Shatzer speaks most inMirandas language of dispelling
potential coercion.Shatzey in particular, recognized the danger in
police “badgering” a suspect to give up her righiter the suspect has
initially asserted them. Somewhat remarkably fo€a@urt seemingly
intent on weakening what it has called the WarreourCs
“prophylactic” rules—rules the Court has said aret part of the
Constitution itself but which are designed to prawévely protect
against violations of constitutional rights—tBé&atzerCourt created a
new fourteen-day “prophylactic” rule to satisfy its témadgering
concern. Only Justice Clarence Thomas, partly comgy would
eliminate even this protection.

Taken together, these three decisions illustradeetnerging shape
of the Fifth Amendment’s interrogation rules whesformulated to
reflect “fair play” in interrogation.

A. Florida v. PowelandBerghuis v. ThompkinsTransforming
Mirandainto a “Fair Notice” Right

While Powell and Thompkinsrelate to different aspects of the
Miranda regime, both decisions reflect a broader themeCaart
unconcerned with protecting vulnerable suspects) ftioe pressures of
custodial interrogation and satisfied so long alcpogive a suspect
“fair notice” of his rights.

1. Florida v. Powell

In Florida v. Powel] the first interrogation case of the Roberts
Court’s October 2009 term, the Court continuegétern of approving
Miranda warnings that deviate from the precise languageudaited in
Miranda itself, a trend bemoaned by many commentaforgjth

18. See, e.g.Gerald G. AshdownDrugs, Ideology, and the Deconstitutionalization of
Criminal Procedure95 W.VA. L. Rev. 1, 47 (1992) (“To the extent thAtysockandEaganare
utilized, either intentionally or inadvertently,etteffectiveness oMiranda as an insulator is
undercut.”); Paul Marcug\ Return to the “Bright Line Rule” dfliranda, 35 Wi. & MARY L.
Rev. 93, 129 (1993) (“No deviation fromliranda should be allowed unless the government
clearly can demonstrate that the deviation woultllead to confusion regarding the required
warnings, a difficult burden to sustain and ceftaione that the government could not have
sustained in eithePrysockor Duckworth”); Irene Merker Rosenberg & Yale L. Rosenbekg,
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apparently little effect on the Court. The Court had previously
approved variations from the exact languag®wanda in California v.
Prysock® and Duckworth v. Eagaf' Those decisions, Justice Ruth
Bader Ginsburg wrote, “inform our judgment herePiowell*

In Prysock the “officer informed the suspect of his right &
lawyer’s presence during questioning and his rightounsel appointed
at no cost,” but did not explain “that the appoiatrh of an attorney
would occur prior to the impending interrogatidi.The Court held that
these warnings were constitutionally sufficient tlas warnings did not
suggest “any limitation on the right to the presermf appointed
counsel.?* In Duckworth the officer informed the suspect of the right
to counsel during the interrogation and the rightan appointed
attorney, but added that the attorney would be apgd “if and when
you go to court® The Court, noting that this statement accurately
described the procedure under state law (a lawyeuldvfirst be
appointed at the first court appearance), held ttiataddition “simply
anticipates [a] question” the suspect may well Askgain, the Court
held the warning was constitutionally sufficient.

In the wake ofPrysockand Duckworth a circuit split developed on
one particular feature of thiliranda warning: whether the warning
needed to inform the accused that he not only hagh&ato counsel, but
that he had a right to counghiring police questioningBeforePowell

Modest Proposal for the Abolition of Custodial Gesgions 68 N.C.L. Rev. 69, 88 (1989)
(“[Alfter Duckworth the warnings designed to advise defendants af tights may instead be
used to mislead them and to induce ignorant waif)er§hompson, supra note 11, at
657 (stating that cases lilrysockor Duckworth“have indeed turnetMiranda’s ‘safeguards’
into a minor formality that is not likely to impediee path to interrogation and may in fact be a
useful interrogation tool” (quoting Michigan v. Tker, 417 U.S. 433, 444 (1974))); Michael L.
Scheier, Case Note, Mirandfslarnings and Habeas Corpus: The Supreme Court'si&noof
Prisoners’ Fifth Amendment Rights Duckworth v. Eagan]09 S. Ct. 2875 (198959 U.CIN.
L. Rev. 261, 282 (1990)But seeEugene R. Milhizer,Rethinking Police Interrogation:
Encouraging Reliable Confessions While Respectirgp&:ts’ Dignity41 VaL. U. L. Rev. 1,
97-98 (2006) (proposing a revisbtiranda warning and relying oRPrysockandDuckworthas
support for the flexibility the Court has allowen formulatingMiranda warnings); Lawrence
RosenthalAgainst OrthodoxyMirandals Not Prophylactic and the Constitution Is Notfeet,
10 GHAP. L. Rev. 579, 598 (2007) (defendingrysockand Duckworthas consistent with the
point that “any advice that enables a suspect tkenaaknowing and intelligent decision about
Fifth Amendment rights will comport with constitatial standards”).

19. ThePowell majority does not cite or address any of the awécieriticism of its past
decisions in this area.

20. 453 U.S. 355, 355-56 (1981) (per curiam).

21. 492 U.S. 195, 200-01 (1989).

22. Florida v. Powell, 130 S. Ct. 1195, 1204 (2010

23. 1d. (citing Prysock 453 U.S. at 356-59).

24. Prysock 453 U.S. at 360-61.

25. Duckworth 492 U.S. at 197-98.

26. 1d. at 204.
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“[tlhe Fifth, Sixth, Ninth, and Tenth Circuits . interpretedMiranda to
require an epr|C|t warning of the right to haveunsel present during
questioning.?” In contrast, “the Second, Fourth, Seventh, andthig
Circuits [did] not require the police to explicitipform the suspect of
his right to have counsel present during the iotation to satisfy
Miranda requwements 8 Commentators urged the Supreme Court to
resolve this issue, and the Court did s@awell*

In Powell the officers informed Powell that he had “thehtitp talk
to a lawyer before answering any . . . questiotigat if he could not
afford a lawyer, “one [would] be appointed for [Himithout cost and
before any questioning[,]” and that he had “thdn'rltp use any of these
rights at any time [he] want[ed] during this intem.”° The Court, in a
7-2 opinion by Justice Ginsburg, held that thesenimgs “reasonably
conveyed Powell’'s right to have an attorney preseat only at the
outset of interrogation, but at all time$.”

In Powell as inPrysockand Duckworth the Court did not narrow
the substance of the warnings requiredMiyanda. For example, the
Court did not hold that the warnings need not cgrihe suspect’s right
to have counsel present “during the interrogatidnstead, the Court
reiterated that “[tlhe four warningliranda requires are invariable,”
but the specific words required to convey that éaesisl information”

27. Daria K. Boxer, Comment, Mirandeith Precision: Why the Current Circuit Split
Should Be Solved in Favor of a Uniform Requirenafrdn ExplicitMiranda Warning of the
Right to Have Counsel Present During Interrogati8i Sv. U. L. Rev. 425, 425 (2008) (citing
United States v. Tillman, 963 F.2d 137, 140-42 (@ith 1992); United States v. Noti, 731 F.2d
610, 615 (9th Cir. 1984); United States v. Anth6é48 F.2d 669, 672—74 (10th Cir. 1981);
Atwell v. United States, 398 F.2d 507, 510 (5th €868)).

28. Id. at 425-26 (citing United States v. Frankson, 8&1F9, 81-82 (4th Cir. 1996);
United States v. Caldwell, 954 F.2d 496, 501-04 @Bir. 1992); United States v. Adams, 484
F.2d 357, 361-62 (7th Cir. 1973); United State¥anterpool, 394 F.2d 697, 698—-99 (2d Cir.
1968)).

29. BeforePowell some commentators urged the Court to resolvesplieby requiring
an explicit warning of the right to couns#liring police interrogationSeeAdam S. Bazelon,
CommentAdding (or Reaffirming) a Temporal Element to ieandaWarning “You Have the
Right to an Attorney 90 MARQ. L. Rev. 1009, 1010 (2007) (arguing “that both the Fifth
Amendment andMiranda dictate that a suspect must be explicitly maderawd the right to
have an attorney present during interrogation”)x@&8p supranote 27,at 426 (“An explicit
warning of the right to have an attorney preseminduthe actual interrogation is essential to the
proper functioning of th&liranda safeguards . . . ."). Others argued that “a su&peconfession
[should] not be excluded from evidence merely beeauplice fail to expressly inform him of
his right to have counsel present during policestiaring.” Derek Bottcher, Note, Bridgers v.
Dretke Not Everything You Say Can and Will Be Used Agaitest 18 GEo. MAsoN U. C.R.
L.J. 359, 387 (2008).

30. Florida v. Powell, 130 S. Ct. 1195, 1200 (20(tuoting Joint Appendix at Fowell
130 S. Ct. 1195 (No. 08-1175)).

31. Id. at 1205.
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are not? The Court held thaMiranda did require a warning that
“reasonably conveyed” to the suspect the rightawehcounsel present
during the interrogationbut also held that Florida’s warning—which
did not explicitly so state—‘communicated [that] mea essential
message>*

One of the most notable features of tRAewell opinion is the
absence of any reference to the growing body ofiecapresearch on
suspects’ poor comprehension of various versiodianda warnings.
Professor Charles D. Weisselberg, noting the Cetm¢nd of approving
variations onMiranda warnings without regard to “whether officers
phrased them in language that defendants can realflerstand[,]”
recently concluded that “[tlhe best evidence is rbat a significant
percentage of suspects simply cannot comprehend/dineings or the
rights they are intended to convel.in thePowell litigation, a number
of briefs in support of Respondent Powell pointee €Court directly to
this evidence; for instance, the amicus brief @& Eorida Association
of Criminal Defense Lawyers relied heavily on sasdishowing the
relatively poor literacy and comprehension skilfscaminal suspects,
as well as studies showing relatively poor levdl€@mprehension of
Miranda rights. That amicus brief noted that sirMganda, “humerous
studies have examined whether criminal defendamés an fact,
understanding theliiranda rights.”®® The brief also noted that “the one
conclusion on which all of the studies agree ist tthee clarity of
Miranda warnings matters®®

The Supreme Court did not dispute the quality adséh studies,
discuss other reasonable inferences to be drawn fin@m, or explain
them away in some other fashion. Instead, the Cdisregarded the
studies entirely. The Court’s failure to cite osaliss these empirical
studies suggests that the Court is not primaritgrested in whether
suspects actually comprehend the substance dfitteda warnings.
Instead, as discussed at greater length belowCthet is simply trying
to ensure that suspects receive “fair notice” dirthrights, without
concerning itself with whether that notice actuallgpels any inherent

32. 1d. at 1204.

33. Id. at 1205-06.

34. Weisselbergupranote 11, at 1563—-64.

35. Brief for the Florida Ass'n of Criminal DefemsLawyers as Amicus Curiae
Supporting Respondent at Bowell 130 S. Ct. 1195 (No. 08-1175) (citing Richard BegA
Little Knowledge Is a Dangerous Thing . . . EmegdifirandaResearch and Professional Roles
for Psychologists63 Av. PsycHOLOGIST776, 777 (2008); Richard Rogers et Ah, Analysis of
MirandaWarnings and Waivers: Comprehension and Cover&gelaw & Hum. BEHAV. 177,
178-79 (2007); and Richard Rogers et @he Language oMirandaWarnings in American
Jurisdictions: A Replication and Vocabulary Anatys32 Law & Hum. BEHAV. 124, 125-26
(2008)).

36. Id.
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coercion in custodial interrogation.

2. Berghuis v. Thompkins

In Berghuis v. Thompkinghe Court addressed the “waiver” prong of
Miranda, holding that “[w]here the prosecution shows taadfliranda
warning was given and that it was understood by daheused, an
accused’s uncoerced statement establishes an dnpiaver of the
right to remain silent® In addition, the Court held that “after giving a
Miranda warning, police may interrogate a suspect who mgigher
invoked nor waived his or hdiranda rights"—that is, if a suspect has
not affirmatively invoked his right to remain siterthe police do not
need to obtain a waiver before they begin to qaestie suspect In
these two parts ofThompkins the Court completed the ongoing
rejection of several key parts of the origiMitanda decision.

In Miranda, the Court stated fairly explicitly that a suspeciuld
have to affirmatively waive his right to silencedarnight to counsel
before police could obtain an admissible confessidre Court stated,
“a heavy burden rests on the government to denaissthat the
defendant knowingly and intelligently waived hisvlege against self-
incrimination and his right to retained or appothtmunsel[,]” and “a
valid waiver will not be presumed simply from thdesce of the
accused after warnings are given or_simply from faet that a
confession was in fact eventually obtainéd.”

Professor Yale Kamisar has noted that “[a]lthouf}hé tone and
language of the majority opinion Miranda seemed to indicate that the
Court would be receptive to nothing short of anresp Walver of the
rights involved,” the post-Warren Court settled fiess—far less*® The
Court soon began to retreat from its strong languagNorth Carolina
v. Butler®* holding that “[a]n express written or oral statemef
waiver . . . is not inevitably elther necessarysufflment to establish
waiver.”? The Court said, “mere silence is not enough” toivera
Miranda rights, but it may be possible that “the defentastlence,
coupled with an understanding of his rights andoarge of conduct
indicating waiver,” might “support a conclusion thea defendant has

37. 130 S. Ct. 2250, 2261-62 (2010).

38. Id. at 2264.

39. Miranda v. Arizona, 384 U.S. 436, 475 (1966).

40. Yale KamisarOn the Fortieth Anniversary of thdirandaCase: Why We Needed It,
How We Got It—And What Happened toStQHio St. J.Crim. L. 163, 180 (2007) (quoting 2
WAYNE R. LAFAVE, JEROLD H. ISRAEL & NANCY J. KING, CRIMINAL PROCEDURE 580 (2d ed.
1999)).

41. 441 U.S. 369 (1979).

42. 1d. at 373.
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waived his rights* Thompkinsgoes a significant step further, holding
that the suspect’'s answer to a question—that &s,ctinfession itself
(the single word “yes” inThompkiny**—can constitute the “course of
conduct indicating waiver” referencedButler.*®

In the wake ofButler, commentators argued that any “affirmative
waiver” requirement effectively had been eliminatad early as 1988,
Professor Mark Berger observed, “In practice, jtegrs that as long as
the warnings are given and the suspect exhibitsveot si%ns of a lack
of capacity to understand them, his waiver willugheld.”® Professor
George C. Thomas lll reaffirmed this descriptionrencecently. Based
on his “reading [of] hundreds of appellate opiniatexiding whether
the police complied withMiranda[,]” he concludes that “once the
prosecutor proves that the warnings were given language that the
suspect understands,” courts findMaranda waiver if “the suspect
answered police questions after saying that he rstwel the
warnings.*’ From my point of view as a criminal defense lawfyem
2006 through 2009, there was a bit more left of tinaiver”
requirement in those years than Berger and Thotaas,clthough it is
certainly true thatButler had significantly eased the prosecutor’s
burden. A case lik&hompkins in which the defendant had not said
anything remotely resembling a waiver before caifes would have
been subject to a robust suppression motion. Thasadility of the
confession would have been uncertain, and theeegsod chance the
prosecutor would have offered a favorable plea d&argo avoid
litigating the issué® But that is now a historical debate. After
Thompkins Thomas’s description ofMiranda “practice” is now
formally a part of the Court’s black-letter law: Wre the prosecution
shows that aMiranda warning was given and that it was understood by
the accused, an accused’s uncoerced statementigstaban implied
waiver of the right to remain silent®

In Thompkins police in Ohio arrested Van Chester Thompkins, a
suspect in a shooting that had occurred about a gealier in

43. 1d.

44. Berghuis v. Thompkins, 130 S. Ct. 2250, 2Z381.0).

45, 1d. at 2263 (quotin@utler, 441 U.S. at 373) (internal quotation marks orditte

46. Mark Berger, Compromise and Continuity:Miranda Waivers, Confession
Admissibility, and the Retention of Interrogatiorofections 49 U.PiTT. L. Rev. 1007, 1063
(1988).

47. George C. Thomas li§eparated at Birth but Siblings Nonethelddsrandaand the
Due Process Notice Cas&3 McH. L. Rev. 1081, 1082 (2001).

48. The Sixth Circuit's decision ifthompkinss one example that the waiver requirement
still retained some vitality. In the decision resed by the Supreme Court, the Sixth Circuit had
held that Thompkins had not waived Méanda rights and thus was entitled to habeas relief.
Thompkins v. Berghuis, 547 F.3d 572 (6th Cir. 2008)'d, 130 S. Ct. 2250 (2010).

49. Thompkins130 S. Ct. at 2262.
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Southfield, Michigan. Southfield police arrived@hio and interrogated
Thompkins for about three hours, starting arourd® Jo.m. The officers
presented Thompkins with Miranda form, had him read one of the
warnings aloud, and then read him the remaining nings>
Thompkins did not sign a waiver form, never orafigted that he would
waive his rights, and never said anything alonglitmes of, “I will talk
to you.” Nor did Thompkins affirmatively invoke his right silence
or right to counsel. Instead, Thompkins was “[tjaly’ silent during
the interrogation,” giving a “few limited verbalggonses . . . such as
‘veah,’ ‘no,’ or ‘| don’'t know.””*?> He nodded his head a few times, and
once said he “didn’t want a peppermint’ that wédteed to him by the
police and that the chair he was ‘sitting in washa>®

The Court described the critical part of the irdgation as follows:

About 2 hours and 45 minutes into the interrogation
[Detective] Helgert asked Thompkins, “Do you be&ewn
God?” Thompkins made eye contact with Helgert aaid s
“Yes,” and his eyes “well[ed] up with tears.” Hetgasked,
“Do you pray to God?” Thompkins said, “Yes.” Helger
asked, “Do you pray to God to forgive you for shogtthat
boy down?” Thompkins answered “Yes” and looked
away>*

Thompkins declined to make a written confessiow, e interrogation
ended soon after.

In a 5-4 opinion by Justice Anthony Kennedy, theu@ held that
Thompkins had waived his right to remain silent.tiNg Butlers
holding that some “course of conduct” on the p&ihe suspect might
indicate waiver, the Court held that Thompkins’ aes “Yes” was
itself enough: “Thompkins’s answer to [Detectiveglgert's question
about praying to God for forgiveness for shootitg tvictim [is]
sufficient to show a course of conduct indicatingiwer [of the right to
remain silent].?®

In reaching this conclusion, the Court asserted tftthe main
purpose ofMiranda is to ensure that an accused is advised of and
understands the right to remain silent and thet figltounsel ® Thus,
instead of referring to the “inherent coercion’cofstodial interrogation,

50. Id. at 2256.

51. Cf. Butler, 441 U.S. at 371 (finding liranda waiver for a suspect who said, “l will
talk to you but | am not signing any form”).

52. Thompkins130 S. Ct. at 2256

53. Id. at 2256-57.

54. Id. at 2257 (citations omitted).

55. Id.

56. Id. at 2263.

57. 1d. at 2261.
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the majority describeMiranda’s purpose as informational: providing a
suspect with notice of her rights. ThEhompkins majority’s only
reference to the “inherent coercion” of the intgatbon room is a
guotation of Moran v. Burbine to the effect that the informational
aspects of Miranda—delivering the warnings—fully dispel any
coercion: “But ‘asMiranda holds, full comprehension of the rights to
remain silent and request an attorney are suffiderdispel whatever
coercion is inherent in the interrogation proc&ss.’

Thompkins also argued that “even if his answer ¢ébebtive Helgert
could constitute a waiver of his right to remaiftesi, the pollce were
not allowed to question him until they obtained aiwer first.”® This
argument—Ilike the requirement of an affirmative weai—finds good
support inMiranda itself. As Charles Weisselberg noted, “TMieéanda
Court assumed that warnings would be given and evsiwbtained
prior to the start of questlonlng or the application of ttaetics
described in theMiranda opinion.”” The ThompkinsCourt expressly
found the contrary, reasoning that “the primartpction afforded
suspects sub{ect[ed] to custodial interrogatiomisMiranda warnings
themselves.® Accordlngly police must first “have given the ased a
Miranda warning.”” Once the warning has been given, however,
“police may interrogate a suspect who has neitheoked nor waived
his or herMiranda rights,” and see whether the suspect eventually
provides an “express or implied waivé?.Given the Court’s ruling that
simply answering a question after nearly three si@fiquestioning can
itself be an implied waiver, this holding meansttfm a suspect who
has neither waived nor invoked her rights, the ggoltan continue to
interrogate her until she confesses.

Commentators have long noted thMdiranda’s protectlve reg|me
consists, at its core, of two elements: warningd amivers* The

58. Id. at 2260 (quoting Moran v. Burbine, 475 U.S. 4127 41986)). Contrast this with
the dissent imhompkinswhich takes pains to emphasize thtitanda is “premised on the idea
that custodial interrogation is inherently coer¢ie “[rlequiring proof of a course of conduct
beyond the inculpatory statements themselves igalrito ensuring that those statements are
voluntary admissions and not the dubious productmfoverborne will.”ld. at 2272-73
(Sotomayor, J., dissenting).

59. Id. at 2263 (majority opinion).

60. Weisselbergsupra note 11, at 1547 (emphasis added). Weisselbergdaddae
Court assumed, | believe, that the ‘heavy burdeshiow waiver would create a ‘time out’ prior
to interrogation, during which well-informed andpwassured suspects could decide whether to
speak.”ld. at 1529.

61. Thompkins 130 S. Ct. at 2263 (quoting Davis v. United $tatl2 U.S. 452, 460
(1994) (Kennedy, J., dissenting)).

62. Id. at 2264.

63. Id.

64. Allen,supranote 17, at 74-75 (referring tdAfranda v. Arizong substitution of a
warning and waiver regime” for the due process tUmtdriness” test); Kamisasupranote 40,
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Thompkinsdecision pares down that “familiar regime of wags and
waivers® by effectively eliminating the “waiver” requiremierwhich
changesMirandas protections significantly. As Yale Kamisar has
noted, “if the privilege is easily waived, there rieally no privilege at
all.” ®® In Justice Sonia Sotomayor's words, thiRompkinsmajority
“overrulessub silentioan essential aspect of the protectidfisanda
has long provided for the constitutional guarantegainst self-

incrimination.”’

3. MirandaIs Now About “Fair Notice,” Not Dispelling Coeraio

In both Powell and Thompkins the Court displayed relative
indifference to whether the defendants had genuiredcaped or
overcome the inherent pressures of custodial mgetion. Rather than
focus on the suspect’s perspective and whetherstispect received
warnings that fully ensured he comprehended histsig?owell) and
was adequately empowered to avoid questioning sitlesaffirmatively
chose it Thompking the Court focused on whether the police had
provided adequate notice to the defendant of hsschiéghts to have a
lawyer present and to remain sil8fBoth decisions reflect an ongoing
reorientation ofMiranda of the sort previously described by George
Thomas: away from the anticoercion concern tharblenotivated the
Miranda Court and toward a more pared down, due prockes-li
“notice” function®

Through Thompkinsand Powell the Roberts Court has continued
this transformation oMiranda, showing thatMiranda is no longer
primarily about dispelling the inherent coercion tbe interrogation
room. Now,Miranda is more akin to due process, simply ensuring that
“the decision of whether to answer police questidisg up to
presumably autonomous agents who have been gif@miation about
the consequences of answerig.”

at 172 (explaining that instead of “condition[iray]stodial police questioning on the presence of
counsel[,Miranda] conditions it . . . on the giving of certaimarningsby the police and the
obtaining ofwaiversof certain rights from custodial suspects”) (enmgbadded); Weisselberg,
supranote 11, at 1521 firanda’s familiar regime of warnings and waivers was imted to
afford custodial suspects an informed and unfettetoice between speech and silence and, at
the same time, prevent involuntary statements.”).

65. Weisselbergupranote 11, at 1521.

66. Yale KamisarEqual Justice in the Gatehouses and Mansions ofridameCriminal
Procedure: FromPowell to Gideon from Escobeddo . . ., in CRIMINAL JUSTICE IN OUR TIME
33 (A.E. Dick Howard ed., 1965) (quoting Notéhe Privilege Against Self-Incrimination: Does
It Exist in the Police Station® SAN. L. Rev. 459, 477 (1953)).

67. Thompking130 S. Ct. at 2272 (Sotomayor, J., dissenting).

68. SeesupraSection I.A.

69. Thomassupranote 47, at 1083, 1087.

70. Id. at 1106.
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Thomas argues, “Courts have transformMuoanda from a case
about the Fifth Amendment privilege against setfrimination to one
about due process$ Miranda's “long life’—and thus perhaps its
continued validity—may be rooted in our legal cudfs assumption
that Americans are “autonomous agents capabletofgam their own
best interests™ This autonomy requires “at least some level of
information about the consequences of conduct befoe acts in a way
that causes a right to be lost"—that is, it entbdeg informed of one’s
rights before choosing what to do in the interramatoom!* Miranda,
reformulated as a “fair notice” regime, leaves “thexision of whether
to answer police questions up to presumably auteusmagents who
have been given information about the consequesfcasswering.*

Thompkins and Powell add significantly to the evidence
“suggest[ing] thatMiranda is not really about the Fifth Amendment
privilege’—at least, not anymor@.Instead, today,

Miranda is about fair notice that suspects have no duty to
answer police questions. Once the police give todice,

the basic rationale dfliranda is satisfied and everyone is
happy. The suspect gets the notice he deservegotioe

get a statement, the prosecutor gets a convictind, the
appellate court will affirm (as long as the suspect
understands the language in which the warnings are
given).®

As the Powell Court recognizedPowell is a continuation of the
Court’s earlier decisions iRrysockandDuckworth’’ Thomas observed
that Duckworthsupported his view “[t]haMiranda is more about due
process notice than neutralizing inherent compnlsid As noted
above, the Court iDuckworth approved warnings that told suspects
they had a right to a lawyer, but “[w]e have no waygiving you a
lawyer, but one will be appointed for you, if youst, if and when you
go to court.”® The danger with this warning, Thomas notes, “& the
warnings seem to promise an appointed lawyer dntizd suspect is
arraigned at some later time. . . . [l]f the prpadifunction of Mirandal
warnings is to dispel the inherent compulsion ofigeointerrogation,

71. Id. at 1083.

72. 1d. at 1106.

73. Id.

74. 1d.

75. 1d. at 1102.

76. Id.

77. Florida v. Powell, 130 S. Ct. 1195, 1204 @01

78. Thomassupranote 47, at 1107.

79. Duckworth v. Eagan, 492 U.S. 195, 198 (198Rioting Eagan v. Duckworth, 843
F.2d 1554, 1555-56 (7th Cir. 1988)) (internal gtiotamarks omitted).
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the warnings inDuckworthdon’'t seem particularly well fitted for the
job.”® In contrast, if “the principal idea” of the warg “is to provide
notice that a suspect does not have to answera@iut that his answers
can k%? used against him in court, [(beckwortl] warnings work just
fine.”

The same is true d?owell If the Court were truly concerned with
neutralizing the inherent compulsion of custodiateirogation, the
Court should be more concerned with the substahti®eowvarnings. In
addition, the Court should be keenly interestecemmpirical research
suggesting that many suspects misinterpret or db ummlerstand
Miranda warnings. InPowell however, the Court ignored that research
entirely.

Charles Weisselberg notes that “[a] central assumpbdf the
Miranda Court was that suspects would understand the ngsrand be
able to act on thenf® WhenMiranda was decided, the “Court had no
empirical evidence to suggest that standardizechimgs would be
effective.”®® By the time ofPowell however, the Court was presented
with ample “evidence strongI%/ suggest[ing] the cary, at least for a
substantial number of suspect8 But the Court no longer seems to care
about the effectiveness of the warning in dispgllithe inherent
coerciveness of custodial interrogation. Weissglbaotes that the
Court’s “continued and almost religious belief thaty form of warning
that ‘covers the bases’ will indeed be effectivenforming suspects of
their rights” seems unjustified, given the “remdleaproliferation in
the variations of warnings,” and the growing engaitievidence that
many suspects do not fully understavitlanda warnings:> But perhaps
the answer is that dispelling coercion is not wtreg Court wants
Mirandato do anymore.

Powell instead suggests the Court is not mainly concemitd
whether most suspects have fully comprehended ppdeeiated the
power of their interrogation rights. The Court a&isfied with the more
limited goal of ensuring that police have put tleéettdant on notice of
his rights—whether or not that notice is really erslood and
appreciated.

Thompkinslikewise makes much more sense if one assumes the
Court is interested in ensuring suspects receia@ ‘fiotice” of their
rights, rather than ensuring that suspects areigelyuempowered in
the custodial interrogation environment. In dissehistice Sotomayor

80. Thomassupranote 47, at 1107-08.
81. Id. at 1108.

82. Weisselbergupranote 11, at 1577.
83. Id.

84. Id.

85. Id.
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accused the majority of “ignor[ing] the importamttarestsMiranda
safeguards|,]” and stated the majority’s decisibodes poorly for the
fundamental principles thairanda protects.®® Insofar as théliranda
protections were originally intended to dispel thenerently coercive”
nature of “custodial interrogation” so as to “erjglifthat an accused’s]
statements are voluntary admissions and not thedsitproduct of an
overborne will,®” Justice Sotomayor's criticisms are well-grounded.
Indeed, the majority did little to respond to thasitique, perhaps
because it is true but now misplacédiranda is no longer primarily
about dispelling the inherent coercion of the irdgation room, but
now serves a due process-like “notice” functionsugimg that “the
decision of whether to answer police questions (ig]to presumably
autonomous agents who have been given informatiboutathe
consequences of answerirfy.”

The formal logic of theThompkinsmajority opinion accepts that
Miranda is about providing notice and dispelling coercioks a
practical matter, however, the majority is now intj to simply assume
the latter—that any coercion is in fact dispelledhewever adequate
notice is provided. Thus, the majority says “[t]hein purpose of
Miranda is to ensure that an accused is advised of andrstahds the
right to remain silent and the right to coung8lOnce the warnings
have been provided, the majority simply assumesir@mgrent coercion
is automatically dispelled: “ddiranda holds, full comprehension of the
rights to remain silent and request an attorneysafécient to dispel
whatever coercion is inherent in the interrogapoocess.*

The Court’'s other conclusion iThompkins that “police may
interrogate a suspect who has neither invoked ravesd his or her
Miranda rights,” also makes more sense based on the “fair notice”
theory. Weisselberg, writing just befoféhiompkinsvas decided, noted
that when police continue to question a suspect hasonot waived his
Miranda rights, “it would be difficult to continue to assemthat
warnings and waivers take place in an atmosphereravbompelling
pressures are minimized”It is hard to see how permitting police to

86. Berghuis v. Thompkins, 130 S. Ct. 2250, 2Z5&g¢mayor, J., dissenting).

87. Id. at 2272-73.

88. Thomassupranote 47, at 1106.

89. Thompkins130 S. Ct. at 2261.

90. Id. at 2260 (quoting Moran v. Burbine, 475 U.S. 4127 41986)) (internal quotation
marks omitted). Contrast this with the dissent,aihiakes pains to emphasize thitanda is
“premised on the idea that custodial interrogat®mherently coercive,” so “[rlequiring proof
of a course of conduct beyond the inculpatory statés themselves is critical to ensuring that
those statements are voluntary admissions andadatubious product of an overborne will
at 2272-73 (Sotomayor, J., dissenting).

91. Id. at 2264 (majority opinion).

92. Weisselbergsupranote 11, at 1563.
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interrogate a defendant who remains largely sifentthree hours is
consistent with an overriding concern about theereht coercion of the
interrogation room. But if the core purposeMifanda is “fair notice,”
then it makes sense that once police have providéde, they are free
to question the suspect even without an affirmatraever.

In dissent, Justice Sotomayor accused the majofitgreating “a
new general principle of law” that “flatly contradis] [the Court’s]
longstanding views>® She stated that “[rlarely do this Court’s
precedents provide clearly established law so btase point with the
facts of a particular casé€”Under Miranda and Butler, courts “must
presume that a defendant did not waive his rigfitfght “mere silence”
in response to questioning is “not enoudhdnd that “waiver may not
be presumed ‘simplél from the fact that a confessieas in fact
eventually obtained.®

The majority, struggling to distinguishhompkinsfrom those prior
statements, drew the following fine distinction é&xplain implied
waiver. The majority first conceded that “[i]f ti&tate establishes that a
Miranda warning was given and the accused made an unaberce
statement, this showing, standing alone, is incieffit to demonstrate ‘a
valid waiver of Miranda rights.”’ Something else is needed. That
something, the majority explains, is simply thedaidnal showing that
the accused understood these rigftsThus, “[w]here the prosecution
shows that aMiranda warning was given and that it was understood by
the accused, an accused’s uncoerced statementiggstaban implied
waiver of the right to remain silent®

The key factor distinguishing an invalid waivertb& sort ruled out
by Miranda andButle—warnings and an eventual confession—from a
valid waiver underThompkins is evidence that the warning “was
understood by the accused®Given the seemingly critical role being
played by the defendant’s “understanding” of hghts, what sort of
“understanding” does the Court seem to have in timdPowell the
Court was singularly unconcerned with evidence ofvhpersons
actually comprehend and appreciate the full panopfy rights
recognized byMiranda: so long as the defendant is put on notice of his
basic rights,Miranda is satisfied. InThompkins the evidence that
Thompkins “understood” hidiranda rights is rather slim. The Court

93. Thompking130 S. Ct. at 2271 (Sotomayor, J., dissenting).

94. Id. at 2270.

95. Id. (quoting North Carolina v. Butler, 441 U.S. 36933[@979)) (internal quotation
marks omitted).

96. Id. (quoting Miranda v. Arizona, 384 U.S. 436, 475649.

97. Id. at 2261 (majority opinion) (quotingiranda, 384 U.S. at 475).

98. Id.

99. Id. at 2262.

100. Id.
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only wrote in the negative: “There is no basishis tcase to conclude
that he did not understand his rights[,]” and “th&s no contention that
Thompkins did not understand his rights{’}’ The actual “evidence”
that Thompkins “understood” his rights is simplyetlabsence of
evidence that he did not understand them: “Thongpkieceived a
written copy of theMiranda warnings; Detective Helgert determined
that Thompkins could read and understand Englisti;Tdompkins was
given time to read the warnings. Thompkins, fumhere, read aloud
the fifth warning . . . *? Notwithstanding the Court’s ruling that
Thompkins’ understanding (or lack thereof) servestlae lynchpin
distinguishing his waiver from the type of waiveited out inMiranda
and Butler, the Court does not seem overly concerned with the
robustness of that understanding.

Again, the majority’s approach iThompkins—like its relative
indifference to actual “understanding” Rowell—shows that the Court
is not really concerned that a suspect achieve llaafud genuine
comprehension of her rights. “Understanding” intbatases simply
means that the police provided the defendant wéin hotice.”

Due process rules requiring “fair notice” oftengaaor imply, some
level of responsibility on the audience to figurg the notice provided.
Analogously, George Thomas notes that under dueepsoprinciples,
“[t]he prisoner facing loss of good time creditdathe parolee facing
parole revocation can waive the right to a hearoyg simply not
appearing after notice has been givéqg.lh those contexts, due process
is satisfied so long as “the prisoner and the jp&rblad notice and failed
to exercise the right about which they were nddif®* Thus, due
process “fair notice” rules generally do not inguwhether most or all
of the intended audience actually received and cehgnded the
notice, but rather whether they had a reasonalpgertymity to do so, if
they took some initiative as responsible citizeos alscertain and
understand the information being made availableoc&tural due
process is widely understood “at a minimum” to ‘feq that
deprivation of life, liberty or property by adjuditon be preceded by
notice and opportunity for hearing appropriate e thature of the
case.

101. Id.

102. Id.

103. Thomassupranote 47, at 1099.

104. Id. at 1100.

105. Mullane v. Cent. Hanover Bank & Tr. Co., 33%. 306, 313 (1950%ee alsd-uentes
v. Shevin, 407 U.S. 67, 80 (1972) (observing thatedural due process is “the right to notice
and an opportunity to be heard . . . ‘at a meaniniyhe and in a meaningful manner™ (quoting
Armstrong v. Manzo, 380 U.S. 545, 552 (1965))); iNdkickes, Civil Due Process, Criminal
Due Process25 YALE L. & PoLl’'y Rev. 1, 2 (2006) (noting the procedural due process
requirement that “a person may not constitutionaydeprived of ‘life, liberty or property’ by
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The due process-like “fair notice” feature is eviden Powell and
Thompkins both operate with a conception of “understanding”
concerned primarily with whether police have gitka suspects notice
and a reasonable opportunity to understand andisgeheir rights. But
the Court was not concerned with whether suspectier-of low
intelligence and relatively uneducated—actually poghend their
rights or are affirmatively empowered to assertithe

B. Maryland v. ShatzeMirandds Expiration Date and a New
Prophylactic Antibadgering Rule

The Roberts Court’s other Fifth Amendment decisidiayyland v.
Shatzey placed an “expiration date” on a suspect’s intiocaof his
right to counsel in a custodial interrogatitSh.Shatzerwas written
against the backdrop dfliranda and Edwards v. Arizond’’ Under
Miranda, a suspect in custodial interrogation can invakieee the Fifth
Amendment right to silence or the Fifth Amendmegibtrto counsel (or
both)!°® In either case, once the suspect has invokedgheto silence
or counsel, “interrogation must ceasé”|f the suspect invokes the
right to silence, police must cease the interragatbut may reapproach
after some period of time and again ask the defantta waive his
rights°

The rule is different if the defendant invokes hght to counsel. In
Edwards the Court held that “when an accused has invtledight to
have counsel present during custodial interrogatoonalid waiver of
that right cannot be established by showing ongt tie responded to
further police-initiated custodial interrogation eev if he has been
advised of his rights*** When a defendant has invoked his right to
counsel, he has communicated to police that “h@ot capable of
undergoing . . . questioning without advice of ceelif and thus a later
waiver is presumed to be the subject of the inhBrecompelling

governmental action without notice and a meaningimpbortunity to be heard.”); Martin H.
Redish & Lawrence C. Marshaldjudicatory Independence and the Values of Proc@ddue
Process 95 YALE L.J. 455, 475 (1986) (“[T]he Supreme Court hasrofséated that the core
rights of due process are notice and hearing").. .

106. 130 S. Ct. 1213, 1227 (2010).

107. 451 U.S. 477 (1981).

108. Miranda v. Arizona, 384 U.S. 436, 478-79 @)96

109. Shatzer130 S. Ct. at 1219 (citingiranda, 384 U.S. at 473-74).

110. SeeMichigan v. Mosley, 423 U.S. 96, 106-07 (1975) ¢lmg that there was no
Miranda violation when officers “gave fullMiranda warnings’ to [the person in custody] at the
very outset of each interrogation, subjected hirartty a brief period of initial questioning, and
suspended questioning entirely for a significarmiqeebefore beginning the interrogation that
led to his incriminating statement”).

111. Edwards 451 U.S. at 484.
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pressures of custodial interrogatibh. As Justice Antonin Scalia
explained inShatzer “[tlhe Edwards presumption of involuntariness
ensures that police will not take advantage of rti@inting coercive
pressures of ‘prolonged police custody,” by repdigtettempting to
guestion a suspect who preV|oust requested coumsitlthe suspect is
‘badgered into submission'*® Invocations of the right to counsel
during custodial interrogation bar future quesmgwaboutany offense,
not just the offense that prompted the initial icabon

In Shatzer all members of the Court agreed on the fundarhenta
problem: without some endpoint, “everigdwards prohibition of
custodial interrogation of a particular suspect idoe eternall,]” and
would include interrogations pertaining to “a difat crime” and those
conducted “by a different law enforcement authotty At oral
argument inShatzey Justice Samuel Alito posed what he called “an
extreme hypothetical:

Someone is taken into custody in Maryland in 1999 a
guestioned for joy riding, released from custody] #hen
in 2009 is taken into custody and questioned fordauin
Montana.

Now, at the time of the first questioning, the suspect
invokes the Fifth Amendment right to counsel. Naloges
the Edwardsrule apply to the second interrogatidh®

Petitioner's counsel answered “Y€3 which prompted Professor
Susan Bandes to note, “[i]f sBdwards days are numbered:*®

112. Arizona v. Roberson, 486 U.S. 675, 681 (1988)

113. Shatzer130 S. Ct. at 1220 (citations omitted) (quotihgperson486 U.S. at 686 and
id. at 690 (Kennedy, J., dissenting), respectively).

114. Roberson486 U.S. at 677-78.

115. Shatzer 130 S. Ct. at 1222%ee also idat 1228 (Stevens, J., concurring in judgment)
(“l agree that the presumption froBdwards. . . is not ‘eternal.” (citations omitted) (qurad
id. at 1222 (majority opinion))).

116. Transcript of Oral Argument at 31-33hatzer 130 S. Ct. 1213 (No. 08-680)
[hereinafter Shatzer Transcriptivailable at http://www.supremecourt.gov/oral_arguments/
argument_transcripts/08-680.pdf.

117. Id. at 32. Justice Alito later posed an even moresextr hypothetical:

Let me pose you my hypothetical again, the sameiftigg questioning, and
then 40 years later after the person has gotteaawadegree and become an
entrepreneur and made $20 million, he’s taken auigtody and questioned by
the Federal authorities for stock fraud. Foreveny know, this right that was
invoked back in adolescence continues forever.

Id. at 34. Petitioner’s counsel replied, “It shoultd”
118. Susan A. BandeBright Line Fever: The Argument iMaryland v. Shatzer, ACS
BLoG (Oct. 6, 2009), http://www.acslaw.org/node/14305.
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Given the agreement thdEdwards invocation should not be
“eternal,” the Court’s task iBhatzemwas to craft a specific rule limiting
the invocation in some way. The Court did so bypaithg a rule that
Edwardsinvocations of the right to counsel end fourteagdafter the
suspect’s release fronMiranda/Edwards police custody. Thus, a
defendant like Shatzer who was released from tterrogation room
back into the general prison population is no lenge“custody” for
Miranda/Edwardspurposes?®

Rather than create this fourteen-day rule, the Coauld have held
that the prohibition on talking to a suspect whaoked the right to
counsel ended the instant the suspect was reldesadcustody. The
“end of custody” rule had been accepted by manyetogourt$®® and
was noted as a possibility by Justice Thomas, vanzuarred in part?*
Instead, the Court created a new Fifth Amendmerdpiylactic” rule:
once a suspect invoked his right to counsel, paticeld attempt to
reinterrogate him only after a fourteen-day brealiranda custody.
The Court settled on fourteen days because, acaptdiJustice Scalia,
“[i]t seems to us” to be the right length of tirffé.

This new rule is designed to prevent police frono€ic[ing] or
badger[ing] [a suspect] into abandoning his earliefusal to be
questioned” without the presence of court§éThe fourteen-day period
protects the suspect against police badgering byfg[ing] plenty of
time for the suspect to get reacclimated to hignabrlife, to consult
with friends and counsel, and to shake off anyduesi coercive effects
of his prior custody***

Thus, the Court irBhatzerdid not choose the least suspect-friendly
rule. It was willing to create a new “prophylactiaile (albeit one with a
fairly short fuse) to prevent a particular evil:lipe badgering of a
suspect who has already invoked his rights. Wi Roberts Court’s
interrogation decisions show little concern fortpaing suspects from

119. Shatzer130 S. Ct. at 1223-24.

120. Id. at 1220 (“Lower courts have uniformly held thabeeak in custody ends the
Edwardspresumption . . . .” (citing People v. Storm, 53dP52, 61-62 n.6 (Cal. 2002))).

121. Id. at 1227-28 (Thomas, J., concurring in part). Ngtabustice Thomas did not
actually express the view that tl&wards presumption should even last until the end of
Miranda custody. Justice Thomas, showing his continuedingiless to overrule precedent,
stated, “It is not apparent to me that the presionpif involuntariness the Court recognized in
Edwardsis justifiable even in the custodial setting toiethEdwardsapplies it.”Id. at 1227
(citing Minnick v. Mississippi, 498 U.S. 146, 160990) (Scalia, J., dissenting)). Justice
Thomas thus explained that he would not extBddvardsbeyond its facts: “But even if one
believes that the Court is obliged to applgwardsto any case involving continuing custody,
the Court’s opinion today goes well beyond that.”

122. Id. at 1223-24 (majority opinion).

123. Id. at 1220.

124. 1d. at 1223.
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the inherent compulsion of custodial interrogatithe Court does seem
to retain one concern: excessive badgering by @alfca suspect who
has already told them she does not want to talkeeds a lawyer

The ShatzerCourt’s concern about preventing police from baihge
a suspect who has already invoked his rights appagain in its Sixth
AmendmentMontejo v. Louisianadecision, discussed below. This
suggests that part of the Court’s vision for “fplay” in interrogations
is respecting the voluntary choices of autonomaents. The Court is
chipping away at or eliminating rules designed totgct what the
Warren Court viewed as the inherent vulnerabilitbsmred by most
interrogation suspects. But 8hatzerthe Court went so far as to create
a new prophylactic rule to protect the assertion rights by an
autonomous suspect. This same concern will be seBected in
Montejobelow.

Il. RESHAPINGRULES FORSIXTH AMENDMENT INTERROGATION “FAIR
PLAY” FORBOTH DEFENDANTS ANDPROSECUTORS

The Roberts Court issued two Sixth Amendment ingation
decisionsKansas v. VentrigsndMontejo v. Louisianaboth written by
Justice ScaliaMontejo received more attention, as it overruled the
twenty-three-year-old precedentMfchigan v. Jacksaf® In doing so,
the Court cleared away a large portion of Sixth Admaent
interrogation law, giving the Roberts Court the ogpnity and
doctrinal space to create new rules on a relatigldgn slateVentrisis
also quite important, however, not only for itsding—that statements
taken in violation ofMassiah outside the presence of counsel, can be
used to impeach a testifying defendant—but for wit&treasoning
reveals about the long-opaque nature of the valuekerlying Sixth
Amendment interrogation limits. Together, the twecidions, like the
Roberts Court’'s Fifth Amendment interrogation casgswow a Court
crafting rules to ensure “fair play” in interrogatis, rather than to
protect vulnerable defendants.

A. Kansas v. Ventris'Fair Play,” Impeaching a Defendant’s
Testimony, and Statements Obtained in Violatich®fSixth
Amendment

Kansas v. Ventrisvas the first decision under Chief Justice Roberts
tenure relating to Sixth Amendment rights durindigeinterrogation.
In Ventris Justice Scalia, writing for a seven-member majpield
that a defendant’s incriminating statements, evebtained in violation
of the Sixth Amendment “strictures” imposed Massiah v. United

125. Id. at 1220-21.
126. Montejo v. Louisiana, 129 S. Ct. 2079, 2(®109).
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States were admissible for the purpose of impeachingdéfndant’s
later testimony at trial’’ Justice John Paul Stevens, joined by Justice
Ginsburg, dissentef®

The Court’s holding and reasoning together reveakmsal notable
features about the Roberts Court’s view of the dgitegy nature of the
Sixth Amendment. First, Justice Stevens, in digsattused the Court
of reducing Massiah to a “prophylactic” rulé?® On the contrary:
Ventris actually affirms thatMassiah is not a “prophylactic” rule
designed to protect some other Sixth Amendmentt,rigat rather is
itself a part of the Sixth Amendment. Among othangs, this means
that police violate the Sixth Amendment—and areeptlly liable in a
§ 1983% civil action for deprivation of rights—by intentially
interrogating a represented, charged defendant tabo charged
offense. It also means, as Justice Scalia explaited exclusion of
statements for all potential trial purposes doesfloov automatically
from a violation of the Sixth Amendment right toucsel*3*

Second, the opinion suggediassiahis based on a conception of
“fair play” in the criminal process. This is eviden the two key parts
of Ventris first, that interrogators violate the Sixth Amemeht the
moment they interrogate an uncounseled (but chargedendant
without a waiver because to do so unfairly expldies unequal powers
of the two parties; and second, that even whemtarsent is excluded
from the government’s case-in-chief, it would bdaimto allow the
defendant to take the stand and testify incondistemith that prior
statement®? In Ventris then, “fair play” cuts both ways.

Explaining these points requires a brief descriptf the legal
landscape leading up t&entris Before Ventris the Court had
consistently held that statements taken in viohatb various Fifth and
Sixth Amendment “prophylactic” protections could beed to impeach
a testifying defendant. Iiarris v. New YorR® the Court held that
statements taken in violation d¥liranda—specifically when *“no
warning of a right to appointed counsel was givefote questions were
put to petitioner when he was taken into custody’eravadmissible to
impeach the defendant’s trial testimony, even thougdmissible in
the prosecution’s case-in-chigf. The Court reasoned that it would not
allow “[t]he shield provided bliranda [to] be perverted into a license

127. Kansasv. Ventris, 129 S. Ct. 1841, 18441837 (2009).
128. Id. at 1847.

129. Id. at 1848 (Stevens and Ginsburg, JJ., dissenting).
130. 42 U.S.C. § 1983 (2006).

131. Ventrig 129 S. Ct. at 1847.

132. Id. at 1846.

133. 401 U.S. 222 (1971).

134. Id. at 224.
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to use perjury by way of a defensé”Moreover, the Court reasoned
that if the purpose of the exclusionary rule wash&ve “a deterrent
effect on proscribed police conduct, sufficientediegnce flows when
the evidence in question is made unavailable toptiesecution in its
case in chief**® Any further deterrence to be gained by also esxolyd
confessions from use in impeachment, the Courtoreas was
“speculative.**’

Later, in Oregon v. Has$® the Court applied the same rule,
permitting the prosecution to impeach the defeneatht statements he
gave after invoking his Fifth Amendment right touogel—a different
Miranda violation than the failure to give warnings Harris.** In
Hass the Court acknowledged the risk created by thiis: ‘One might
concede that when propBtiranda warnings have been given, and the
officer then continues his interrogation after thespect asks for an
attorney, the officer may be said to have littlelése and perhaps
something to gain by way of possibly uncovering eaghment
material.”*° The Court dismissed this as a “speculative pdisgibihat
did not change its conclusidft

The Court reached the same result in the Sixth Almamt context
in Michigan v. Harvey*? allowing the prosecution to impeach a
testifying defendant with statements obtained wiation of Michigan
v. Jacksofs rule that “after a defendant requests assistanh@®unsel,
any waiver of Sixth Amendment rights given in acdission initiated by
police is presumed invalid® Citing Harris and Hass'** the Court
explained that voluntary statements may be usedhpeachment even
when they are inadmissible in the government’s-aasdief “when the
violations alleged by a defendant relate only tocpdural safeguards
that are ‘not themselves rights protected by thas@itution,” (Miranda
rules), but are instead measures designed to etisaire&onstitutional
rights are protected*°

In Ventris the Sixth Amendment violation was not a violatioh
Michigan v. Jacksdrm “prophylactic” rule, as ifHarvey. Instead, the
statements used to impeach Ventris, the testifydefendant, were

135. Id. at 226.

136. Id. at 225.

137. 1d.

138. 420 U.S. 714 (1975).

139. Id. at 722-24.

140. Id. at 723.

141. Id.

142. 494 U.S. 344 (1990).

143. 1d. at 349-50.

144. 1d. at 350-51 (citing Harris v. New York, 401 U.S. 22®71) andHaas 420 U.S.
714 (1975)).

145. Id. at 351 (citation omitted) (quoting Michigan v. kec, 417 U.S. 433, 444 (1974)).
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obtained by a jailhouse informant planted by polic&/entris’ pretrial
holding cell. Ventris was charged with felony murdad aggravated
theft, among other counts, in the robbery and shgateath of Ernest
Hicks. At trial, Ventris took the stand in his owlefense and blamed
the robbery and shooting on his codefendant Rhohieel, who
pleaded guilty and testified against Ventris aw@lfff® The State
impeached Ventris with testimony from the jailhouséormant, who
testified that Ventris had confessed to him thajeéd shot this man in
his head and in his chest and taken his keys, aiktvabout $350.00,
and . . . a vehicle™’ Notably, the jury apparently did not fully credit
this informant’s testimony, as it acquitted Ventoidelony murder. The
jury did, however, convict Ventris on aggravatedrdbary and
aggravated robbery chargés.

The Supreme Court assumed, without deciding, thatjailhouse
informant had deliberately elicited this confessimm Ventris, thereby
violating the rule inMassiahagainst deliberately eliciting statements
from a represented, charged defendant without @ wehiver of the
Sixth Amendment right to counséf Determining “[w]hether
otherwise excluded evidence can be admitted forpgmes of
impeachment[,]” Justice Scalia explained, “depempsn the nature of
the constitutional guarantee that is violate¥.in light of Harris, Hass
andHarvey, the obvious route to permitting impeachment useald be
to declareMassiaha “prophylactic” rule—likeMiranda and Michigan
v. Jacksor-and apply theHarris-HassHarvey rule that “statements
taken in violation of only the prophylactiMiranda [or Jacksoh
rules ... are admissible to impeach -conflictingstimony by the
defendant.** Professor Carol S. Steiker has observed that these
decisions had left:

open the door to concluding thd¥lassialis ban on
guestioning in the absence of counsel after the
commencement of adversary proceedings, Mieanda's

ban on the questioning of suspects in custody & th
absence of warnings, is not an interpretation of th
Constitution, but rather a prophylactic rule designto
sweep more broadly than the actual constitutioiggit in
order to deter police miscondugt.

146. Kansas v. Ventris, 129 S. Ct. 1841, 18449200

147. 1d. (quoting Joint Appendix at 154, 15@entris 129 S. Ct. 1841 (No. 07-1356), 2008
WL 4905476 at *154, *150) (internal quotation madtmitted).

148. Id.

149. Id. at 1845 (citing Massiah v. United States, 377 Q(H,, 206 (1964)).

150. Id.

151. Michigan v. Harvey, 494 U.S. 344, 350 (1990).

152. Carol S. SteikerCounter-Revolution in Constitutional Criminal Pratge? Two
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If so, Steiker predicted, “the consequences forMiassiahrule likely
would be very similar to the consequences that loéwained already in
the Miranda context.*®® Among other things, “statements taken in
violation of Massiahlikely would be permitted as impeachment against
a defendant who testified contrary to such statésnen trial.*>*
RecastingMassiah as a “prophylactic” rule, Steiker argues, would
constitute a “re-working ofMassiali similar to the Court’'s past
constriction of Fourth and Fifth Amendment rulgs.

Does Ventris accomplish, in the Sixth Amendment context, the
“counter-revolution in constitutional criminal pedure” that Steiker
had observed in the Fourth and Fifth Amendmentsnottyet in the
Sixth Amendment? Justice Stevens seems to thinkDEsenting in
Ventris Justice Stevens claimed that the majority’s mgdirelies on
the view that a defendant’s pretrial right to calnss merely
‘prophylactic’ in nature,” and that “any violatioof this prophylactic
right occurs solely at the time the State subjact®unseled defendant
to an uncounseled interrogation, not when thedroitthe encounter are
used against the defendant at trfaP”Justice Stevens objected to
reducing the pretrial right to counsel to a “prolaleyic” right, arguing
that “[p]lacing the prophylactic label on a coret8i Amendment right
mischaracterizes the sweep of the constitutionatantee.*’

1. Massiahls Not a Prophylactic Rule, amdassiahViolations Occur
at the Time of Uncounseled Interrogation

Before Ventris commentators had long made two assertions about
Massiah (1) it is Epart of the Sixth Amendment itself, nat
“prophylactic” rule’®® and (2) like the Fifth Amendment privilege
against self-incriminationMassiahis violated when the statement is

introduced at trial, not at the time of interrogatt®® The Court in

Audiences, Two Answei@4 McH. L. Rev. 2466, 2527 (1996).

153. Id.

154. Id.

155. Id.

156. Kansas v. Ventris, 129 S. Ct. 1841, 1848 92(Btevens, J., dissenting).

157. Id.

158. See Grano, Prophylactic Rules in Criminal Procedyresupra note 17, at 122—
23 (asserting that it is “erroneous” to describe Massiahrule “as prophylactic”); Stephen J.
Schulhofer,Confessions and the Couft9 McH. L. Rev. 865, 889 (1981) (“[T]heMassiah
‘exclusionary rule’ is not merely a prophylacticvaee[.]”); James J. TomkoviczSaving
Massiahfrom Elstad The Admissibility of Successive Confessions Faligwai Deprivation of
Counsel 15 WM. & MARY BILL RTs. J. 711, 754-55 (2007) (“[1]t is difficult to imagérhow the
Massiahdoctrine might be recast as mere prophylactic girds that guard againgtesumed
but not actual, right to counsel violations.But seeSteiker,supranote 152, at 2527 (claiming
the Court has left the question “open”).

159. SeeSchulhofer,supra note 158, at 889 fassiah. . . is not intended to deter any
pretrial behavior whatsoever. Rath®tassiahexplicitly permits government efforts to obtain
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Ventrisconfirmed the first point and rejected the sectfid.

As noted above, one easy route for the Court tmp@émpeachment
use ofMassiahviolations would be to declatassiaha “prophylactic
rule”—something prior decisions had left “opefi*The Court’s line of
cases inHarris v. New YorkR®* Oregon v. Has$®® and Michigan v.
Harvey®*—all permitting impeachment use by declaring thelated
right merely “prophylactic’—paved the way for thapproach. But
contrary to Justice Stevens’ claim, tWentris majority did not follow
that route.

Justice Scalia, writing for the majority, first damed that
“[w]hether otherwise excluded evidence can be aguahitor purposes of
impeachment depends upon the nature of the camnstih guarantee
that is violated. Sometimes that explicitly mandaggclusion from trial,
and sometimes it does ndf> To illustrate, he first mentioned the Fifth
Amendment right against self-incrimination. Givedre tnature of that
right—protection from being “compelled to give [tiesony] against”
oneself—the right “is violated whenever a truly & confession is
introduced at trial[.]**®

Justice Scalia contrasted this with Fourth Amenumelations and
violations of “Fifth and Sixth Amendment prophylactules forbidding
certain pretrial . . . conduct® The Fourth Amendment, for example, is
not a trial right against the use of certain evaerbut rather is a right
against unreasonable searches and seizures. THeisxtlusion of
evidence obtained from a Fourth Amendment violatsonot automatic,
but rather is a remedy imposed by the Court based cost-benefit
analysis. Justice Scalia asserted that “[t]he s@nteie” for violations
of Fifth and Sixth Amendment “prophylactic” rul&¥.

How does a@assiahviolation fit into this scheme? Rather than call

information from an indicted suspect, so long aat timformation is not used ‘as evidence
againsthim at his trial.” . . . [l]t is the admission at trithat in itself denies the constitutional
right.”); James J. TomkovicZThe MassiahRight to Exclusion: Constitutional Premises and
Doctrinal Implications 67 N.C.L. Rev. 751, 763 (1989) (“[A] sixth amendment violation
occur[s] at the time of, and only at the time afiréssion at trial of the fruits of an uncounseled
pretrial encounter.”).

160. Ventris 129 S. Ct. at 1845-47.

161. Steikersupranote 152, at 2527.

162. 401 U.S. 222, 223-26 (1971) (statements serate ofMiranda warnings could be
used to impeach).

163. 420 U.S. 714, 723-24 (1975) (statements attspect invokedliranda rights could
be used to impeach).

164. 494 U.S. 344, 345-46 (1990) (statementsalation ofMichigan v. Jacksorould be
used to impeach).

165. Ventris 129 S. Ct. at 1845.

166. Id.

167. Id.

168. Id.
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Massiaha “prophylactic” rule, Justice Scalia explainee tature of a
Massiahviolation: specifically, when police violate a daflant’s right
to counsel during a pretrial interrogation, thelatlmn occurs at the
time of the interrogation, not upon the later adois of that evidence
at trial’®® Because the violation is complete at the time loé t
interrogation, the question of admissibility atak#as in the Fourth
Amendment context—"does not involve, therefore, pnevention of a
constitutional violation, but rather the scope bk tremedy for a
violation that has already occurred®Whether to permit impeachment
use of a statement obtained in violationMdssiahthus depends—Iike
a Fourth Amendment violation—on whether the relatoosts (to the
truth-seeking process) and benefits (deterring éldier violation)
mandate exclusion. On that point, the Court’s “poEmts make clear
that the game of excluding tainted evidence foraaghment purposes
is not worth the candle™

Thus, implicit in the Court’'s reasoning is the clusion that
Massiahviolations are actual Sixth Amendment violationsf merely
violations of a “prophylactic” rule. The majoritylsa says so fairly
explicitly: “We hold that the informant’s testimongoncededly elicited
in violation of the Sixth Amendmentas admissible to challenge
Ventris's inconsistent testimony at tridf’®

2. “Fair Play” in Interrogation and Prosecution

Beyond clarifying the nature of the Sixth Amendmeight to
counsel Ventrissuggests that the right is based on underlyingegabf
“fair play” in criminal prosecution. Uncounseledepial interrogation
(after charging) is prohibited because it violdties play’—-“the basic
dictates of fairness in the conduct of criminal sesi*’® And “fair
play” is also the reason prosecutors are permittechpeach defendants
with prior inconsistent statements, even when okthiillegally: it
would be unfair to allow a defendant to testifyhat trial inconsistently
with prior statements, immune from impeachment.

In Massiahitself, and in later decisions, the Supreme Coenter
provided a fully convincing explanation for why & are prohibited
from eliciting statements from a represented dedahavithout counsel
(or waiver of the right to counsél}? It is clear thatMassiahs

169. Id. at 1846.

170. Id.

171. 1d.

172. Id. at 1847 (emphasis added).

173. Id. at 1846 (quoting Massiah v. United States, 377 QE, 205 (1964)) (internal
quotation marks omitted).

174. Tomkoviczsupranote 159, at 762 (“The rationale for sixth amendim®ippression
is not at all clear. The Court has failed to ragiime Massiahbased exclusion with clarity or
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protections are not based primarily on the conceanginally
motivating the Miranda decision: protecting defendants from the
inherent compulsion of the interrogation rodvassiahis not triggered
by *“custodial interrogation,” asMiranda is. Moreover, Massiah
prohibits the police from deliberately elicitingaggments even when the
defendant does not know he is speaking to a gowmnagent and thus
presumably can feel no compulsifsom the statéo speak’®

Commentators have long debated what core theorgnyf, best
explains Massiah Professor H. Richard Uviller has posited three
different conceptions of the lawyer’'s role that htigunderlie the
decision: (1) “preparatory assistance,” (2) “preisenassistance,” and
(3) “adversarial assistanc&’® Ventris | argue, shows the Court
endorsing the “preventive assistance” model (ortwheould call “fair
play”).

Uviller explains that the fundamental idea of thiestf model,
“preparatory assistance,” is to “prevent[] . . e thitimate injustice[,]”
namely “the erroneous conviction of an_innocent spef,]” by
providing “help for an accused person in ne¥dBecause the purpose
of this help is to prevent conviction of the innotethe courts should
require “counsel’s special talent and concern” &y &ital juncture”
when counsel’'s presence is required to “enhancedinability of the
verdict’—for example, “counsel might assist in @esng evanescent
exculpatory evidence or b;)/ employing the mechanisfmadjudication
to obtain a valid outcomé® Thus, the “preparatory assistance” model
might be referred to as a “just outcome” model.

Uviller's second model is that of counsel providifygreventive
assistance” or ensuring “fair play.” This model lasges a criminal
defendant faces an “uneven match” at the handseofinmense forces
of the state arrayed against hifi*As Uviller explains:

[Z]ealous counsel is the best instrument to amatieorthe

consistency, proffering deficient and potentiallyontradictory explanations.” (footnote
omitted)); H. Richard Uviller,Evidence from the Mind of the Criminal Suspect: A
Reconsideration of the Current Rules of Access Bedtraint 87 GLum. L. Rev. 1137,
1164 (1987) (“We are not much aided in discoverihg answers by the Court's own
explanation in the principal cases. The majoritg@yy informs us that the reason Massiah’s and
Williams’ statements are unusable is because, th@egused, the defendants were denied the
assistance of counsel and did not operatively wiee entitlement. While it is undeniable that
a lawyer might have ‘assisted’ them in the sensedficing the culpable evidence available to
the prosecution, the Court does not justify thiestauction of ‘assistance’ nor explain why the
right to such assistance should depend entiretheormalistic moment of ‘accusation.™).

175. Massiah 377 U.S. at 206-07.

176. Uviller,supranote 174, at 1169-83.

177. 1d. at 1169.

178. Id.

179. Id. at 1173.
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inherent disadvantage of the defendant’s positrmhgive him

a fair, fighting chance. . . . The theory of “pratiee

assistance” is wholly different from the “prepargto
assistance” argument in that while the latter isigleed to
]Er(?]ml%toe a just result; this one is dedicated toidiea of a fair
ight.

Other commentators have articulated theories sintdaUviller's
“preventive assistance” model. Professors Silas séfagom and
William J. Mertens claim thatMassiah. . . seems directly concerned
with the balance of litigative advantages betwd®n pirosecution and
the defense at trial[]” by “assur[ing] that prosems will not secure any
trial advantages from the defendant by going oatsdtablished, and
judicially regulated, channels and that the deferseinsel will
participate in equal terms with the prosecutst.”

Professor James Tomkovicz's theory of the Sixth Admeent is also
similar to Uviller's “preventive assistance” or Iifaplay” model.
Tomkovicz states, “The grant of counsel to the ieh#y inferior
defendant is designed to promote balanced conbgsequalizing the
adversaries,” given that the prosecution in ourtesy&s “contest
between opposing sides . . . is significantly mpogverful in most, if
not all, relevant respects® Counsel is thus guaranteed to promote
“[rlough equality’ between the opponents,” to erestnot only . . .
accurate and truthful results, but also . . . tiaise results are the
products of adversarial fair play®® In a later article, Tomkovicz
explains that “the Sixth Amendment’s sole originbjective . . . is . ..
to equalize an accused and protect against thesased risks of
conviction that result when a defendant must detll the legal system
or an expert adversary without a lawyer's guiddH€&All of these
commentators are discussing a similar notion: erjogl the process
(making it fair) by inserting counsel for the defiemnt.

Uviller's third model, “adversarial assistance,” msed on the
premise that in an adversarial system, “ex parteseis anathema®
In an adversarial system, as opposed to an inqguaitone, “the state
may not cross into the accused’s territory to sanipé contents of the
defendant’s mind without the concurrence of therdiaa of the
fortress, his legal adviset® Tomkovicz also sometimes articulates

180. Id.

181. Silas Wasserstrom & William J. Mertefibie Exclusionary Rule on the Scaffold: But
Was it a Fair Trial? 22 Av. CRiM. L. Rev. 85, 175-76 (1984).

182. Tomkoviczsupranote 159, at 753.

183. Id. (footnote omitted).

184. Tomkoviczsupranote 158, at 753.

185. Uviller,supranote 174, at 1176.

186. Id. Uviller ultimately concludes that none of his thrpossible theories adequately
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similar purposes. He notes tiMassiahprotects “[clounsel’s advice not
to cooperate with the state by divulging inculpgtimformation” to the
prosecution, a rule which “guarantees that the gouent will shoulder
the entire burden of proving guilt without assis&nfrom its
adversary.*®’ Tomkovicz explains elsewhere that “[ijn the praitri
setting defined bylassialis doctrine, legal assistance helps prevent an
accused from providing the adversary with ammunitiwat can seal his
fate.™®® These statements resonate with Uviller's “advéabsar
assistance” model, which is concerned with presgrthe adversarial
system. For Tomkovicz, however, the core justif@atfor preserving
the “adversarial system” seems to be ensuring {fisy”; he notes that
Massiahassures that “the accused will not be convictedherbasis of
advantages the government has secured by dengthgrsarial
equalization’'®® Thus for Tomkovicz, the “adversarial” values are
fundamentally about “equalization” of the contestizeen the parties—
that is, about fairness.

Ultimately, it seems that the “adversarial assisgdnmodel must
collapse into one of the other two models (as peaps to do for
Tomkovicz). Recognizing that ours is an adversayatem of justice
does little to provide an ultimate explanation fehether and when
counsel must be provided. An adversarial systenmot an end in
itself—it is valuable (if at all) because it sensgsne other goal. Thus, it
might be argued that an adversarial system is @& process for
discerning truth—that is, a just outcoﬁ?ﬁ.Alternately, it might be
argued that we value an adversarial system bec¢hasprocess is most
fair, in the sense of providing an equal contefi(‘play”) between the
two interested parties—the government and the acddds Or one

justify the Massiah rule, which he states is most likely based on pjmapriate) “judicial
discomfort with the anomalous inquisitorial compona the adversary designld. at 1183.
For present purposes, however, these three mod®lip a useful way to analyze the Court’s
definition of the Sixth Amendment right Mentris

187. Tomkoviczsupranote 159, at 766—67.

188. Tomkoviczsupranote 158, at 754.

189. Id. (emphasis added).

190. SeeGardner v. Florida, 430 U.S. 349, 360 (1977) (rafg to the Court’s “belief that
debate between adversaries is often essentiabtruth-seeking function of trials”); Strickland
v. Washington, 466 U.S. 668, 685 (1984) (noting &ffective representation by counsel ‘“is
critical to the ability of the adversarial systemrproduce just results”).

191. See, e.g.McNeil v. Wisconsin, 501 U.S. 171, 188-89 (1983%evens, J., joined by
Marshall and Blackmun, JJ., dissenting) (“Underigigdour entire line of cases requiring the
police to follow fair procedures when they interrogate presumptively innocent eiiz
suspected of criminal wrongdoing is the longstagdiecognition that an adversarial system of
justice can function effectively only when the acbagies communicate with one another
through counsel and when laypersons are protemet dverreaching by more experienced and
skilled professionals. Whenever the Court ignotes importance ofair procedurein this
context and describes the societal interest inioib ‘uncoerced confessions’ from pretrial
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might argue that an adversarial model serves Wathvalues of truth

and fairnes$® In any event, the “adversarial system” model se@ms
have little value independent of the underlyingueabr values that
system is presumed to promote. Indeed, as notexvbéhe Court in

Ventrisdisregards the “adversarial assistance” modehaadependent
reason for providing counsel during interrogations.

Thus, the three justifications commentators havecludated as
possibly underlying Sixth Amendment interrogatiales are (1) “just
outcome” (or “preparatory assistance”), (2) “falayy (or “preventive
assistance”), and (3) “adversarial system” (or ‘G&adarial assistance”).
As | will explain, theVentrisopinion rejected the “just outcome” model,
disregarded the “adversarial system” model, ancereff at least
tentative endorsement of the “fair play” model.

In Ventris Justice Scalia made several comments on theenafur
the Sixth Amendment right to counsel in general gredViassiahright
in particular. First, he stated that “[t]he coretlo¢ [Sixth Amendment]
right to counsel is indeed a trial right, ensurthgt the prosecution’s
case is subjected to ‘the crucible of meaningfuleasiarial testing.*
As for the Massiahrule, the Court has “held that the right covers
pretrial interrogations to ensure that police malapon does not render
counsel entirely impotent—depriving the defendarft ‘effective
representation by counsel at the only stage whgal l@&id and advice
would help him."*%

Justice Scalia’s concern here for “police manipatdt could be
understood in at least two ways. Perhaps he mealite pressure of
the sort that might lead an innocent person to madcailpatory
statements. If that is what “police manipulationéans, Justice Scalia’s
concern looks like the “preparatory assistance&tjautcome” model,
in which counsel's core function is to prevent detion of the
innocent. On the other hand, “police manipulatiomght also simply
mean police obtaining an unfair advantage by ggtiam unwary
defendant to implicate himself when a more savvgpe@wered
defendant would know to keep silent and not provite advantage to
his opponent. This understanding would suggest aevgntive
assistance”/“fair play” model, meaning the presgoveof a fair playing
field—preventing police from winning the “game” beé it really even
starts. Justice Scalia did not clearly explain Wwho€ these concerns (or

detainees as an ‘unmitigated good,’” the Court ieabng a preference for an inquisitorial
system of justice.” (emphasis added)).

192. SeePolk Cnty. v. Dodson, 454 U.S. 312, 318 (1981)h¢Tsystem assumes that
adversarial testing will ultimately advance the luimterest in truth and fairness.”).

193. Kansas v. Ventris, 129 S. Ct. 1841, 1845 §2Quoting United States v. Cronic, 466
U.S. 648, 656 (1984)).

194. Id. (quoting Massiah v. United States, 377 U.S. 204, @964)).
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perhaps both) he was describing.

Justice Scalia then considered the nature of thestitotional
violation in a Massiah case. According to Justice Scalislassiah
suggested (on the one hand) that “the violatioruoed at the moment
of the postindictment interrogation because suchestoning
‘contravenes the basic dictates of fairness indbtweduct of criminal
causes*®—a “fair play” model. On the other hand/assiah also
suggested the violation only occurs when the staténs |mproper6y
“used against the defendant at. . . trial—a “jestcome” modet?
Faced with these two competing visions of the rigine Ventris Court
chose the former and rejected the latter: “Now thatare confronted
with the question, we conclude that ﬂldkassiahright is a right to be
free of uncounseled interrogation, and is infringgdthe time of the
interrogation.®

Having decided that “the violation occur[s] at th®ment of the
postindictment interrogation,” the Court appearedé endorsing the
theory thatMassiahis premlsed on the “basic dictates of fairnesthe
conduct of criminal causeS®—a “fair play” rationale fotMassiahand
the pretrial Sixth Amendment right to counsel. Utfaately, the Court
did not explain its choice very well. Instead dfitg) the reader why the
Court chose the former option, Justice Scalia empthwhy the Court
rejected the latter. Justice Scalia stated that fillogical” to say the
violation occurs when the evidence is admitted bseathe right to
counsel is “not denied . .. merely because thesqguation has been
permitted to introduce evidence of guilt—even encke so
overwhelmin% that the attorney’s job of gainingamuittal is rendered
impossible.** Thus, even in a case in which (putting avgssiah
violation aside) the evidence of guilt is overwhelg) the defendant
still has the right to the assistance of counselrSel must be present
and able to fight on the defendant’s behalf, evdrerwthat fight is
obviously doomed from the start. The right mightasalogized to the
right to have a coach for your baseball team, ewBen your Little
League team is facing the Yankees: you still haveglat to a coach,
even though you will obviously lose against the rpegvering and
overmatched force against y

Justice Scalia went on to explain that past cdse® implicitly
recognized that “the assistance of counsel has theeied” at the point

195. Id. at 1846 (quotingViassiah 377 U.S. at 205).

196. Id. (quotingMassiah 377 U.S. at 206—07) (internal quotation marksttad).

197. Id.

198. Id. (quotingMassiah 377 U.S. at 205) (internal quotation marks orditte

199. Id. at 1846.

200. As Uviller has noted, “it is surprisingly fiiult to escape the sporting analogy” in
Sixth Amendment right to counsel discussions. dvijbupranote 174, at 1174.
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police interrogate a charged suspect without adequearnings and
waivers®®! In Patterson v. Illinoig% the Court held “that the stringency
of the warnings necessary for a waiver of the temsi® of counsel
varies according to ‘the usefulness of counselh® #@ccused at the
particular [pretrial] proceeding?®® That is to say, counsel is required
under the Sixth Amendment at interrogations becati$tne usefulness
of counsel” at that particular stage. Invoking theefulness of counsel”
at interrogations again seems to reflect a “faayplmodel of Sixth
Amendment rights. A lawyer is “useful” at an integation by
protecting the defendant from a potentially overiwhieg adversary and
keeping a defendant from “giving away the farm’tlais early stage
(and without the reciprocal benefit of a good ptesal). A lawyer is
“useful” in keeping the playing field fairer.

Insofar as Justice Scalia’s opinion chose the “fpday” theory of
Massiahover the “just outcome” theory, the Court’s deston of the
remedy shows that the Court’'s vision of “fair play markedly
different from that articulated by commentatorsmkovicz argues that
if Massiahis rooted in a theory of “fair play,” therMassiahexclusion
is akin to the suppression of statements undeDtleeProcess and Self-
Incrimination Clauses. Like those two guaranteebge tSixth
Amendment safeguards an intereshot being convicteas a result of
government methods deemed unfair by our Constituid
Accordingly, a statement taken in violation iassiahshould not be
usable by the prosecution for any purpose, inclyiilppeachmert®

But the Court inVentris decided that exclusion is not always
required as a remedy forMassiahviolation. The reason prosecutors
can impeach a testifying defendant with inconsispeetrial statements,
even ones unfairly obtained by the police in violatof the Sixth
Amendment, is that it would be unfair to allow tlefendant to
“provide himself with a shield against contradictiof his untruths

Professor Donald Dripps has called this the “waiverory” of the
Court’s past impeachment cas€5Dripps suggests that by “taking the
stand and testifying contrary to the prior statetnghe defendant has]
waived his privilege against the use of the presfipucompelled
admission. . . . Thus the defendant who testifiesepts the obligation

201. Ventris 129 S. Ct. at 1846.

202. 487 U.S. 285 (1988).

203. Ventris 129 S. Ct. at 1846 (quoting Patterson v. lllind®7 U.S. 285, 298 (1988)).

204. Tomkoviczsupranote 158, at 755.

205. 1d.

206. Ventris 129 S. Ct. at 1846 (quoting Walder v. United &aB47 U.S. 62, 65 (1954))
(internal quotation marks omitted).

207. Donald Dripps/ls the Miranda Caselaw Really Inconsistent? A Proposed Fifth
Amendment Synthesis? GNsT. COMMENT. 19, 29-30 (2000).
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to answer truthfully the prosecutor's questions cmss.?’® The

defendant has “the alternative of not testifyingjnforced by an
instruction to the jury to draw no inference of lgdrom standing

silent.?®® When a defendant has given a previous statemertieto
police under unconstitutional circumstances or guess, the
government cannot build its case on that statem#rdatwould not be
fair. But it would also be unfair, the theory goés, the defendant to
affirmatively choose to take the stand and tedtiigonsistently with
that prior statement.

Dripps argues that “[tlhe best interpretation retegs that coercive
guestioning with the object of ultimate incrimirati violates the
privilege,andthat use of the evidence constitutes a separdtéiatinct
violation.”*® When the defendant chooses to take the standeatity
fairness dictates that the defendant has waivedohjection to the
second violation—at least has waived the righthgect if he testified
inconsistently with that prior statemént.In that case, “[tlhe pretrial
violation needs to be deterred, but the scope efdterrent remedy is
fairly subject to policy-based qualifications juss is the Fourth
Amendment exclusionary rule. The constitutional cgn is what
happened in the interrogation room, not what hapgext the trial*2

Dripps offered his theory as an explanatiorNefw York v. Harris
but it also seems to fit the Court’s approachVientris The Ventris
Court relied squarely okvalder, Harris, andHass each of which can
be read as articulating a “fairness” concern: ganitting a defendant
to testify free from cross-examination with a priamconsistent
statement is not “fair play.” TheentrisCourt quotedValderin stating,
“It is one thing to say that the Government carmake an affirmative
use of evidence unlawfully obtained. It is quiteotner to say that the
defendant can . . . provide himself with a shiejdiast contradiction of
his untruths 2*3

This is not an argument about thiketerrenceof constitutional
violations; it is an argument aboutairness Even though the
government cannot build its case on evidence illggabtained, it
would beunfair to allow a defendant to mislead the jury in theefaf
probative, reliable (but illegally obtained) evidento the contrary. In
Harris, the Court similarly stated:

208. Id. at 30.

209. Id.

210. Id. at 31-32.

211. Id. at 32.

212. 1d.; see alsacCommonwealth v. Edwards, 830 N.E.2d 158, 167 (M2665) ([T]he
equitable principle, at the heart of the forfeitisye wrongdoing doctrine, [is] that a party may
not gain advantage from his own wrong.").

213. Kansasv. Ventris, 129 S. Ct. 1841, 1846 920Quoting Walder v. United States, 347
U.S. 62, 65 (1954)) (internal quotation marks ogai}t
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Every criminal defendant is privileged to testifiyhis own
defense, or to refuse to do so. But that privilegenot be
construed to include the right to commit perjury. .
Having voluntarily taken the stand, petitioner wasler an
obligation to speak truthfully and accurately. The shield
provided byMiranda cannot be perverted into a license to
use perjury by way of a defense, free from the w$k
confrontation with prior inconsistent utterané&s.

This reasoning is not about the “prophylactic’ matwf the Fifth
Amendment right inHarris, but it instead concerns the fairness of
permitting a defendant to testify inconsistentlyhna prior statement.

In Ventris then, the Court permitted impeachment use oéstants
obtained in violation of Massiah not becauseMassiah is a
“prophylactic” rule, but instead because the Cawadsoned that it
would be unfair to permit a defendant to affirmatw testify
inconsistently with a prior statement while shieldey the Massiah
rule—itself grounded on concerns for “fair play.hd Court inVentris
used the terminology of both fairness and detegehbe argument that
the defendant should not be allowed to “provide d@hhwith a shield
against contradiction of his untrutiS” is a fairness argument. The
unfairness of the defendant’s inconsistency waivesputweighs, his
objection to the use of illegally obtained evidendée remaining
guestion is whether the evidence should neverthdbesexcluded to
deter the earlier constitutional violation, andtbat score Justice Scalia
confidently asserted that “the game of excludingtéa evidence for
impeachment purposes is not worth the cantife.”

In this way, both aspects of théentris ruling—that the Sixth
Amendment is violated at the time of the uncourtsefwetrial
interrogation, but that a resulting statement carubed to impeach a
testifying defendant—can be explained by notionsfaif play.” It is
not fair to allow the government to try to secreihterrogate a
represented defendant after charges have beenjtiktdas it is not fair
for the defendant to be able to take the stand camdradict his past
statements, even when those statements cannotedeagainst him in
the government’s case-in-chief.

B. Montejo v. LouisianaAfter ErasingMichigan v. Jacksgra Blank
Slate Remains

The Court’s third interrogation decision in the Qur 2008 term,
Montejo v. Louisianawas also its most significant. ontejg the

214. Harris v. New York, 401 U.S. 222, 225-26 (@P(titations omitted).

215. Ventris 129 S. Ct. at 1846 (quotinyalder, 347 U.S. at 65) (internal quotation marks
omitted).

216. Id.
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Court overruledviichigan v. Jacksana 1986 decision which held that
once a defendant invoked the Sixth Amendment tigltounsel at an
arraignment or similar proceeding, the police werehibited from
initiating any interrogation of that defend&ht. The most notable
consequence of this decision is how wide open Skthendment
interrogation doctrine has become now thatksorhas been overruled.
Clearly, Montejo allows police to approach a charged, represented
defendant outside the presence of counsel andaseehver?'® But the
ruling may actually go much further—it clears threwnd for the Court
to hold in the future that police may return agamd again to try and
interrogate that defendant, even if he invokesright to counsel at
every turn. It is far from clear that the Courtlvgb so far, but nothing
in Montejo precludes that route. In one decision, the Rol@otsrt has
opened up Sixth Amendment interrogation law widhantit has been in
over twenty-five years.

While Montejo swept away most of Sixth Amendment interrogation
law, the opinion consistently invokes a concerm adiculated by the
Court inShatzerthe problem of police badgering suspects intovimgi
previously asserted rights. The Court’'s concernd (am particular,
Justice Kennedy's concern) with police badgeringflected both in
Montejo and Shatzersuggests that the Court may well create some
sort of Edwardslike rule in the Sixth Amendment context, one that
would prevent police from continually re-approachimepresented
suspects to seek waivers.

The case began when police arrested Jesse Momejemember 6,
2002, in connection with a robbery and murder. Mgntwaived his
Miranda rights and eventually confessed to shooting tloéinai in the
course of a burglary. On September 10, Montejo lwasight before a
Louisiana state judge for a preliminary hearingewehhe was charged
with murder, denied bond, and appointed a Ia\ﬁqy%r.

Later that day, police approached Montejo (befaréhad met with
his lawyer) and asked him to go with them to heig fthe murder
weapon. During the trip, he wrote a letter apologjzto the victim’s
widow. At trial, the letter (along with his earli@onfession) was
admitted over defense objection. Montejo was cdedi@and sentenced
to deathf*°

On appeal, Montejo argued that police violated I8sxth
Amendment right to counsel—as articulatedMassiahand Michigan

217. Montejo v. Louisiana, 129 S. Ct. 2079, 202000); Michigan v. Jackson, 475 U.S.
625, 636 (1986).

218. Montejg 129 S. Ctat 2090-91.

219. Id. at 2082.

220. Id.
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v. Jacksoff*—by approaching him after he had been appointed
counsef?? As noted above, a defendant facing police intetiog has

at least two potential sources of protection: Fiftimendment
protections undeMiranda and Sixth Amendment protections under
Massiah

In the Fifth Amendment context, the Court held Edwards v.
Arizonathat if a suspect invokes his right to counsekrnmgation must
cease and police are prohibited from re-initiatingter interrogatiof™
In the Sixth Amendment context, the CourtNhchigan v. Jackson
created an Edwardstype rule, holding that *“if police initiate
interrogation after a defendant’s assertion, aamaignment or similar
proceeding, of his right to counsel, any waivethd defendant’s right
to counsel for that police-initiated interrogatisrinvalid.”%*

Montejo argued that once counsel had been appgoititedackson
rule applied and the inculpatory letter of apologmad to be
suppresse&® The Louisiana Supreme Court disagreed, holding tha
Jackson protections applied only once a charged defendant
affirmatively requested counsel, which Montejo haaot done, even
though counsel had already been appoift&d.

The United States Supreme Court resolved this diamwhether
Jacksonapplied to any represented defendant, or only fendants
who had requested counsel—by overrulifacksonentirely??’ The
majority’s first step toward overrulingacksonwas its conclusion that
the Louisiana Supreme Court’s “assertion” apprdaabuld lead either
to an unworkable standard, or to arbitrary and alous distinctions
between defendants in different States[,] neitloérwhich] would be
acceptable®® This first step was easy to take, because Monteg,
amicus supporters, and the dissent all agreedelairing a defendant
to affirmatively assert his right to counsel wollde an unworkable or

arbitrary systeni”® In a number of other states, “the appointment of

221. 475 U.S. 625, 626, 635 (1986).

222. Montejg 129 S. Ct. at 2082-83.

223. Edwards v. Arizona, 451 U.S. 477, 484-85 (198

224. Jackson475 U.S. at 636.

225. Montejq 129 S. Ct. 2082-83.

226. State v. Montejo, 974 So. 2d 1238, 1260—&1 2008) (citing State v. Carter, 664 So.
2d 367, 383 (La. 1995); arddontoya v. Collins, 955 F.2d 279, 282-83 (5th @®92)). Most
jurisdictions had held thalacksonprotections applied to any charged defendant fhorw
counsel had been appointesee, e.g.Hellum v. Warden, 28 F.3d 903, 909 (8th Cir. 1994
Dew v. United States, 558 A.2d 1112, 1116 (D.C. €889); United Statesx rel. Espinoza v.
Fairman, 813 F.2d 117, 123 n.4 (7th Cir. 1987);léie4y v. State, 780 S.W.2d 787, 795 (Tex.
Crim. App. 1989) (en banc).

227. Montejqg 129 S. Ct. at 2091.

228. Id. at 2083.

229. Id. at 2094 (Stevens, J., dissenting); Brief for theététh States as Amicus Curiae in
Support of Overruling Michigan v. Jackson at 16-1¥ontejg 129 S. Ct. 2079 (No. 07-1529),
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counsel is automatic upon a finding of indigency, sua spontdy the
court.”®®° Given that practice, the majority claimed that ttmiisiana
Supreme Court’s distinction “between defendants Wdssert’ their
right to counsel and those who do not . . . is eglaggly hazy.**!

Having rejected the Louisiana “invocation” rule,etlCourt also
rejected Montejo’'s proposed rule: thalackson prohibits the
interrogation of any represented defendant, regasdbf any “assertion”
by the defendant. This approach, the Court reasowad “entirely
untethered from the original rationale X#cksor’ which was to ensure
police were prevented “from bad%ering a defendatd waiving his
previously assertedlliranda rights.””?> When a defendant has never
asserted that he needs counsel, “there is no tmsaspresumption that
any subsequent waiver of the right to counsel bélinvoluntary.®*?

The Montejo Court’s overruling oflacksonhas dramatically opened
up the doctrinal landscape. It is now unclear wetthere isany
Edwardstype rule in the Sixth Amendment context for a rgea
defendant not in custody. Justice Scalia’s majasjpynion in Montejo
provided no explicit reassurances tHatdwards has any continuing
application in the Sixth Amendment context. In PHHA of the
decision, in which Justice Scalia “emphasiz[edtfivhat isnot in
dispute or at stake here,” he mentioned severditvatid Sixth
Amendment principles, none of which are Bdwardstype rule®*
Later, in Part 1V, Justice Scalia again recounteddgrotections that still
exist after the opinion, reciting tHeéifth Amendment protections that
will be available to at least those defendants deimterrogated in
custody?*® Justice Scalia acknowledged that:

Montejo also correctly observes that Mieéanda-Edwards
regime is narrower tharacksonn one respect: The former
applies only in the context of custodial interragat If the
defendant is not in custody then those decisionsnao
apply; nor do they govern other, noninterrogatiyeets of
interactions between the defendant and the State (I
pretrial lineupsy>°

At this point, Justice Scalia could have assuagedt®djo’'s (and the
defense bar’s) concern by stating that an analogdusardsrule would

2009 WL 1019983, at *16-17.

230. Montejg 129 S. Ct. at 2083 (majority opinion) (citaticorsitted).

231. Id. at 2084.

232. Id. at 2085 (quoting Michigan v. Harvey, 494 U.S. 3850 (1990)) (internal
quotation marks omitted).

233. Id. at 2086.

234. Id. at 2085.

235. Id. at 2090.

236. Id.
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apply in the Sixth Amendment context once a defehddno has been
approached by police invokes his right to counpsbhibiting police
from re-approaching that same defendant. But Jusdicalia did not
provide that reassurance. Instead, he explained thywardslike
protection might be unnecessary for the Sixth Annesot:

[T]hose uncovered situations are fleastlikely to pose a
risk of coerced waivers. When a defendant is not in
custody, he is in control, and need only shut tierdor
walk away to avoid police badgering. And nonintgative
interactions with the State do not involve the éréntly
compelling pressures’ that one might reasonably ¢eald
lead to involuntary waivers’

Thus, Edwards is needed in the Fifth Amendment context of the
compelling pressures of custodial interrogationaose of the captive
defendant’s unique susceptibility to police badggri In Sixth
Amendment noncustodial interrogation settings, hewe neither of
these concerns applies.

In sum, theMontejo Court asserted thdacksornwas concerned only
with the problem of police “badgering” a suspect austodial
interrogation into waiving her rights even thoughe spreviously
asserted them. The Court also suggested this “badgeoncern might
not apply at all in the Sixth Amendment contexteTDourt trod very
carefully in overrulinglackson with the result that Sixth Amendment
interrogation law is now wide open and uncertain.

1. Of “Fair Play” and Badgers: Preventing Policar Asking Suspects
to Give Up Previously Invoked Rights

As argued abovéylontejo swept away much of Sixth Amendment
interrogation law. AndMontejo did not replaceJacksonwith any
Edwardstype rule for the Sixth Amendment context, a rilat would
prohibit police from continually approaching repeted defendants
even after they have asserted their rights in ih& fnterrogation
attempt. WhileMontejo carefully sidestepped creating such a rule, the
decision also gives some reason to believe thet@aay do so at some
future point.

Throughout the Court’s discussion of why thacksonrule is
unnecessary, the Court at several times noted atlles—such as
Edwards—that “prevent police from bad%ering a defendanto in
waiving his previously assertddiranda rights.*® The Court explained
that theEdwardsrule, which prohibits police from re-approaching a

237. Id. (citation omitted) (quoting Miranda v. Arizona,88.S. 436, 467 (1966)).
238. Id. at 2085 (quoting Michigan v. Harvey, 494 U.S. 34850 (1990)) (internal
quotation marks omitted).
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defendant who has previously asserted his righbtmsel, “protect[s] a
suspect’s voluntary choice not to speak outside awyer’s
presence®® The Court overruledacksonin part because the rule did
not, like Edwards simply protect the suspect’'s own choice. If the
defendant (like Montejo himself) had never invokesl right to counsel
in the first place, applying thiacksorprohibition was unwarranted:

No reason exists to assume that a defendant liketéjn
who has don@othing at allto express his intentions with
respect to his Sixth Amendment rights, would not be
perfectly amenable to speaking with the police wuith
having counsel present. And no reason exists toilptahe
police from inquiring’

Notably, the majority’'s reasoning here echoes thatJustice
Kennedy's concurring opinion ifexas v. Co3* (quoted in part
above). InCobh the Court held that Sixth Amendment interrogation
rights are “offense specifi¢* In his concurrence, Justice Kennedy
(joined by Justices Scalia and Thomas) cast doubMahigan v.

Jackson Justice Kennedy explained that

[1t is difficult to understand the utility of a #h
Amendment rule Michigan v. Jacksdnthat operates to
invalidate a confession given by the free choiceuspects
who have received proper advice of thkliranda rights
but waived them nonetheless. Thiranda rule and the
related preventative rule &dwards. . . serve to protect a
suspect’s voluntary choice not to speak outsiddalwger’s
presence. The parallel rule announcedaokson however,
supersedes the suspect’'s voluntary choice to spathk
investigators™

Justice Kennedy argued that the Court “ought tetoe the wisdom of
a judge-made preventative rule to protect a suspédesire not to speak
when it cannot be shown that he had that int&Ht.”

Thus, Justice Kennedy’s concurring opinion @obh like the
majority opinion in Montejqg finds its primary fault withJackson
because it may actually interfere with a defendahb is willing to
confess to police outside the presence of coufeela defendant who
has informed police, at the first attempted intgatoon, that he only

239. Id. at 2085-86 (quoting Texas v. Cqbh32 U.S. 162, 175 (2001) (Kennedy, J.,
concurring)) (internal quotation marks omitted).

240. Id. at 2086-87.

241. 532 U.S. 162 (2001).

242. 1d. at 167-68 (quoting McNeil v. Wisconsin, 501 U.S11775 (1991)).

243. |d. at 174-75 (Kennedy, J., concurring).

244. 1d. at 176.
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wants to speak in counsel's presence, this faultlamger applies.
Rather, continued attempts to elicit confessioreater the danger that
police pressure—badgering, as the Court likes lboiteawill induce a
defendant to speak when he really wants to relgoamsel.

Throughout Montejg the Court repeatedly emphasized that the
original rationale ofJacksors rule “is to preclude the State from
badgering defendants into waiving their previous$gerted rights®*
The Court noted that “[t]he effect of this badggrmight be to coerce a
waiver, which would render the subsequent intettiogaa violation of
the Sixth Amendment®*®

While the Court spoke carefully iMontejo and did not commit
itself to anyEdwardstype rule in the Sixth Amendment context, the
rhetorical choice of the term “badgering” is itsefvealing. One could
easily use other terms to describe what police dentthey re-approach
a suspect, who has previously invoked her riglotsetask that suspect
to waive her rights. Perhaps the police are simiabking” the suspect
to “reconsider.” But the Court in botBhatzerand Montejo repeatedly
described this behavior with the pejorative terrmdgering.?*” So long
as the Court continues to employ the rhetoric @fdtpering,” it seems
likely that the Court will fashion rules limitingroprohibiting the
practice.

2. New Rules for “Fair Play” in Sixth Amendmentdmrogation Law:
ThompkinaWill Apply, but ShatzeMVill Not

Now thatMontejo has cleared away much of the Sixth Amendment
doctrinal landscape, several questions arise, fticpiar whether the
Court will apply, in the Sixth Amendment contexgrious rules it has
articulated under the Fifth Amendment. Two docsirthat come to
mind are thélhompkinguling, effectively eliminating any affirmatively
“waiver” component to th#liranda “warnings and waiver” regime, and
the Shatzerruling, permitting police to re-approach suspeet® have
previously invoked their rights after a fourteerydareak in custody.
Will the Court apply these doctrines to the Sixtmé&ndment context? |
predict that under the Court’s “fair play” approaohinterrogation law,
the Court will applyThompkinsin the Sixth Amendment context, but
will not apply Shatzer

a. Sixth Amendment Waivershompkinswill Apply
As noted above, iBerghuis v. Thompkinghe Court held that a

245. Montejg 129 S. Ct. at 2089. The majority uses the termdffer” (or a variation
thereof) ten times in its opinio8eed. at 2085-87, 2089-90.

246. 1d. at 2089.

247. 1d. at 2085-87, 2089-90; Maryland v. Shatzer, 130 S1Zit3, 1220-21 (2010).
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suspect’s inculpatory statement, given after thgpsat received and
understood thdiranda warnings, constitute a valid waiver of her Fifth
Amendment right3*® On its face Thompkinsapplies only to the Fifth
Amendment, but courts will soon be asked to deteenwhether the
same waiver rule applies to a defendant protecgefixth Amendment
rights rather than Fifth Amendment rights. Usingaivhhave identified
as the Court’s “fair play” approach to interrogati@aw, there is every
reason to think the Court will apply tAdhompkinsrule equally in the
Sixth Amendment context.

Thompkinamakes the most sense if one assumes that theseugbo
Miranda is to provide a suspect with “fair notice” of hights, not to
actually dispel the coercion of the interrogationm?*° The same logic
applies in the Sixth Amendment context. When poleeek to
interrogate a defendant who has been indicted angpresented by
counsel, “fair notice” requires that the policeifyothe defendant of his
rights to remain silent and to speak only in thespnce of his attorney.
If anything, theThompkinsapproach to waiver is easier to justify in the
Sixth Amendment context than in the Fifth Amendmeoritext. After
all, Fifth Amendment interrogations occur in theique context of
custodial interrogation;Miranda was originally concerned with
dispelling the inherent coercion in custodial imgation®® Sixth
Amendment interrogations, in contrast, do not nesely occur in
custody—the Sixth Amendment applies once the stishas been
indicted and is represented by counsel. Thus, thetChas even less
concern (perhaps no concern at all) with dispelfagential coercion.
As Justice Scalia noted Monteja

[Sixth Amendment interrogations] are theast likely to
pose a risk of coerced waivers. When a defendambtisn
custody, he is in control, and need only shut lderdor
walk away to avoid police badgering. And nonintgative
interactions with the State do not involve the éndntly
compelling pressures,’ that one might reasonaldy ¢euld
lead to involuntary waivers*

Thus inThompkinsthe Court found that the simple act of speaking
was sufficient (given a warning and a presumed rtstdeding thereof)
to constitute a waiver of the suspect’s Fifth Ammedt rights,
notwithstanding the inherently compelling presswkthe interrogation
room. In the Sixth Amendment context, the Court hated that those
“inherently compelling pressures” are not pressntthere is even less

248. Berghuis v. Thompkins, 130 S. Ct. 2250, 25322010).

249. SeesupraSubsection 1.A.3.

250. Miranda v. Arizona, 384 U.S. 436, 468 (1966).

251. Montejg 129 S. Ct. at 2090 (citation omitted) (quotMganda, 384 U.S. at 467).
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reason to be concerned that a defendant’'s choicespak is
involuntary?®® In short, the logic ofThompkinsapplies with even
greater force in the context of Sixth Amendmengrirggations. Under
the Court’s “fair play” approach to interrogatiornmlice must inform
criminal defendants of their right to remain silemd right to counsel
when police approach them outside the presencewisel. Assuming
this “fair notice” has been provided, however, tefendant from then
on speaks at his own risk; answers to questions maist likely be
deemed to be waivers of his Sixth Amendment rights.

b. Sixth Amendment InvocationShatzerShould Not Apply

In Shatzer v. Marylandthe Court created an expiration date for
invocations of the Fifth Amendment right to counsdter a suspect in
custodial interrogation invokes her right to coungelice must cease
guestioning and cannot re-approach that suspedt fontteen days
after release fromMiranda custody”>® In the context of the Sixth
Amendment right to counsel, as opposed to the RAfttendment right
to counsel at issue ishatzer the question of when akdwards
invocation ended never arose. Untiichigan v. Jacksanpolice could
not even approach a represented defendant outseleresence of
counsel to try to discuss the charged offensepmag &s the defendant
had asserted his right to coun$&lMost courts interpretedacksors
prohibition to apply to any represented, chargeféri#ant>> Under
that rule, there was no need to ask how “long” mitial invocation
lasted: given the rule prohibiting police from apgching a defendant
in the first instance, the question of when theyghhire-approach

252. 1d. (quotingMiranda, 384 U.S. at 467).

253. SeesupraSection |.B.

254. Michigan v. Jackson, 475 U.S. 625, 636 (1986)

255. SeeUnited States v. Harrison, 213 F.3d 1206, 1218 @it. 2000) (“[A] defendant
invokes the Sixth Amendment right to counsel asa#ten of law when (1) the defendant retains
counsel on an ongoing basis to assist with a pgnttiminal investigation, (2) the government
knows, or should know, that the defendant has anptégal representation relating to the
subject of that investigation, and (3) the eveninidictment brings charges precisely anticipated
by the scope of the pre-indictment investigatiantgllum v. Warden, 28 F.3d 903, 909 (8th
Cir. 1994) (stating that for represented, chargefértiant, “[t]here is no doubt that Hellum's
right to counsel had attached and been invoked fibis . . . subsequent interrogation”); Dew
v. United States, 558 A.2d 1112, 1116 (D.C. CiB99(‘[W]e see little, if any, room for an
argument that the Supreme Court would permit acpédhiitiated request for a post-indictment
waiver of counsel by a represented defendant, éxthepugh defense counsel.”); United States
ex rel.Espinoza v. Fairman, 813 F.2d 117, 123 n.4 (7th1887) (concluding that there was no
difference, for purposes of triggering protectiorm®tween asserting right to counsel at
arraignment versus merely accepting counsel); StaBoorigie, 41 P.3d 764, 775 (Kan. 2002)
(same); Holloway v. State, 780 S.W.2d 787, 795 (Taxm. App. 1989); State v. Dagnall, 612
N.W.2d 680, 695 (Wis. 2000) (defendant “did notédaw ‘invoke’ his Sixth Amendment right
to counsel because he . . . had an attorney”).
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simply did not arise.

In the wake oMontejq courts will now be called upon to determine
what happens when a charged, represented defeisdamproached by
police for (noncustodial) interrogation and thafethelant invokes the
Sixth Amendment right to counsel. One obvious opti® to rely on
Shatzerand to adopt a fourteen-day break rule beforgemingation is
permitted. For the reasons explained below, thigragch should be
rejected; there is no reason to create any “expiradate” for
invocations of Sixth Amendment rights, because kenliFifth
Amendment invocations, Sixth Amendment invocatiom® more
limited in scope and have a built-in expirationedat

Notwithstanding the similarity between the Fifth Andment right
to counsel (in custodial interrogations) and thetfSAmendment right
to counsel (after the defendant has been chargbd),Court has
consistently created different rules for these tmmendments. Most
notably, the Sixth Amendment right to counsel ifen$e-specific: it
applies only to the offense or offenses with whibk defendant has
actually been chargéd® Putting aside Fifth Amendment protections
(which apply only in custodial interrogations), tBe&xth Amendment
right to counsel only protects defendants with eesgo the charged
crime(s). Police can attempt to interrogate theew@fnt outside of
custody for other uncharged crimes, and need g any warnings.
And if the defendant invokes her Sixth Amendmeghtito counsel as
to the charged crimes, police can still try to irdgate her for other
uncharged crimeS’

The Fifth Amendment, in contrast, met offense-specific: it applies
to all police attempts to interrogate a suspectiabay offense. Thus, a
suspect in custody must be giveviiranda warnings before any
interrogation, no matter whether the interrogatietates to the crime
for which he was taken into custody or for someeptbossible offense.
And when a suspect invokes his Fifth Amendmenttrigh counsel
during a custodial interro%’;\tion, police cannoemipt to interrogate
him about some other mattef.

The Shatzerrule was created in response to this unique feabdr
Fifth Amendment invocations. Because Fifth Amendimaghts are not
tied to any particular offense, a suspect's inviocatof Fifth
Amendment rights potentially lasts forever, andaall crimes: once a
suspect has invoked her right to counsel during @ostodial
interrogation, police are potentially barred froneeattempting to re-

256. Texas v. Cobb, 532 U.S. 162, 167-68 (2001N&ll v. Wisconsin, 501 U.S. 171,
175 (1991).

257. Cobh 532 U.S. at 173-74cNeil, 501 U.S. at 178.

258. Minnick v. Mississippi, 498 U.S. 146, 153 909, Arizona v. Roberson, 486 U.S.
675, 683—-84 (1988); Edwards v. Arizona, 451 U.S,,4/B4—-86 (1981).
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interrogate her, even about some wholly unrelateéthec years later.
Without some “expiration” of the sort createdShatzey Justice Alito’s
extreme hypothetical could occur: a suspect wh@ked his right to
counsel in Maryland in a 1999 interrogation for aded joy riding
could not be questioned in 2009 for a murder in ¥pa®>°

Because the Sixth Amendment right to counsel da¢ssinare this
feature of Fifth Amendment law, nShatzeitype expiration rule is
required. In the Sixth Amendment context, a defatidanvocation of
the right to counsel does not prohibit any futuodige interrogation; it
merely prohibits future police interrogation rethtéo the specific
offense or offenses with which the defendant hesadly been charged.
This means the invocation is limited in both scapd time.

First, as to scope, the invocation only appliestite charged
offenses. If police want to ask the defendant albmeharged offenses,
they are free to do so, even after the defendastirhaoked her Sixth
Amendment rights.

Second, as to time, the invocation of Sixth Amenaiméghts is
limited by the natural life of the existing criminarosecution. Once the
defendant is either convicted (through a guiltyapbe conviction after
trial) or acquitted, the Sixth Amendment prohihitipresumably ends;
because the prohibition is tied to the pendingnsé once the offense
is no longer pending, the prohibition also disappea

Thus, in the Sixth Amendment context, Bieatzerfourteen-day rule
is a solution in search of a problem. In the Sikthendment context,
there is no “eternal invocation” problem: the inabon of the right to
counsel only applies to the offense charged, aatl ghohibition ends
once the charged offense is terminated throughicton, acquittal, or
dismissal of charges.

In addition to being unnecessary, thieatzerule is also undesirable
in the Sixth Amendment context. TBkatzerule states that police may
re-approach a suspect who has invoked his rightotmsel fourteen
days after a release fromiranda custody?® In the Sixth Amendment
context, the suspect need not even be in custotheifirst place. Thus,
the Shatzerrule would turn into a simple fourteen-day ruleice a
represented defendant invokes his right to counselice may re-
approach him fourteen days later to again attermpghterrogate him
outside the presence of counsel. Because the defeneed not be in
“custody,” that part ofShatzermno longer applies. Assuming the Court
createsany type of Edwards protection for the Sixth Amendment
context—any rule prohibiting police from badgeriagdefendant into
reneging on her previous invocation of the rightéonsel—it would be

259. Shatzer Transcrigupranote 116, at 31-32.
260. Maryland v. Shatzer, 130 S. Ct. 1213, 1223.Q2.
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strange to place a two-week expiration date on phatiection. Once a
criminal suspect has been charged and become matlidefendant, his
need for counsel's assistance is heightéfitdn that context, a
defendant who tells police, upon being approaclwdirfterrogation,
that he wants to deal with them only through colnsbkould be
protected against any further police badgering.

Thus, the Shatzer fourteen-day rule is both unnecessary and
undesirable in the context of Sixth Amendment iratmmns. Unlike
Thompking which likely applies in the Sixth Amendment cotitas
well as the Fifth,Shatzershould be limited to the Fifth Amendment
context in which it is needed.

[1l. THE “FAIR PLAY” MODEL: FAULTY PREMISESMAKE FORBAD
DOCTRINE

Parts | and Il described how the Roberts Court riagation
decisions are reshaping both Fifth and Sixth Amesminnterrogation
rules toward the underlying principle of “fair plain interrogations.
Part Il evaluates that change.

The core problem with the Roberts Court’s “fairyjlarinciple is
that, as the Court applies it in the cases discuBeeein, it presupposes
an interrogation suspect who is autonomous, competand
empowered to protect his interests. The “fair playddel represents a
rejection of the Warren Court’s description of tipeoblem: that
individuals undergoing police interrogation facéenent compulsions
that threaten to “exact[] a heavy toll on indivitllinerty and trade[] on
the weakness of individualé® The Warren Court'ssolution to this
problem, in the form of theMiranda and Massiah rules for
interrogation, have been long criticized from bokie right and the
left.23 But the diagnosis itself—that suspects facinggaointerrogation
are vulnerable to abuse and overreaching—has pmoerst, supported
by a growing body of experiential and empiricale@sh?®* Thus, the
Roberts Court's “fair play” principle for interrogan, which
presupposes autonomous suspects who do not neezttfmo from
inherent pressures, does not match the state efvidence.

First, the ongoing trend of DNA exonerations by\dots, including
a number who falsely confessed to their crimes, pas/en that
suspects in interrogation are more susceptiblalgefconfession than

261. This is evident from, among other things, fim that the Sixth Amendment right to
counsel mandates governmental provision of cousiset the defendant has been charged, but
not before SeeBrewer v. Williams, 430 U.S. 387, 398 (1977); Gideo Wainwright, 372 U.S.
335, 344 (1963).

262. Miranda v. Arizona, 384 U.S. 436, 455, 4586@).

263. See supraote 17.

264. Seesupranotes 34—36 and accompanying text.
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had previously been thought possifiitMany people, including judges
and jurors, have long shared a commonsense baktfan innocent
person would not confess to a serious crime exaeqér circumstances
of extreme duress, such as prolonged tofifre.Repeated
exonerations—either by DNA or by the identificatiohthe true guilty
party—of convicts who confessed to serious crimesws that this
commonsense belief is inaccurate, and false cadofessare more
common than we intuitively would gue®€.Thus, “[t]here is a new
awareness among scholars, legislators, courts,equtms, police
departments, and the public that innocent peopéeliaconfess, often
due to psychological pressure placed upon them ngdumolice
interrogations.®®® The Roberts Court’s “fair play” rules presuppadsatt
suspects in interrogation are autonomous agen@btmpf looking out
for their own interests, not inherently vulneralbde police pressures.
That is to say, the “fair play” rules reflect thenamonsense belief that
innocent persons would not falsely confess excapleu extreme
duress, and thus do not need any special protsctimmm police
pressures. Mounting evidence shows this commondeeigef is false,
and re-affrms the Warren Court’'s assumption thaspects in
interrogation are more vulnerable to police presdihian many of us
intuitively believe.

Second, empirical psychological studies have pexvidtoherent
explanations for this phenomenon. Professor BrandlonGarrett
explains that “[s]cholars increasingly study the ygb®logical
techniqgues that can cause people to falsely confasd have
documented how such techniques were used in iregasfdknown false
confessions?*® Indeed, “psychologists have known that people are
highly responsive to reinforcement and subject be taws of
conditioning, and that behavior is influenced mobse perceptions of

265. SeeSteven A Drizin & Richard A. LeoThe Problem of False Confessions in the
Post-DNA World 82 N.C.L. Rev. 891, 904-06 (2004) (“[S]tudies report that thenbher of
false confessions range from 8-25% of the totalcamitages of justices studied, thus
establishing the problem of false confessions Esmding cause of wrongful convictions of the
innocent in America.”).

266. This commonsense belief is typified by Johenty Wigmore's claim that false
confessions were “scarcely conceivable,” “of theesa occurrence,” and that “[n]o trustworthy
figures of authenticated instances exist . .. .JOBN HENRY WIGMORE, A TREATISE ON THE
ANGLO-AMERICAN SYSTEM OFEVIDENCE IN TRIALS AT COMMON LAwW 88 835, 867 (2d ed. 1923);
see alsdSaul M. Kassin et alPolice-Induced Confessions: Risk Factors and Recamdations
34 Law & Huwm. BEHAV. 3, 6, 24 (2010) (“[M]ost people reasonably bedighat they would
never confess to a crime they did not commit angetanly rudimentary understanding of the
predispositional and situational factors that wdell someone to do so.”).

267. SeeDrizin & Leo, supranote 265, at 904—06.

268. Brandon L. GarretiThe Substance of False Confessjofid SAN. L. Rev. 1051,
1052-53 (2010).

269. Id. at 1053.
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short-term than long-term consequence8 Additionally, psychologists
have determined “that individuals are highly vuldgde to influence
from change agents who seek their complia€e.in particular,

suspects in interrogation are vulnerable to idettipsychological tools
relating to “attitudes and persuasion, informatlomad normative
influences, the use of sequential request strategie and the gradual
escalation of commands, issued by figures of aiithdo effectively

obtain self- and other-defeating acts of obedi¢Ate.Custodial

interrogation exploits established psychologicalobtems with

“memory transience, misattribution effects, sugigdity, and bias.?"*

In short, the Roberts Court's presumption that eotp in
interrogation are autonomous agents capable okging their own
interests is wrong. The resulting rules of “faiay! in interrogation fail
to adequately protect the constitutional right agaself-incrimination
and the guarantee of the assistance of counsdl anirminal cases. If
one accepts the premise that the privilege agaipstpelled self-
incrimination applies to custodial interrogatiorhen the Roberts
Court’s refusal to acknowledge the serious compuaksiinherent in
custodial interrogation is wrongheaded. The Couws loffered no
convincing rebuttal of that basic premise; it hast slowly and steadily
marginalized it.

The Court’'s model “works” only by presupposing gplation that
approaches the police with an attitude of suspieioth contempt, rather
than respect and reasonable deference. If the g@tpulexhibits the
attitude toward the police that the Court wouldelik expect and
desire—namely an attitude of respect and reasondéference to
authority—then the Court's model will result in thg@opulation
consistently and predictably making poor choices dastodial
interrogation, and succumbing to the inherent press of the
interrogation room. Ironically, recent studies haseggested that
“innocenceitself may putinnocentsat risk.””’* This happens because
“people who stand falsely accused tend to beliee¢ truth and justice
will prevail and that their innocence will becomeartsparent to
investigators, juries, and others[,]” and thus,hsimmocents “cooperate
fully with Qolice, often failing to realize that el are suspects not
witnesses.?"

If the Court’s “fair play” principle rests on uniesic assumptions

270. Kassin et alsupranote 266, at 15.

271. 1d.

272. 1d. (citations omitted).

273. 1d.

274. 1d. at 22 (citing Saul M. KassirQn the Psychology of Confessions: Does Innocence
Put Innocents at RiskB0 Av. PsYCHOLOGIST215, 223-24 (2005)).

275. Id. at 22—-23 (citing Kassirsupranote 266, at 224).
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about human behavior in interrogation, why is theul® shaping
interrogation law along these misguided lines? Thae& play” model
allows the Court to shapiliranda and related interrogation rules to
facilitate police interrogation and the use of @ssions in criminal
cases, by providing a “safe harbor” for pol#¢®.So long as police
satisfy the requirements of the Court’'s relativelgar and police-
friendly interrogation rules, police interrogatieechniques will not be
overly scrutinized, and the resulting confessionl wery likely be
admissible.

By reformulating theMiranda rules under the “fair play” rubric, the
Roberts Court has made it much easier for policeetxh that safe
harbor. ThroughPowell which required only “fair notice” of rights
rather than clear evidence that the suspect corapdshand appreciates
her rights, the Court imposed a relatively simggquirement on police
(recite some version of the warnings) instead efrtiore difficult task
of ensuring that a possibly uneducated, scaredndefe, or confused
suspect truly comprehends her rights in the ingation setting.
Through Thompkins the Court removed a barrier that might prevent
police from reaching theMiranda safe harbor, by eliminating the
requirement that police elicit a distinct waiveorfr the suspect separate
from and before any admissible confession. Thl®mpkingnakes the
“safe harbor” less dependent on what the suspes dofails to do, and
more within the exclusive realm of police followintpe required
procedures.

Shatzer limited the damage to police interrogation done &y
suspect’s successful invocation of the right tonsml, by allowing
police to return after a fourteen-day breakMiranda custody. The
majority created for police a clear (and not vemgmmus) time limitation
of two weeks, permitting police to again try to gkeaheMiranda safe
harbor. The majority was wholly unconcerned witrstihe Stevens’
objection that by failing to actually provide thaspect with counsel
during that two-week period, the police have effaty misled the
suspect and 7potentially caused the suspect to stader that her rights
are illusory?’” The suspect is told, “You have a right to a lawgering

276. SeeFRIED, supranote 9, at 45 (“[M]ost professional law-enforcermenganizations
had learned to live witMiranda, and even to love it, to the extent that it preddhem with a
safe harbor...."); Kleinsupranote 9, at 1033 (“[A] ‘constitutional safe harbarle’ is a
judicially created procedure that, if properly fnlled by the government actor, insulates the
government from the argument that the constitutiolzause at issue was violated.”).

277. Maryland v. Shatzer, 130 S. Ct. 1213, 12261@2, id. at 1229 (Stevens, J.,
concurring in the judgment) (“When police tell ardigent suspect that he has the right to an
attorney, that he is not required to speak witleouattorney present, and that an attorney will be
provided to him at no cost before questioning, ghéice have made a significant promise. If
they cease questioning and then reinterrogate ubgest 14 days later without providing him
with a lawyer, the suspect is likely to feel thae olice lied to him and that he really does not
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this interrogation.” The suspect responds, “Okayaht a lawyer during
my interrogation.” Police then leave, and no lawigeprovided—even
if the suspect keeps asking his jailers, “Can | ydawyer? The cops
told me | could have one.” Two weeks later, polagain show up,
without a lawyer, and ask to interrogate the suspa@in warning him
that he has a right to a lawyer—the same right reeipusly invoked,

and the same request which did not result in a éaviaging provided.
The reasonable message received by the unsoptesticanate could
well be that the promise of a lawyer is illusorydhat police will recite

certain warnings but not follow through on theiomises?’®

The point here is that the majority’s rule $hatzeris simply not
designed to ensure that a suspect understands igigs rand is
sufficiently empowered to protect those rights dgrithe custodial
interrogation. Rather, the rule created clear,lgaset rules that police
can follow to reach th®iranda safe harbor.

The Sixth Amendment rules, aftélontejq are far less clear than the
Fifth Amendment rules; thus, it is more difficulh tnake definitive
evaluations of the Court’s approach—much of itsrapph remains to
be seen. At a minimuniontejds overruling ofMichigan v. Jackson
begins to create space for police to successfuligriogate charged,
represented defendantdontejogives the Court the space to craft “safe
harbor” rules for police-initiated interrogation fhe Sixth Amendment
context, as it has done in the Fifth Amendment exintWhether the
Court will actually do so remains to be seen.

In Ventris the Court clarified that when police violate tBecth
Amendment interrogation rules (the content of whaeck still largely
uncertain), the violation occurs at the time ofembgation, not when
the statement is later used at trial. Rather thaate a “safe harbor”
rule, the Court inVentris continued its trend of reducing the
consequences for police when they do violate -cuonisnal
interrogation rules—thereby permitting some use aunfessions
obtained in violation of the Sixth Amendment.

If the Roberts Court's “fair play” rules are flawedvhat
interrogation rules should the Court be creating@ @entral flaw in the
Roberts Court approach to interrogation is thatreists on faulty
assumptions about how suspects behave in interoogaflThe best way
forward is to create interrogation rules based dwatwcurrent research
tells us about interrogation. A good start is aitated by Professor Saul

have any right to a lawyer.”).

278. The sophisticated suspect will realize th tvarning, “You have a right to an
attorney during this interrogation,” really meafiyou tell us you want a lawyer, we will stop
interrogating you,”—not that a lawyer will in fadie provided. But of course the latter
message—that the right to a lawyer is instead, iactite, the right to terminate the
interrogation—is not part of the requirbtiranda warnings.
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M. Kassin and his co-authors in their recent ati€lolice-Induced
Confessions: Risk Factors and Recommendafions Those
recommendations include:

1. Videotape custodial interrogations: *“all custddi
interviews and interrogations of felony suspectsusdh be
videotaped in their entirety and with a camera artbht
focuses equally on the suspect and interrog&t0r.”

2. Shift from a “confrontational” model of
interrogation—where guilt is presumed and the sate is

to elicit a confession—to an “investigative” modef
interrogation—where police do not presume guilt but
instead seek to obtain information about criffes.

3. Limit the time a suspect is interrogated andlhal
isolation?®

4. Ban or limit police ability to lie or presentida
evidence to a suspect in interrogation, given mefea
indicating “that outright lies can put innocentsrek to
confess by leading them to feel trapped by theitabiity
of evidence against them®®

5. Ban or more strictly regulate the strategy of
“minimization”—in which police imply leniency for a
suspect who confesses—in light of research shovihmag
implicit promises can put innocents at risk to &ssf by
leading them to perceive that the only way to lesee
escape punishment is bAy complying with the inteatogs
demand for confessiorf®

279. Kassin et alsupranote 266.

280. Id. at 25 (emphasis omitted).

281. Id. at 27-28.

282. Id. at 28.

283. Id. at 28-29 (noting evidence of this problem considts“(1) the aggregation of
actual false confession cases, many of which iramluse of the false evidence ploy; (2) one
hundred-plus years of basic psychology researchichwproves without equivocation that
misinformation can substantially alter people’s uails perceptions, beliefs, maotivations,
emotions, attitudes, memories, self-assessmentseaen certain physiological outcomes, as
seen in studies of the placebo effect; and (3) mauzeexperiments, from different laboratories,
demonstrating that presentations of false evidémoease the rate at which innocent research
participants agree to confess to prohibited a&g thid not commit.”).

284. Id. at 29-30 (evidence of this problem consists of) tfie aggregation of actual false
confession cases, the vast majority of which ingdlthe use of minimization or explicit
promises of leniency; (2) basic psychological reseandicating, first, that people are highly
responsive to reinforcement and make choices degigmmaximize their outcomes, and second
that people can infer certain consequences in liserece of explicit promises and threats by
pragmatic implication; and (3) experiments spealfic demonstrating that minimization



2011] INTERROGATION AND THE ROBERTS COURT 1243

6. Protect particularly vulnerable suspects, such a
“juveniles and people who are cognitively impaired
psychologically disordered®

The central purpose of this Article is to identifiye underlying
principle driving the Roberts Court's reshaping obnstitutional
interrogation law, not to articulate the best seinterrogation rules a
court or legislature could create. Therefore, whilke suggestions above
from a group of experts are certainly a good stast,purpose is not to
fully endorse any particular set of rules.

CONCLUSION

The Roberts Court’s constitutional interrogationcid®mns show
hostility towards the Warren Court’'s deep concean protecting
vulnerable suspects from the coercion of interiogatinstead, the
Roberts Court is reshaping interrogation rules towhe concept of
“fair play” in interrogations, a rubric which prgguoses interrogation
suspects as autonomous agents capable of actinglycpng their own
interests and expected to do so. This underlyisgraption, however, is
unfounded and inconsistent with a steadily growbongy of experience
(in the form of DNA exonerations of convicts whonéessed) and
empirical research. Because the Court’s foundaltipreanise is wrong,
its resulting rules of “fair play” in interrogatiofail to adequately
protect the constitutional right against self-ingnation and the
guarantee of the assistance of counsel in crintiases.

increases the rate at which research participafes leniency in punishment and confess, even
if they are innocent” (citations omitted)).
285. 1d. at 30.



