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Abstract

This Article explores the governance challengese@dsy the BP
Deepwater Horizomil spill and proposes strategies for developingeno
inclusive, responsive institutions to help meetthk begins by analyzing
the incident through five core dimensions—uvertitakizontal, direction
of hierarchy, cooperativeness, and public—private-d¢monstrate the
multilevel, multiactor interactions taking placeafishore drilling and oil
spill regulation. It then explains the ways in whithe complex
interactions in these dimensions translate intar foore governance
challenges: scientific and legal uncertainty, siamgous overlap and
fragmentation, the difficulties of balancing eféaicy and inclusion, and
inequality and resulting injustice. The Article méxtegrates conceptual
approaches from several disciplines to propose thri@ciples for better
multidimensional governance: hybridity, multiscalarclusion, and
responsiveness. It evaluates reform proposals mdle aftermath of the
spill in light of those strategies. It considers #xtent to which citizens’
councils, regulatory burden-shifting, voluntaryuistiy-based regulatory
institutions, and independent scientific and techlimeview bodies should
complement efforts to make the federal process mmg@ous and
adaptive. The Article concludes by discussing tloater applicability of
its analysis of multidimensional governance chajésn
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[Clomplex systems almost always fail in complex
ways. . . . If we are to make future deepwatelidglsafer
and more environmentally responsible, we will ndged
address all [the] deficiencies together; a piecemgaroach
will surely leave us vulnerable to future crises time
communities and natural environments most exposed t
offshore energy exploration and productfon.

1. Nat’L ComM’N ON THEBP DEEPWATERHORIZONOIL SPILL & OFFSHOREDRILLING , REPORT
TO THEPRESIDENT, DEEPWATER THE GULF OIL DISASTER AND THEFUTURE OFOFFSHOREDRILLING, at
viii, x (2011) [hereinafter WTIONAL CoMMISSIONREPORT (quoting NASA,CoLUMBIA ACCIDENT
INVESTIGATION BOARD 6 (2003),available at http://anon.nasa-global.speedera.net/anon.nasa-
global/CAIB/CAIB_lowres_intro.pdf) (internal quotah marks omitted), available at
http://www.gpoaccess.gov/deepwater/deepwater.pdf.
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INTRODUCTION

From a purely physical perspective, theB#epwater Horizowil spill
is overwhelming. Deepwater drilling itself pushde tlimits of our
technical capabilities, and containing a spilhat depth proved extremely
difficult. Nearly five million barrels of oil spi#d into the ocean and an
unprecedented 1.8 million gallons of dispersantsewssed. The full
impacts of the spill on ecosystems and human healtlonly become
clearer over the passage of many yéars.

However, the governance challenges that the spglesents are
equally daunting. The regulatory aftermath of th#l sakes place at the
intersection of two legal regimes: one governirfgtadre activities and the
other addressing oil spills and other disastershBi these regimes
crosscut every level of governance, from intermatido sublocal, and
involve multiple actors at each of these levelse Tverlapping, but
fragmented, applicable law creates conflicts oveowontrols which
aspects of the drilling and the emergency resparse when top-down
and bottom-up approaches are appropriate. In addlithe technological
difficulty requires a high level of involvement bye responsible private
actors (BP and, at times, the companies with wihglbcontracted) in the
governmental response, even as the governmensasosome of those
corporations.

This Article argues that the BPeepwater Horizormil spill and the
response to it represent an important example oltidimaensional
governance in action and provide an opportunitagsessing how law can
approach complexity more effectively. Such an asgest is critical, not
only because of the ongoing pressure to drill deapalso because of the
many other similarly complex problems, such asaterchange, terrorism,
and the global financial crisis. The Article proggda conceptual model for
understanding complex regulatory problems and apphiis model to the
spill; it examines both the core governance chghsrinvolved and how
multidimensional governance—that is, governance ithalves a wide
range of governmental and nongovernmental actorsulmstantively
crosscutting issues at local, state, nationaljrtechational levefs—could

2. Sed\at’'l Comm’n on the B®eepwater Horizo®il Spill & Offshore Drilling, Stopping
the Spill: The Five-Month Effort to Kill the MacomdVell (Staff Working Paper No. 6, 2010),
available athttp://www.oilspillcommission.gov/sites/defaultéfs/documents/Updated%20Cont
ainment%20Working%20Paper.pdf; Nat'l Comm’n on B Deepwater HorizorOil Spill &
Offshore Drilling, The Use of Surface and Subsea Dispersants DutmBPDeepwater Horizon
Oil Spill (Staff Working Paper No. 4, 201@yailable athttp://www.oilspillcommission.gov/sites/
default/files/documents/Updated%20Dispersants%2Bing#e20Paper.pdDne Year Later Press
Pack REsSTORETHEGULF.Gov (Apr. 10, 2011, 3:27 PM), http://www.restorethdggdv/release/
2011/04/10/one-year-later-press-pack.

3. For an analysis of the long-term ecologicalartainties in the context of tHexxon
Valdezspill, see Stanley D. RicPersistence, Toxicity, and Long-Term Environmelmgdact of
the Exxon ValdezOil Spill, 7 U.St. THomMAs L.J. 55 (2009).

4. Professor Zygmunt Plater also uses the terngésystems” to refer to these complex
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be approached more effectively in the future. krmevledges the aspects
of the applicable legal infrastructure that woudddifficult to change and
highlights areas where progress can be made.

In so doing, the Article makes novel theoreticald goractical
contributions. Its conceptual approach builds on prgvious law and
geography scholarship to explore the nature of ichoiensional
governance more thoroughly. This exploration britogether, for the first
time, the legal literatures on dynamic federalisitersystemic governance,
new governance, the New Haven School, global legadalism, and
regulatory institutions; the geography literature ecale; and the
interdisciplinary law—ecology literature on adaptivnanagemerit.
Although each of these literatures has a distiacb&core concepts and
only a few of them have been brought together presly® they share a
core similarity: an engagement with the fluid andmced character of law
across levels of government and among key actbis Article intertwines
their approaches to create a fuller understandingtidimensional
governance.

This fuller understanding is critical to the ArB& practical and
normative contributions. Namely, by embracing thdstantive and
structural complexity surrounding the Bieepwater Horizowil spill, the
Article maps a realistic way forward for addresdimg type of governance
challenge. Its approach is innovative in two priynaays. First, it brings
together concrete regulatory proposals with con@pinodels from a
range of disciplines to frame an integrated wahioking about regulation
in this context. Second, although the Article highls a number of
specific reforms proposed in the aftermath of 8pdl, its focus is on
structuring governance more appropriately. The chas primary
contribution is its analysis of how regulationimstcontext could be made
more inclusive and adaptive without being unmanhbigea

Such an approach is critical in an environment imclv deepwater
drilling is likely to continue for the foreseealflgure. The United States
faces national security concerns due to its depwralen foreign oil, and
efforts to reduce oil dependence are not proceeglingkly enough to

governance structureSeeZygmunt J.B. PlaterThe Exxon Valdez Resurfaces in the Gulf of
Mexico...and the Hazards of “Megasystem Centripet&@arity,” 38 B.CENv. AFFAIRSL. REV.

391 (2011)E-mail from Zygmunt Plater to Hari Osofsky (Feb, 2@11) (on file with author). The
challenges posed by this oil spill might also miklke@propriate for classification as a “wicked” or
even “super wicked” problem, to use the terminolofRRichard LazarusSeeRichard J. Lazarus,
Super Wicked Problems and Climate Change: Reshgitlie Present to Liberate the Futu@z
CORNELLL. Rev. 1153 (2009).

5. For further discussion of each of these liteeg, seénfra Parts 1l and III.

6. For example, Professors J.B. Ruhl and Jamean@al bring together literature on
dynamic federalism, new governance, and transgavental networks, as well as adaptive systems
theory, in their analysis of how to address masgieblems more effectively. J.B. Ruhl & James
SalzmanClimate Change, Dead Zones, and Massive ProblentiseérAdministrative State: A
Guide for Whittling Away98 GiL. L. Rev. 59, 97-98, 102—-08 (2010).
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address these concerns sufficiently in the sham.t®eepwater drilling,
despite its risks, represents one of the biggestnpal sources for
domestic oil production and has increased draniticerecent years as
the technology improve'sAs companies continue to push the boundaries
of technological knowledge, regulators need morfecéfre ways of
managing the risk and complexity associated witbhafre drilling.

Part | considers five dimensions of the legal regiapplicable to
deepwater drilling and oil spills: vertical (acrdssels of governance),
horizontal (within a level of governance), directicof hierarchy,
cooperativeness, and public—private dynamics. IPHrén presents four
core governance challenges emerging from the negutomplexity:
scientific, technological, and legal uncertaintggdl overlap and
fragmentation; the difficulties of balancing efaicy and inclusion; and
inequality and resulting injustice. Part Il recommds principles for
addressing these governance challenges and apipdiesto post-spill
reform proposals to analyze strategies for betmrporation of state and
local actors and of structures for dynamic learniige Article concludes
by considering this oil spill in the larger context multidimensional
governance challenges and examining possibilibeghie road ahead.

|. THE DIMENSIONS OFDEEPWATERDRILLING AND OIL SPILLS

A staggering quantity of law applies to deepwatdiirty and oil spills,
even if one focuses only on the core regime andonobther related
important issues, such as waste disposal and wadfety. This Part
attempts to make some sense of this morass by iniggrihe law
conceptually rather than substantively. It analyfigs crosscutting
dimensions of the applicable law that shape thsipiisies for effective
governance of drilling and disaster response. Tisé ivo dimensions
define the spatial characteristics of the relevamt and regulation:
interactions happen across vertical and horizaxas among entities at
different levels of government and within the sdewel of government.
The other three dimensions are more crosscuttidglafine the nature of
these spatial interactions. They focus on issues hadrarchy,
cooperativeness, and public—private interactfons.

7. SeeNat'l| Comm’n on the BDeepwater Horizo®©il Spill, A Brief History of Offshore
Drilling (Staff Working Paper No. 1, 201@vailable athttp://www.oilspillcommission.gov/sites/
default/files/documents/A%20Brief%20History%200f%Xtshore%20Drilling%20Working%2
OPaper%208%2023%2010.pdf (describing how advamcéschnology from the 1980s to the
present day have permitted increased offshorendyjliFor an analysis of why less pressure exists
to drill in the Great Lakes and of the potentialddditional regulation there, see Noah D. Hail,
and Freshwater Don’t Mix: Transnational RegulatiofDrilling in the Great Lakes38 B.CENv.
AFFAIRSL. Rev. 305 (2011).

8. In my previous work, | have applied the firstf of these dimensions to analyzing the
Obama Administration’s approach to climate chaggeHari M. OsofskyDiagonal Federalism
and Climate Change: Implications for the Obama Adstiation 62 ALA. L. Rev. 237,265-85
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A. Vertical

First, and most fundamentally, the applicable lawmultiscalar—
international, federal, state, and local. This Bet analysis of the
vertical dimension focuses on the way in which &wlifferent levels of
government applies to deepwater drilling and thk. $p

International law provides the United States witéa property rights
that make deepwater drilling possible and withitlcentives to drill deep.
It also helps to establish the regulatory frameworkmobile offshore
drilling units (MODU) like theDeepwater HorizonAlthough many
international agreements and customary interndtidena principles
potentially apply to both drilling and the spiliyree types of international
law are most fundamental.

First, the principle of state sovereignty over nalttesources provides
nation-states with property rights to their natueslources. These property
rights ensure that the geopolitics of oil revolk@uad the physical location
of the resource. Because oil is mainly locatedumndries with which the
United States has complex political relations, independence as a
component of energy independence has become aalaexurity issu&’

(2011). This Article adds the public—private dimengo its analysis, because that dimension plays
such a critical role in structuring the governmérgaponseSee infraSection |.E.

9. For asurvey of scholarship examining regutatibdifferent scales and across scales, see
Osofsky, supranote 8, at 273-78. The scholarship connectingintternational to multilevel
domestic interactions has particular salience is ¢bntext.SeeRobert B. AhdiehDialectical
Regulation 38 @NN. L. Rev. 863 (2006) [hereinafter Ahdiebjalectical Regulatiofy Robert B.
Ahdieh,Foreign Affairs, International Law, and the New [eealism: Lessons from Coordination
73 Mo. L. Rev. 1185 (2008); Robert B. AhdieRrom Federalism to Intersystemic Governance:
The Changing Nature of Modern Jurisdictj&Y Bviory L.J. 1 (2007); Daniel A. FarbeClimate
Change, Federalism, and the Constituti®® Ariz. L. REv. 879 (2008); Douglas A. Kysar &
Bernadette A. Meylell,ike a Nation State55 UCLAL. Rev. 1621 (2008); Judith Resnikaw's
Migration: American Exceptionalism, Silent Dialoguand Federalism’s Multiple Ports of Entry
115 YaLE L.J.1564,1627-332006);Judith Resnik, Joshua Civin & Joseph Frirditifying Kyoto
at the Local Level: Sovereigntism, Federalism, dndnslocal Organizations of Government
Actors (TOGAS)50ARIz. L. Rev. 709,727-28(2008);Richard B. StewartStates and Cities as
Actors in Global Climate Regulation: Unitary vs.uPdl Architectures 50 Ariz. L. Rev. 681
(2008); Tseming Yang & Robert V. Percivihe Emergence of Global Environmental .86
EcoLoGy L.Q. 615 (2009). For a discussion of the interactietween the subnational and
international at the 2008 American Society of In&gional Law Annual Meeting, see Robert B.
Ahdieh et al. When Subnational Meets International: The Politicsl Place of City, State, and
Province in the World102 Av. SoC'y INT'L L. Proc. 339 (2008).

10. For an analysis of how state sovereignty oaéural resources enmeshes oil corporations
in armed conflict, see Robert Dufresiide Opacity of Oil: Oil Corporations, Internal Viice,
and International Law 36 N.Y.U.J.INT'L L. & PoL. 331 (2004). For a discussion of the
reaffirmation of the principle of state sovereigrdyer natural resources in the context of
international energy law, see Melaku Geboye DE3REC Production Management Practices
Under WTO Law and the Antitrust Law of Non-OPEC fides 28 JENERGY & NAT. RESOURCES
L. 439 (2010). For a broader discussion of state say®ly over natural resources in international
environmental law, sSeeEBRGEELIAN,, THE PRINCIPLE OFSOVEREIGNTY OVERNATURAL RESOURCES
(1979); Nco SCHRIIVER SOVEREIGNTY OVERNATURAL RESOURCESBALANCING RIGHTS ANDDUTIES
(1997); Hari M. Osofskyi.earning from Environmental Justice: A New Modellfdgernational
Environmental Rights24 San. ENvTL. L.J. 71 (2005); Annecoos Wiersenfa, Train Without
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The U.S. cannot achieve oil independence from lzeskd resources
alone, and thus feels pressure to drill deep inotean where there are
promising large oil reserves, despite the techncédglifficulties.

Second, the United Nations Convention on the Lawthef Sea
(UNCLOS)} to which the United States is not party but largetognizes
as customary international laWestablishes that the U.S. property rights
extend into the deepwater, which allows it to di@pecifically, under
UNCLOS, nations can establish a 200-mile excluggenomic zone
(EEZ) in the water off their shores. Deepwatedidglsites, such as that of
the Deepwater Horizonare located in the U.S. EEZ and thus fall under
U.S. regulatory authorit} In addition, UNCLOS requires states to engage
in environmental protection and contains meastegarding oil spilld? It
also has provisions for navigating the legal diffies raised when ships,
like the MODU at issue here, carry a flag from artoy that is home to
neither the drilling corporation nor the drillinges*> Although UNCLOS
establishes flag states’ duties to enforce enviemtal protection, the
Marshall Islands, the flag state of tBeepwater Horizorand a crucial
regulator in this case, has less rigorous regulaa enforcement than the
United States®

Third, the United States is party to complementeoyventions
developed under the auspices of the Internatioraltivhe Organization
(IMO) that create obligations for member statesestablish safety
standards and to prevent and respond to oil sgills. example, the
International Convention on Qil Pollution Preparess) Response and Co-
operation, to which the United States is a paig,provisions throughout
that apply to “offshore unit[s],” which are definad “any fixed or floating
offshore installation or structure engaged in gasoib exploration,
exploitation or production activities, or loadingunloading of oil.*’ In
addition, the IMO passed a resolution in 2009 éistaing a Code for the

Tracks: Rethinking the Place of Law and Goals iniEmmental and Natural Resources L8
ENvTL. L. 1239, 1283 n.261 (2008).

11. United Nations Convention on the Law of tha,32ec. 10, 1982, 1833 U.N.T.S. 397
[hereinafter UNCLOS].

12. See generallyJohn A. Duff, The United States and the Law of the Sea Convention
Sliding Back from Accession and Ratificatidt QceEaN & CoAsTALL.J. 1, 10 (2006) (discussing
the U.S. relationship with UNCLOS).

13. SeeUNCLOS, supranote 11, arts. 55-57; Scott J. Shackelfdrde Tragedy of the
Common Heritage of Mankin@8 San. ENvTL. L.J. 109, 127 n.76 (2009).

14. SeeUNCLOS,supranote 11, arts. 192—-237.

15. Seedid. art. 217.

16. SeeDavid HammerKenner Hearing: Marshall Islands-Flagged Rig in &dlil Spill
Was Reviewed in FebruamoLa.com (May 12, 2010, 4:27 PM), http://ww.nola.com/neyusf-
oil-spill/index.ssf/2010/05/kenner_hearing_marshaland.html.

17. International Convention on QOil Pollution Paegdness, Response and Co-operation art.
2(4), Nov. 30, 1990, S. Treaty Doc. No. 102-11, 1&2N.T.S. 51. For a discussion of the
relationship between UNCLOS and these conventgees Craig H. AllenRevisiting the Thames
Formula: The Evolving Role of the International Mane Organization and Its Member States in
Implementing the 1982 Law of the Sea Conventiore\n DIEGOINT'L L.J. 265, 271-87 (2009).
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Construction and Equipment of Mobile Offshore Dmdj Units (2009
MODU Code) to supersede its 1989 code. The newwdldse applicable
to new construction beginning in 2012, and so tderacode applies to the
Deepwater Horizorl® The United States meets these obligations through
statutory provisions and regulations, which aresgaity implemented by
the U.S. Coast Guard.

This international legal framework lays the groundafor the rest of
the complexities in the vertical dimension. In thé&. federal system of
government, federal, state, and local law eachydplarticular aspects of
the BPDeepwater Horizomwil spill. With respect to the regulation of the
offshore drilling itself, the law at first blush tislatively straightforward.
Because the blowout took place at a well approehgdorty-one miles
from the coast, the federal government, based erOtlter Continental
Shelf Lands Act (OCSLA) and Coastal Zone Managemeh(CZMA),
regulated the drilling® Although the Obama Administration’s decision to
issue now-defunct moratoria on deepwater drillmtipe Gulf—first based
on depth and then based on technology—createdisgymt controversy
and lawsuits, those suits challenged the appremess of the decision, not
of the governance levél.

However, another layer of multiscalar law interaats that regulatory
regime due to the many corporations involved thhosgbcontracting
relationships in the drilling project. Although BRs the lesse®, has

18. Seelnt’l Maritime Org. [IMQ], Code for the Construction and Equipment of Mobile
Offshore Drilling Units at 2, IMO Assemb. Res. A.1023(26) (Jan. 18, 20&0ailable at
http://www.vta.ee/atp/public/A_26-Res.1023.pdf.

19. QURRY L. HAGERTY & JONATHAN L. RAMSEUR, CONG. RESEARCH SERV., R41262,
DeePWATERHORIZON OIL SPILL: SELECTED ISSUES FORCONGRESS13-18(2010), available at
http://www.fas.org/sgp/crs/misc/R41262.pdf.

20. SeeCoastal Zone Management Act, 16 U.S.C. §8 1451266€); Outer Continental
Shelf Lands Act, 43 U.S.C. 88 1331-56a (2006); BRess Release, BP Confirms that Transocean
Ltd Issued the Following Statement Today, Apr. 2010, http://www.bp.com/genericarticle.
do?categoryld=2012968&contentld=7061443 (lastetkiluly 28, 2011). The division of state and
federal authority over the submerged land offskeorgained in these statutes was established under
the Submerged Lands Act, ch. 65, 67 Stat. 29 (1@%5Rlified as amended at 43 U.S.C. §§ 1301
15). For an analysis of that evolution, see Raéhebalcido,Offshore Federalism and Ocean
Industrialization 82 TuL. L. Rev. 1355, 1375-96 (2008).

21. Forthe decisions staying the first moratorisegHornbeck Offshore Services, L.L.C. v.
Salazar No. 10-30585, 2010 WL 3219469, at *1¢5th Cir. Aug. 16, 2010) (per curiam), and
Hornbeck Offshore Services, L.L.C. v. Salag&6 F. Supp. 2d 627, 639 (E.D. La. 2010). For the
decisions on the second moratorium, Heenbeck Offshore Services, L.L.C. v. Salala6 F.
App’x 147, 148 (5th Cir. 2010) (per curianijprnbeck Offshore Services, L.L.C. v. Salakl.
10-1663, 2010 WL 3523040 (E.D. La. Sept. 1, 20Ed)sco Offshore Co. v. Salazhio. 10-1941,
2010 WL 4116892, at *5 (E.D. La. Oct. 19, 2010)r Bo analysis of the issues surrounding the
moratoria, see @RRY L. HAGERTY, CONG. RESEARCHSERV., R41132 OUTER CONTINENTAL SHELF
MORATORIA ON OIL AND GAS DEVELOPMENT and &dSePHR. MASON, THE ECONOMIC COST OF A
MORATORIUM ON OFFSHOREOIL AND GAS EXPLORATION TO THEGULF REGION (2010),available at
http://www.noia.org/website/download.asp?id=40016.

22. BP, DEEPWATERHORIZON ACCIDENT INVESTIGATION REPORT 9 (2010),available at
http://www.bp.com/liveassets/bp_internet/globallbgidglbp_uk_english/incident_response/STA
GING/local_assets/downloads_pdfs/Deepwater_Hori2gnident_Investigation_Report.pdf
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primary legal responsibility for the spill, elevesther companies
(depending on whether one treats subsidiaries parate companies)
played important roles. Regarding the rig itsel& B Falcon, originally
incorporated in Delaware, designed Deepwater Horizomefore being
achuired by the Swiss-incorporated Transocean—ttirert owner of the
rig.“* Hyundai Heavy Industries, incorporated in Southdégtthen built
the rig. Transocean Triton Asset Leasing GmbH, sSwubsidiary of
Transocean, operated the rig and registered itrumdéarshall Islands
flag.2* The Delaware-incorporated Halliburton Energy Sersidid cement
work for the well and had employees onfreepwater Horizoat the time
of the explosiorf® The Swiss-incorporated Weatherford Internatiomel,L
which has subsidiaries incorporated in Bermudaidware, worked on
the casing process for the well and designed tiat flcollar*®
Schlumberger Ltd., which is incorporated in Curagad based in the
Netherlands, was supposed to perform a final tasa avell seal the
morning of the explosion, but BP canceled the tasd sent
Schlumberger’'s employees back to Louisidh@ameron International,
another Delaware-incorporated company, manufactuhed ill-fated
blowout preventer used on the ffigBP hiredM/V Damon B. Bankston
registered under the U.S. flag, to service thethigpoat was used after the
explosion to evacuate workérs.M-I Swaco, a joint subsidiary of
Schlumberger and Smith International, served as&@s of mud engineers
and had employees on board the rig at the timiesoéxplosion’ Finally,
Delaware-incorporated Anadarko Petroleum Corp. 025% stock and
MOEX Offshore 2007 (also incorporated in Delawarsegart of Japanese
company Mitsui & Co. Ltd.) owns 10% stock in MaconBrospect,

23. SeeR & B Falcon, Current Report (Form 8-K), at 2 (Adg, 2001); Transocean Inc.,
Annual Report (Form 10-K), at 5, exhibit 21 (Mar.2D07); Transocean Ltd., Current Report
(Form 8-K) (Apr. 22, 2010); MLcoLM SHARPLES ET AL, OFFSHORERISK & TECHNOLOGY
CONSULTING INC., prepared for MINERALS MANAGEMENT SERVICE, POST MORTEM FAILURE
ASSESSMENT OF MODUs DURING HURRICANE IvaN 50-51 (2004), available at
http://www.boemre.gov/tarprojects/548/lvan_FinalBepdf.

24. SeeSHARPLES ET AL, supranote 23; Transocean Inc., Annual Repsupranote 23, at
exhibit 21; Hyundai Heavy Indus. Co., Initial Staent of Beneficial Ownership (Schedule 13G)
(Aug. 13, 2007).

25. DEEPWATER HORIZON ACCIDENT INVESTIGATION REPORT supranote 22, at 23, 33;
Halliburton Co., Current Report (Form 8-K) (Dec. 2010).

26. DEEPWATERHORIZONACCIDENTINVESTIGATION REPORT, supranote 22, at 70; Weatherford
Int'l Ltd., Annual Report (Form 10-K), at exhibifl2l (Mar. 8, 2011).

27. Schlumberger N.V., Annual Report (Form 104Rgl§. 4, 2011)Schlumberger Says Its
Crew Left Horizon Day of Fire ReuTeErs May 20, 2010, http://www.reuters.com/
article/idUSTRE64J0GS20100520.

28. Cameron Int'l Corp., Current Report (Form 8{8an. 7, 2011)DEePWATERHORIZON
ACCIDENT INVESTIGATION REPORT, supranote 22, at 154see alsdDeepwater Horizomlowout
Preventer‘Faulty"—Congress BBC News (May 13, 2010), http://news.bbc.co.uk/2/hi/8679090
stm.

29. DEEPWATERHORIZONACCIDENT INVESTIGATION REPORT, supranote 22 at 24.

30. Id. at 33; Corporate Profile M-I Swaco, http://www.slb.com/services/miswaco/
about.aspx.
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Mississippi Canyon 252, the site wh&eepwater Horizonvas working
at the time of the oil spifi*

Because these companies are incorporated in atat8.(specifically
Delaware) and countries around the world, a widgeaf law potentially
applies to them. In addition, although the fedegavernment has
regulatory authority over the site through OSCL#ate law as surrogate
federal law applies to the extent it is not incofitga with other federal
laws and regulations applicable to the contragtlationships among the
companies. Because Macondo Prospect, Mississipgiad®52—the site
of the explosion and spill—is off the coast of Lsiana, that state’s
contract law is applied as federal law to these centvacting
arrangement¥’

The response and spill liability regimes arguabbge even more
complex issues of regulatory scale. The federaleguwent largely
controlled the response under the National Oilldadardous Substances
Pollution Contingency Plan, also known as the Neti€Contingency Plan
(NCP). The NCP is required under the ComprehenSiwaronmental
Response, Compensation, and Liability Act of 198IERCLA) as
amended by the Superfund Amendments and Reauttionzect of 1986
(SARA), the Clean Water Act (CWA), and most recgrttie Oil Pollution
Act of 1990 (OPA)* The NCP sets up a federally controlled approach to
the response, with opportunities for involvemend aput by key state
actors. Although the Robert T. Stafford DisastelidR@and Emergency
Assistance Act (Stafford Act) allows for a much ma@tate-controlled

31. See [BEPWATERHORIZON ACCIDENT INVESTIGATION REPORT, supra note 22, at 15;
Anadarko Petroleum Corp., Current Report (Form §N9v. 12, 2010); Complaint at 117-18, 26,
28-29, United States v. BP Exploration & Prod. IiNn. 2:10-cv-04536 (E.D. La. filed Dec. 15,
2010).

32. See43 U.S.C. § 1333 (2006); Fruge rel.Fruge v. Parker Drilling Co., 337 F.3d 558,
560 (5th Cir. 2003) (Federal jurisdiction is predicated on the Outer @@mtal Shelf Lands Act
(OSCLA) . . . [and] OCSLA adopts the law of theadjnt state (Louisiana) as surrogate federal
law, to the extent that it is not inconsistent witther federal laws and regulations.” (citations
omitted)). For an example of the relevant Louisiana law, lseeRev. STAT. ANN. § 9:4807(C)
(2010) (“A subcontractor is one who, by contractimdirectly with a contractor, or by a contract
that is one of a series of contracts emanating &@ontractor, is bound to perform all or a pa# of
work contracted for by the contractor.”).

33. 40 C.F.R. § 300.2 (“The NCP is required bytieac105 of the Comprehensive
Environmental Response, Compensation, and Lialfitityof 1980, 42 U.S.C. § 9605, as amended
by the Superfund Amendments and ReauthorizationohAct986 (SARA), Pub. L. 99-499,
(hereinafter CERCLA), and by section 311(d) of@ean Water Act (CWA), 33 U.S.C. § 1321(d),
as amended by the Oil Pollution Act of 1990 (OF2)b. L. 101-380. In Executive Order (E.O.)
12777 (56 FR 54757, October 22, 1991), the Presitidagated to the Environmental Protection
Agency (EPA) the responsibility for the amendmehthe NCP. Amendments to the NCP are
coordinated with members of the National ResporesT(NRT) prior to publication for notice
and comment. This includes coordination with theldfal Emergency Management Agency
(FEMA) and the Nuclear Regulatory Commission inesrtb avoid inconsistent or duplicative
requirements in the emergency planning resportisibf those agencies. The NCP is applicable to
response actions taken pursuant to the authouitiéer CERCLA and section 311 of the CWA, as
amended.”).
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emergency response and was invoked in the afterofatte spill, the
response has been organized primarily througrether&l NCP structurg.

Local government and local and sublocal communibugs have also
been involved in an array of response and cleaffags which at times
have 3lg)een coordinated with NCP efforts and at tinae® conflicted with
them:

OPA, paired with the CWA and other environmental,larovides a
federal framework for oil spill liability, but exjitly does not preempt
similar state laws® Some of the impacted Gulf Coast states have laws
similar to the OPAY! In this case, BP voluntarily gave funds directlyte
states and to a trust fund used to establish thieC@aast Claims Facility
(GCCF), which as of July 14, 2011, has paid ou638,447,977.61 to
197,671 successful claimaritsdowever, the GCCF may not meet BP’s
obligations under the OPA, and the federal goventrnas sued BP under
both the OPA and CWA In addition to a handful of other regulatory suits
by nongovernmental organizations, numerous impdaghididuals have
sued BP under state tort law, and injured oil raykers have also sued
under federal admiralty laf.In April 2011, BP agreed to provide one

34. SeeRobert T. Stafford Disaster Relief and Emergensgigtance Act, Pub. L. No. 100-
707, 102 Stat. 4689 (codified as amended at 420J.8.5121 (1988))See Decision-Making
Within the Unified Comman@at’'| Comm’n on the B®eepwater Horizo®il Spill and Offshore
Drilling, Staff Working Paper No. 2, 2010ayvailable athttp://www.oilspillcommission.gov/
sites/default/files/documents/Updated%20Unified%e@@@and%20Working%20Paper.pdf
(analyzing the response to the oil spill underNiGP).

35. SeeDecision-Making Within the Unified Commarsdipranote 34, at 15.

36. 33 U.S.C. § 2718 (2006).

37. Foradiscussion of “state mini-OPAs,” seagtgA. Millan, Escaping the “Black Hole”
in the Gulf 24 TuL. EnvTL. L.J.41,66—67(2010).For an exploration of BP’s potential liability
under the National Marine Sanctuaries Act, see Réhindis Craig,The Gulf Oil Spill and
National Marine Sanctuarieg0 ENvTL. L. REP. NEWS& ANALYSIS 11074 (2010).

38. SeeGULF CoASTCLAIMS FACILITY , OVERALL PROGRAM STATISTICS: STATUS REPORT AS OF
JuLy 14,2011(2011), http://www.gulfcoastclaimsfacility.com/GCQOBverall_Status_Report.pdf
(status report dated July 14, 2011 on file with EHerida Law Review Frequently Asked
Questions GULF CoAsT CLAIMS FACILITY, http://www.gulfcoastclaimsfacility.com/fag#Q1 gta
visited July 10, 2011);Government Claims and Funding Requesi® (Aug. 2010),
http://www.bp.com/liveassets/bp_internet/globallbgidglbp_uk_english/gom_response/STA
GING/local_assets/downloads_pdfs/Government_Claamd_Funding_Requestsfact_sheet.pdf;
Jackie Calmes & Helene Coop@&® to Set Aside $20 Billion To Help Oil Spill Ving N.Y.
TIMES, June 17, 2010, http://query.nytimes.com/gst/agimhtml?res=9503E5DE143FF934A25755
C0A9669D8B63&ref=gulfofmexico2010&pagewanted=1.

39. Complaintsupranote 31, at 3. For an analysis of whether the Gi8€énstituted under
the OPA and ways in which, if so, it violates thBA) see Hari M. Osofsky, Kate Baxter-Kauf,
Bradley Hammer, Ann Mailander, Brett Mares, AmydRigky, Andrew Whitney & Laura Wilson,
Environmental Justice and the BErRepwater Horizo®il Spill, N.Y.U EnvTL. L.J. (forthcoming
2011) (manuscript on file with authors). For anlgsia of ways in which issues arising in the
CERCLA context may also become concerns for the EG€e Alfred R. Light, The Deepwater
Horizon Oil Spill Trust and the Gulf Coast ClaimadHity: The “Superfund” Myth and the Law of
Unintended Consequences (unpublished manuscriptjléowith author).

40. For a summary of the lawsuits over thelBepwater Horizomwil spill, see Tom Hals &
Xavier Briand Summary and Status of Gulf Oil Disaster LitigatiZW6URANCEJ. (Dec. 16, 2010),
http://www.insurancejournal.com/news/national/2AP016/115707.htm. The ouisiana Law



1088 FLORIDA LAW REVIEW [Vol. 63

billion dollars, constituting a not-yet-determingwrtion of its total
liability, to the federal government and impactedIfGCoast states to
support restoration projects.

In the vertical dimension, then, the multilevekiractions take place in
an environment of strong federal control. As diseasin Sections I.C and
l.D, this overarching structure raises questiormiaboth the direction of
hierarchy and level of cooperativeness of key pkaye

B. Horizontal

The legal complexity does not end in the verticgalehsion. Because of
the crosscutting nature of both drilling and thél,spumerous types of
entities at each level of government have legiteniagally based interests
in being involved that often interattFor the sake of manageability, this
Section focuses on the relevant federal agenciggvia sense of the
horizontal overlap at that dominant level.

Regulation of offshore drilling largely takes plaoader the dual
auspices of the Department of the Interior (DOK) &me Coast Guart.
Prior to the BFDeepwater Horizoroil spill, the DOI regulated drilling
under the Minerals Management Service (MMS). Howerehe wake of
the spill, Secretary of the Interior Ken Salazasuexd Order 3299,
separating the MMS into the Bureau of Ocean Endfigyagement,
Regulation, and Enforcement (BOEMRE); the BureauSafety and
Environmental Enforcement; and the Office of NdtR@source Revenue.
This change separated leasing, environmental agrsand money
collection, but also created more opportunitiesifmizontal interactioft*

Reviewdedicated a special issue to exploring liabilitg @ompensation in the aftermath of the
spill. SeeThomas C. Galligan, JrDeath at Sea: A Sad Tale of Disaster, Injusticed an
Unnecessary Risk1 La. L. Rev. 787 (2011); Patrick H. Martifhe BP Spill and the Meaning of
“Gross Negligence or Willful Miscondutt71 La. L. Rev. 957 (2011); Linda S. Mullenix,
Prometheus Unbound: The Gulf Coast Claims Facditya Means for Resolving Mass Tort
Claims—A Fund Too Fai7l La.L. Rev. 819 (2011); Kenneth M. Murchisolniability Under the
Qil Pollution Act: Current Law and Needed Revisions LA. L. REv. 917 (2011).

41. John M. BrodeBP Agrees to Pay $1 Billion for Start of Gulf Reatmn, N.Y. TIMES,
Apr. 21, 2011, http://www.nytimes.com/2011/04/2&sce/earth/22spill.html?ref=gulfofmexico
2010

42. | examined scholarship on horizontal dynarimicay consideration of that dimension in
Osofsky,supranote 8, at 273-78. For examples of scholarshipded on horizontal dynamics,
sometimes in interaction with other dimensions Ak ErbsenHorizontal Federalism93MINN.

L. Rev.493,498-51(02008),andNoah D. Hall, Toward a New Horizontal Federalism: Interstate
Water Management in the Great Lakes Regii. CoLo. L. Rev. 405, 448-56 (2006).

43. SeeDecision-Making Within the Unified Commarsdipranote 34, at 1-3.

44. Ken Salazar, U.S. Secretary of the Interiecr&arial Order No. 329Establishment of
the Bureau of Ocean Energy Management, the BureSafety and Environmental Enforcement,
and the Office of Natural Resources Reven(day 19, 2010), available at
http://Amww.doi.gov/deepwaterhorizon/loader.cfm?csiMle=security/getfile&PagelD=32475. For a
discussion of the ways in which outside reviewe@dilo catch problems with MMS analysis and of
how outside review could be more effective, sedyHodbremus,;Through Another’s Eyes: Getting
the Benefit of Outside Perspectives in EnvironmdRéxiew 38 B.C.ENv. AFFAIRSL. REv. 247
(2011).
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The administrative reform process has continuethduhe year since the
spill, with Secretary Salazar and BOEMRE Directachael R. Bromwich
announcing in January 2011 that BOEMRE will betfartsubdivided by
October 2011 into the Bureau of Ocean Energy Mamagé (BOEM),
which will focus on “the resource development andrgy management
functions,” and the Bureau of Safety and Environtake&nforcement
(BSEE), which will perform the “the safety and emfement functions?®

In addition to this reorganization, Secretary Salaso established a
new Ocean Energy Safety Advisory Committee, “a @gremt advisory
body of the nation’s leading scientific, enginegriand technical experts
who will provide critical guidance on improving sffore drilling safety,
well containment, and spill response,” in Janudy12® The committee
quickly began its work, and by July 2011, had hieddecond meetind.

The Coast Guard also oversees offshore drillingh) loth respect to
safety and spill response. Its regulatory authdaotyses on the platform
level of the MODU, as opposed to the BOEMRE'’s ragah of the
subplatform drilling systems.

The NCP anticipates the need for many horizontaféctions and for a
clear leader in response to disaster. To thatieedtablishes a national
response team of fifteen key federal departmemtsageancies and regional
response teams that include state and local goerhrepresentatives.
The response effort is led by a unified commantesyswhich is headed
by the On-Scene CoordinatbrBecause this spill took place in coastal
waters rather than on land, the On-Scene Coordingte drawn from the
Coast Guard; Captain Joseph Scott Paradis origisai/ed in this role as
his sector led the initial response, but then AdimiMary Landry,
commander of the Eighth Coast Guard District, regdhim, followed by
Rear Admiral James Watson, Rear Admiral Paul Zukwarfd Captain

45. SeePress Release, Dep't of Interior, Salazar, Bromwiminounce Next Steps in
Overhaul of Offshore Energy Oversight and Managem@an. 19, 2011)available at
http://www.doi.gov/news/pressreleases/Salazar-Brichw&nnounce-Next-Steps-In-Overhaul-of-
Offshore-Energy-Oversight-and-Management.dfact Sheet: The BSEE and BOEM Separation
DeP T OFINTERIOR (Jan. 19, 2011), http://www.doi.gov/news/presssds/upload/01-19-11 Fact-
Sheet-BSEE-BOEM-separation-2.pdf.

46. Press Releassypra note 45; Establishment of the Ocean Energy Safeyisory
Committee, 76 Fed. Reg. 4128 (Jan. 24, 20QtgEan Energy Safety Advisory Committee Charter
BUREAU OF OCEAN ENERGY MANAGEMENT, REGULATION AND ENFORCEMENT (Jan. 19, 2011),
available athttp://www.boemre.gov/mmab/PDF/CommitteeChartdt.pd

47. Press Release, Dep't of Interior, Salazar daMembers of Ocean Energy Safety
Advisory Committee to Guide Oil and Gas Regularggram Reform (Mar. 11, 2014yailable
at  http://www.doi.gov/news/pressreleases/Salazar-Savembers-of-Ocean-Energy-Safety-
Advisory-Committee-to-Guide-Oil-and-Gas-Regulat®negram-Reform.cfm; Ocean Energy
Safety Advisory Committee; Notice of Meeting, 7@FReg. 18,232 (Apr. 1, 201Xycean Energy
Safety Advisory CommitteBUREAU OF OCEAN ENERGY MGMT., REGULATION & ENFORCEMENT,
http://www.boemre.gov/immab/EnergySafety.htm (lasited July 10, 2011).

48. HAGERTY & RAMSEUR, supranote 19, at 13-18

49. 40 C.F.R. 88 300.105(c), .110(a), .175(b) ©00

50. See id§ 300.105(c), (d).
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Lincoln Stroh> In addition to the Unified Area Command, threddeat
Command Posts were established, in Houma, Louiskémaston, Texas;
and Mobile, Alabama?

The Coast Guard designated the disaster as a “SpiNational
Significance” by late April and, as a result, aiNaal Incident Command
was also established, with Admiral Thad Allen deaigd as the National
Incident Commande?f This designation raised another horizontal
governance question, which the NCP does not andeany: what is the
role of the National Incident Commander in relattorthe Federal On-
Scene Coordinator? In this case, the key entitiethe response team
divided responsibility three ways: (1) the Unifisslea Command
coordinated resources, communications, and theaeship with BP; (2)
the Incident Command Posts made key tactical aachtipnal decisions in
their respective regions; and (3) the Nationaldant Command responded
to high-level media and political inquiriés.

In practice, however, many important horizontatiattions took place
outside of the chain of command established iflN\G®. To some extent,
this activity likely arose from the magnitude otthpill; agency heads
played an active role in interagency conferencéscalipplanting their
designated team members in the national respaase But in many other
instances, key agencies, particularly the Enviramadd’rotection Agency
(EPA), National Ocean and Atmospheric Agency (NOA&)d United
States Geological Survey (USGS), made importansides outside of the
command structure. Also, the NCP plan does noudethe Department
of Energy (DOE), but that agency played an impdrtarde in the
containment efforts, which also added a horizoptate outside of the
command structur®.

The long-term spill response has involved additiéederal agencies
and other entities that cover different but ofteertapping, substantive
areas. However, many of those entities are the smsrthose initially
responding as part of the national response teamofficial government
website on the spill lists fifteen federal partnens the response:
Corporation for National and Community Service, Bément of

51. See Admiral Paul Zukunft to Assume Role of Federal ©ar®@ Coordinatqr
RESTORETHEGULF.Gov ~ (July 10, 2011, 1:11 PM), http://www.restorethémdv/
release/2010/07/10/admiral-paul-zukunft-assume-fiederal-scene-coordinatohoto: Capt.
Stroh Relieves Rear Adm. Zukunft as Federal OneSceardinator RESTOREHEGULF.GoV (Dec.
22,2010, 2:06 PM), http://www.restorethegulf.geléase/ 2010/12/22/photo-capt-stroh-relieves-
rear-adm-zukunft-federal-scene-coordinat®ear Adm. Landry to Resume Her Role as Coast
Guard Eighth District Commander To Focus on HurrieaReadinesRESTORETHEGULF.GOV
(June 1, 2010, 6:00 PM), http://www.restorethegol/release/2010/06/01/rear-adm-landry-
resume-her-role-coast-guard-eighth-district-comnearidcus-hurri.

52. SeeDecision-Making Within the Unified Commamsdipranote 34, at 4.

53. Seeidat 4.

54. Id. at 5.

55. Seeidat 9.
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Agriculture, Department of Defense, DOE, DepartmehiHomeland
Security, DOI, Department of Justice, Departmentadfor, EPA, Health
and Human Services, National Aeronautics and Spaeinistration,
NOAA, Small Business Administration, Research amuholvative
Technology Administration, and the White Hod8&hese entities work,
often in tandem, on thirteen topics deemed coréhéoresponse and
recovery. administration, assistance, data/eneegyironment, food,
health, investigation, military, travel, volunteaveather, wildlife, and
workers>’

Like the vertical complexity, these horizontal dymes are necessitated
by the nature of deepwater drilling and the spillit raise difficult
guestions about how these many interested agestonesd interact. The
two Sections that follow explore these issues bgu$mg on the
dimensions of direction of hierarchy and coopesmatass.

C. Direction of Hierarchy

In both the vertical and horizontal dimensions, tiverlapping yet
fragmented legal regime and division of responiiéd have led to
complex issues around the direction of hieraréhg. working paper
written by the staff of the National Commission thie BP Deepwater
Horizon Oil Spill and Offshore Drilling (Commission) titleBecision-
Making Within the Unified Commaihal/s out some of these complexities.
This Section builds on that working paper to analyee two primary types
of difficulties that arose over the direction o&tarchy: uncertainty and
discontent. Both categories of concerns were ekatsnt by the emergency
situation created by this hard-to-stop spill and difficult choices that
responders faced.

As noted above, while complex, the regulatory regiregarding
deepwater drilling itself produces relatively clelivisions of authority.
Statutory law establishes federal control overwiager more than three
miles out, and the relevant entities within the Dsblare regulatory
oversight with the U.S. Coast Guard in fairly wedifined ways®

However, the implementation of the National Corgimgy Plan created
greater uncertainties. Not only did the key actuithin the plan have to
decide upon the division of authority, but also ynemucial decisions came
from outside of the NCP structure. At larger scalederal agency heads

56. Federal Partners by Agency A-BResTORETHEGULF.GOV, http://mww.restorethegulf.gov/
category/agency-z (last visited July 10, 2011).

57. Federal Partners by Topic A-RESTORETHEGULF.GOV, http://www.restorethegulf.gov/
task-force/federal-partners/topic-z (last visitedyJ10, 2011).

58. In my consideration of the dimension of hiehgrin Osofskysupranote 8, at 278-80, |
noted several scholars engaged in analyses ofhemmisly shifting dynamics around hierarchy. |
discuss their work below in my analysis of the goamce challenge of simultaneous overlap and
fragmentationSee infranotes 128-30 and accompanying text.

59. See supranotes 17-20 and accompanying text.
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often made important response decisions outsidehtiia of command. At
smaller scales, a number of Gulf Coast state aral tifficials took their
own measures to try to protect their communfféhis Section will focus
on these dynamics between federal and smaller-goa&rnments as they
represent the nuances of struggle over hierarcligaraftermath of the
spill.

The seeds for confusion in federal—state dynam@&®wown by the
disaster-planning processes prior to the spill. Toenmission’s staff
report indicates that higher-level state officiafien appeared not to have
participated in the planning process and, as dtrespressed a lack of
familiarity and buy-in with the steps being takendar the National
Contingency Plan. This lack of buy-in became a jgnmbwhen governors
and other higher-level officials supplanted theisignated representatives
in the NCP decisionmaking processimilarly, a Coast Guard responder
who had responsibility for pre-spill planning expkd that he knew that
states had their own contingency plans but he alithave familiarity with
them® Because their integration into the NCP decisioringg&tructure is
relatively limited, and state and local officialschsmaller-scale plans for
helping their communities, the boundaries wererploetween nationally
controlled emergency response and appropriate ersdéle efforts to
support the states and communities in crisis.

The overlap in the applicable statutory regimesfoeced the
uncertainty. Because the Stafford Act and NCP ereaposite vertical
directions of hierarchy, the decision of which @oatrolled determined
whether states or the federal government were @ dhver's seat.
Governor Bobby Jindal’'s advisors reportedly stragglith this legal
issue, and the Governor ultimately declared a sth&mergency, which
invoked the Stafford Act’s state-led respoffsEhe other three Gulf Coast
goyerrégrs did the same, which created conflictaggl regimes across the
region.

However, even within the NCP hierarchy, decisionimgkwas
complicated by all five Gulf Coast governors atdsmin deciding to
represent their states. This representation oftewesl and impeded
response efforts, as it required continuous sidgriron the governors’
offices. The Commission staff report indicates thate issues were most
severe in Louisiana, but took place to some exteall of the impacted
states’?

Moreover, issues around hierarchy did not alwags $tom confusion.

60. SeeDecision-Making Within the Unified Commarstipranote 34, at 18—19.
61. Seeidat 20-21.

62. See idat 20.

63. Seeidat 21-22.

64. Id. at 17.

65. Seeidat 20 n.107.

66. Seeidat 17.
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At times, key state and local actors were unhapthytheir exclusion from
decisionmaking and with the decisions made, whigvel the second
category of hierarchy issues. In those instanchsy tsometimes
intentionally acted outside of the NCP structuresptes over where to
place boom—*“a physical barrier between oil and wateshoreline” that
either attempts to “keep oil in a contained aregaht which it can be
skimmed or burned or attempts to “absorb oil befbrean enter and
damage sensitive shoreline environments”—exemhify patterrf’ As
the federal responders made decisions to move ditherboom to places
that they felt were most at risk based on curnela patterns, the states
and localities losing the boom at times objected #ook their own
measures to maintain boom neafby.ouisiana also had a significant
dispute with the federal government about the gmmteness of building
offshore barrier berms—“massive and costly lineardsbarrier systems,
seaward of the coast, adjoining or extending exgdiarrier islands™—to
prevent oil from coming onshore; in that case, hawethe National
Incident Command and U.S. Army Corps of Enginekisately approved
the full berms project after public controversy asd Louisiana’s
construction of the berms took place within a (faliyat least) federally
controlled proces®.

BP’s direct distribution of funds to state and layavernments helped
to give them the ability to respond on their owrewlthey disagreed with
the federal response. Although the NCP has a stei¢chrough which
states can seek up to $250,000 from the Oil Smbility Trust Fund for
removal costs, BP gave money directl¥ to statelaodl governments
outside of the unified command struct(itdn the dispute over where
boom should be laid, some states and localities tised these funds to
buy boom directly and create an alternative apgrdaclaying boom
outside of the centrally controlled offeAlthough Section I.E focuses on
the public—private dynamics in depth, and thoseadyins crosscut many
of the governance complexities, the involvemeriBfin direct funding
definitely reinforced the difficulties of hierarcly the response.

Overall, then, the combination of uncertainty amstdntent around
hierarchy, especially among the federal and smatlate governmental
entities involved in the spill response, made itdea for an effective
response to take place. Although the NCP atterof@ddress questions of
hierarchy and ordering, its gaps and predisastpleimentation created

67. See idat 33.

68. See idat 17-20.

69. For an analysis of the complex dispute overidiana’s berms project, see Nat'l Comm’'n
on the BPDeepwater HorizorDil Spill and Offshore DrillingThe Story of the Louisiana Berms
Project (Staff Working Paper No. 8, amended version 204d3jlable athttp://mww.oilspillcom
mission.gov/sites/default/files/documents/Update@B&ms%20Working%20Paper.pdf.

70. Seeidat 14.

71. Seeid.
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tensions in this dimension.

D. Cooperativeness

Although concerns with hierarchy and cooperativenesre
interrelated—uncertainty and disagreement ovealtély at times led to
uncooperativeness during the spill response—thaltmensions present
distinct aspects of the governance challengesw iglierarchy focuses on
who is in control and the direction in which thatteority flows, whereas
cooperativeness assesses when key individualsrditie&cooperate and
when they conflicf? Moreover, because many important actors, from the
DOE to the responsible corporations to the volustegeaming into the
Gulf Coast Region, did not fully fit within the gesnmental hierarchy
created by the NCP, their level of cooperativermessonflict influenced
the shape of the response effdrt.

An important difficulty lies at the heart of assegscooperativeness: it
varies over time and across issues. The very satogsamay work
together in one context and then conflict in anotime. The most extreme
example of this in the context of the spill is teéationship between the
federal government and BP. Although the federabgawent continues to
work with BP through the NCP structure, it alsodstlee company along
with some of its subcontractors under the OPA andAdor significant
monetary damageé However, many aspects of that relationship areemor

72. 1 explored federalism scholarship on coopeeatiss and conflictin my discussion of the
dimension of cooperativeness in Osofskypra note 8, at 281-85. For further discussion of
cooperative environmental federalism proposalsgseerally WLLIAM ANDREEN ET AL, CTR. FOR
PROGRESSIVEREFORM, COOPERATIVE FEDERALISM AND CLIMATE CHANGE: WHY FEDERAL, STATE,
AND LOCAL GOVERNMENTS MusT CONTINUE TO PARTNER 4-10 (2008), available at
http://progressiveregulation.org/articles/CoopegeatFederalism_and_Climate_Change.pdf; Holly
Doremus & W. Michael HanemanQf Babies and Bathwater: Why the Clean Air Act's
Cooperative Federalism Framework Is Useful for Aeliing Global Warming0 ARiz. L. Rev.
799 (2008); Bradley C. Karkkaineimformation-Forcing Environmental Regulatiod3 RA. ST.
U.L. Rev. 861, 884-88 (2006); Alice Kaswaf,Cooperative Federalism Proposal for Climate
Change Legislation: The Value of State Autonona/kederal Systen85DeNv. U. L. Rev. 791
(2008). For analyses of the role of conflict indealism, see Jessica Bulman-Pozen & Heather K.
Gerken,Uncooperative Federalisn118 YALE L.J. 1256 (2009); Kirk W. Junke€onventional
Wisdom, De-emption and Uncooperative Federalisimternational Environmental Agreemerits
Loy. U. CHI. INT'L L. Rev. 93 (2004-05); Karen Bridges, Notdéncooperative Federalism: The
Struggle over Subsistence and Sovereignty in Al@skdinues19 RJB. LAND & RESOURCES..
REv. 131 (1998). For scholarship exploring complexaigits among cooperation and conflict, see
generallyAnn E. Carlsonkederalism, Preemption, and Greenhouse Gas EmsS8@h.C.Davis
L. Rev. 281 (2003); Robert L. Glicksman & Richard E. LedyCollective Action Perspective on
Ceiling Preemption by Federal Environmental RegolatThe Case of Global Climate Change
102Nw. U. L. Rev. 579 (2008); Alexandra B. KlasState Innovation and Preemption: Lessons
from State Climate Change Effgrtsl Loy.L.A. L. Rev. 1653 (2008)Carol M. Roselederalism
and Climate Change: The Role of the States in arfeutederal Regime—An IntroducticsD
ARiz. L. Rev. 673 (2008); Benjamin K. SovacoolThe Best of Both Worlds: Environmental
Federalism and the Need for Federal Action on ReddsvEnergy and Climate Chan@y SAN.
ENvTL. L.J.397(2008);s0urces citethfra notes 129-131.

73. See Decision-Making Within the Unified Commagranote 34, at 15, 17-18.

74. SeeComplaint,supranote 31, at 2-3.
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nuanced. BP took numerous steps in the wake o$phethat did not
conflict with the NCP directly (and often were dowgh the NCP’s
knowledge and approval), but were at times in stension with it as
described in Sections I.C and I.E. These actiookided, for instance,
BP’s assuming a leadership role in the responsedbas its superior
technical knowledge, establishing the Gulf CoastifG$ Facility, and
giving funds directly to states and localitigs.

Similarly complex patterns of cooperation and dohémerged among
the key governmental actors responding to the #yslhoted above, these
patterns often stemmed from issues involving th&N@ucture. Actions
taking place outside the NCP structure sometimaesented conflict—
such as in the dispute over boom—-but at other tgsmeply resulted from
engaged officials trying to use their power to hdip situation. For
example, when the EPA took control of decisionsaurding the use of
dispersants, that control did not necessarily ssarea conflict with the
NCP. The Coast Guard, the key agency in the NGRtsire, co-signed
those decision® Likewise, the ad hoc team comprised of the Intenay
Solutions group (created by the National Incidemitn@and), NOAA, and
the Department of Agriculture made decisions alfmltery closures,
operating in garallel to the NCP structure withexitlence of conflict with
that structuré’

Finally, the courts are serving as an importantueefor resolving
conflicts arising from the oil spill. As noted ine&ion I.A, the vast
majority of the lawsuits arising from the spill mive efforts by individuals
to get compensation from BP for harms sufferedtdube explosion or
spill.”® These suits serve as a parallel and more advarssthanism for
redress to the GCCF claims process. While the eeneygprocess under
the GCCF allows for complementary lawsuits, thedtiea for emergency
claims has passed and the final claims procesgresauliability waiver?
In addition, the suits by the government and noeguwental
organizations under environmental law represerdaduersarial effort to
obtain funds from BP beyond the ones that it hasntarily provided®
The litigation over the sequential moratoria, endsd the Obama
Administration’s decision to lift the second moraton, provided a
mechanism for disputing that poliy.

75. See Decision-Making Within the Unified Commgasupranote 34, at 12—14ee also
supraSection I.C andéhfra Section I.E.

76. See Decision-Making Within the Unified Commaswupranote 34, at 8.

77. Seeidat 9.

78. SeeHals & Briand,supranote 40.

79. See GULF CoAST CLAIMS FAcILITY, FNAL RULES GOVERNING PAYMENT OPTIONS
ELIGIBILITY AND SUBSTANTIATION CRITERIA, AND FINAL PAYMENT METHODOLOGY (2011),
http://www.gulfcoastclaimsfacility.com/FINAL_RULESdf; Osofsky, Baxter-Kauf, Hammer,
Mailander, Mares, Pikovsky, Whitney & Wilsoswipranote 39.

80. SeeHals & Briand,supranote 40.

81. Seesupranote 21 and accompanying text.
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With the major exception of litigation, then, maofythe governance
complexities took and continue to take place inraydrea between
conflict and cooperation. While conflicts certaielyisted, as described in
the previous Section, the fragmentation of authofien created situations
of overlap, in which key actors acted in paralkelf not necessarily in
concert or conflict.

E. Public—Private Dynamics

In both the regulatory process and the spill respptihe governmental
regulator of deepwater drilling and the corporagiamvolved in it have
held intertwined roles that complicate governaticeegal structures,
regulatory processes, and the nature of deepwali@rgitogether frame
this interconnection. The law creates financiakmoves for corporations
to assume the risks of drilling, the regulatoryqe®s contains exceptions
(now under reconsideration and reform) that makasier for deepwater
drilling to move forward without full examinatiorf the risks, and the
technical difficulty of the spill response combineith BP’s superior
knowledge gave the company more control in theaéh.

The applicable law incentivizes deepwater drillimgough royalty
arrangements that are highly favorable to theaihganies. Specifically,
the 1995 Outer Continental Shelf Deep Water Roy&glief Act
(DWRRA) limits royalty payments from oil companifes both existing
and new leases. Companies with existing leasesotichave to pay
royalties on production unless production volumeiband gas prices rise
above set levels (with some differentiation based/ben the leases were
acquiredf® and new leases have a similar struct@ir€hese royalty
concessions have been upheld by the United States 6f Appeals for
the Fifth Circuit®® and criticized by the U.S. Government Accountapili
Office as no longer in the interest of taxpayergpeeially in light of

82. In my previous work on climate change, | dedidhot to include the public—private
dynamics as a dimension. Although they clearlyadse relevant in the context of climate change,
these dynamics function differently from the otfoerr dimensions in the context of climate change,
and so | chose to consider these issues as pathef dimensionsSeeOsofsky,supranote 8.
However, in the context of the BReepwater Horizowil spill, the public—private dynamics are at
the heart of many of the governance challenge®in direct ways, and so | decided to include
them here despite their having a somewhat diffezieatacter than the other four dimensions. J.B.
Ruhl was the first person to suggest to me thatahmension should be included in my model of
multidimensional governance.

83. 43 U.S.C. § 1337(a)(1) (2006).

84. Sedid. 8 1337(a)(3)(C).

85. SeeKerr-McGee Oil & Gas Corp. v. U.S. Dep't of Interj 554 F.3d 1082, 108687 (5th
Cir. 2009) (holding that DWRRA “does not grant [tDhepartment of the] Interior the authority to
impose price thresholds that suspend royalty ratipfoduction volumes less than those established
by Congress in [DWRRA]"). For a discussion of thase, see Keith HalMineral Law: Outer
Continental Shelf Deep Water Royalty Relief, A&7 LAa. B.J. 53 (2009),available at
http://www.Isba.org/documentindex/publications/JalfrJune2009.pdf.
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production increasé$ Although legislation has been introduced in Senate
to repeal DWRAA, it has not made it out of comnatend its passage
seems unlikelJ’ The current legal structure thus serves as a @ubli
mechanism to induce private behavior by limitinglpzfinancial benefits.

In so doing, it serves to shift some of the finahask and high up-front
costs of deepwater drilling from oil companiestie government.

This public—private risk- and cost-shifting has toned into the
regulatory process, although that process is ctlyreeing reassessed and
reworked in light of the spill. The National Envymmental Policy Act
(NEPA)? sets out the requirements for environmental reviéprojects,
like these deepwater drilling ones, that involvdei@l action, such as
funding. The risks that the projects involve anel éixtent of prior review
determines how rigorous environmental review masthe more rigorous
the review required, the more expensive that revéefor the companies
involved. In particular, NEPA provides for thre@dés of environmental
review: (1) Environmental Impact Statement (EISpgtrrigorous level of
review, for significant environmental impacf)(2) Environmental
Assessment (EA) (medium level of review when mareeuntainty exists
about significant environmental impact&jnd (3) Categorical Exclusion
(CE) (exception from review on the basis of prietedmination of no
significant environmental impact$)With respect to the oil well at issue
in the BPDeepwater Horizormil spill, MMS conducted a less rigorous
review than its stated typical approach. Although MMS conducted an
EIS for the development of a five-year program andtIS for the plan for
a specific lease sale followed by an EA for a sddease sale with no
significant new impact (in accord with its statggpabach), it provided
only a CE rather than an EIS for the oil explonagxan that allowed the
drilling to commencé?

This categorical exclusion has resulted in mucHip@biticism of the

86. SeeU.S. GoVv'T ACCOUNTABILITY OFFICE, GAO-07-682T,ROYALTIES COLLECTION:
ONGOING PROBLEMS WITHINTERIOR S EFFORTS TOENSURE AFAIR RETURN FORTAXPAYERS REQUIRE
ATTENTION 7—8(2007),available athttp://mww.gao.gov/new.items/d07682t.pdf (testimohiylark
Gaffigan, acting Director of Natural Resources Bnglironment, before the Committee on Natural
Resources, U.S. House of Representatives). Althoogtpanies were previously allowed to pay
royalties in-kind, Secretary Salazar eliminated tion.SedJ.S.DEP T OFINTERIOR, REFORMING
MMS: JANUARY 2009-RRESENT (2010), available at http://www.doi.gov/deepwaterhorizon/
upload/05-07-10-reform-fact-sheet.pdf.

87. Deepwater Drilling Royalty Relief Prohibitiéwt, S. 388, 112th Cong. (2014)ailable
at http://www.gpo.gov/fdsys/pkg/BILLS-112s338is/pdfIRIS-112s338is.pdf.

88. National Environmental Policy Act of 1969,42S.C. § 4332 (2006).

89. 40 C.F.R. § 1508.11 (2010).

90. Id. § 1508.9.

91. Id. 8 1508.4see alsdRISTINA ALEXANDER, CONG. RESEARCHSERV., R41265,THE2010
OIL SPILL: THE MINERALS MANAGEMENT SERVICE (MMS) AND THE NATIONAL ENVIRONMENTAL
PoLicy Act (NEPA) 1-2 (2010), available at http://assets.opencrs.com/rpts/R41265_
20100604.pdf.

92. ALEXANDER, supranote 91, at 3.
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regulatory process, and the Department of the Interior is currently
reassessing the way in which it applies NEPA tstuffe oil lease¥’
While this review process takes t({)Iace, the DOesricting its grant of
categorical exclusions significanflyHowever, under the policy prior to
the BPDeepwater Horizomspill, the use of categorical exclusions under
NEPA allowed the exploration to move forward withfull environmental
risk assessment, which served to facilitate pribateavior and to increase
public risks.

Public—private dynamics have continued to be coxipléhe aftermath
of the spill due to the highly technical naturetiog¢ spill response. In
general, the NCP ensures that the responsible agpactor plays a key
role in the response, as it establishes a partipendle for that corporation.
Although several companies were involved with Ereepwater Horizon
rig and the problems that led to the spill, botNCP and OPA designate
the lessee/permittee, which in this case is Bfhesesponsible par%?

The nature of the spill has made BP’s role in treponse even more
significant. Because the oil companies have mafetgogical knowledge
than the government about what type of responsétmvgrk, BP and
other assisting companies played a lead role mifrg the options in the
aftermath of the spill. In addition, BP controlladcess to the site itself,
which limited the government and independent sgability to assess
the flow rate and containment solutiosAs noted above, BP also
provided funding to states and localities outsitlthe NCP structuré®
These actual ways in which BP controlled the respptogether with its
initial joint press conferences with the governmewinforced public
perception of a high level of BP control over theqess’ Thus, the
cleanup, like the regulatory process that precettes spill, was
complicated by blurry public—private relationshigpsit constrained the

93. See id.at 11-16. For critiques of the federal governmantrfot applying NEPA
rigorously enough and proposals for the future, déehael Barsa & David Dana,
Reconceptualizing NEPA to Avoid the Next PrevertBlidaster 38 B.C. ENv. AFFAIRSL. REV.
219 (2011)Qliver A. Houck Worst Case and the Deepwater Horizon Blowout: Terght to Be
alaw 24 TuL.ENvTL.L.J.1,12-18(2010),and Sandra B. Zellmer, Robert L. Glicksman & Joel A
Mintz, Throwing Precaution to the Wind: NEPA and the DespnHorizon Blowouyt].ENERGY &
ENv. L. (forthcoming 2011). For an analysis of regulatoapttre and how to avoid it through
institutional design, including in the context bétBPDeepwater Horizomil spill, see generally
Rachel E. Barkownsulating Agencies: Avoiding Capture Through Ingional Design89 Tex.

L. Rev. 15(2010).

94. SeePress Release, U.S. Dep't of Interior, Categoritalusions for Gulf Offshore
Activity to Be Limited While Interior Reviews NEPRrocess and Develops Revised Policy (Aug.
16, 2010)available athttp://www.doi.gov/news/pressreleases/Categoricahiions-for-Gulf-
Offshore-Activity-to-be-Limited-While-Interior-Reeivs-NEPA-Process-and-Develops-Revised-
Policy.cfm.

95. Seeid.

96. SeeDecision-Making Within the Unified Commarsdipranote 34, at 10.

97. Seeidat 12.

98. See supranotes 70-71 and accompanying text.

99. See Decision-Making Within the Unified Commasugpranote 34, at 13-14.
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government’s ability to minimize risk and respond.

Together, the complex dynamics taking place infiakk of these
dimensions present major governance challengesc#matot be solved
simply by addressing individual problems in a praeal fashion. The
regulatory process and spill response are rife gvitescutting interactions
of law and of governmental and nongovernmentatiestieach of which
poses difficult governance issues. Cumulativelgséehissues create a
daunting morass. The Parts that follow attemptrtd & way out of this
morass by considering the nature of the challeagegroposing strategies
for better governance.

[I. COREGOVERNANCE CHALLENGES OFCOMPLEXITY

The most fundamental governance challenge higlddyhy these five
dimensions is complexity. Deepwater drilling pustiesouter boundaries
of our technological capabilities. The full extasitthe ecological and
human health consequences of the spill will becolearer only over a
long time span. Most fundamental to this Articlesalysis, the legal
system designed to regulate this industry and ptedesaster has a
tremendous number of pieces that do not work néagigther but are still
dependent on one another. This Part dissects tbeviimed challenges
that make regulatory progress in this context cempl

As the analysis in Part | highlights, each aspéategulating both
deepwater drilling and resulting oil spills consinuance. Numerous
scholars and policymakers are exploring how to owprindividual pieces
of this regulatory system and analyzing the mapgs$yof tensions flowing
through it. Substantively, each of the applicaklgal regimes and their
interaction is controversial. For example, whahis appropriate level of
NEPA review of deepwater drilling projects and helwuld those reviews
deal with uncertainty and worst case scenarios?chvimdividuals and
entities should be included in the planning angoase team of National
Contingency Plan and when is action outside ofpia® appropriate?
Should the government set standards and checknipanies are meeting
them, or should companies be required to provéy&atgan the law escape
capture by the influence of powerful oil corporasoand manage to
regulate them adequatety?

100. See supr#art I. TheTulane Environmental Law Journdévoted a special issue in Fall
2010 to exploring these issu&ee generallj{Houck, supranote 93. For analyses of systemic
regulatory failures beyond the National Commisssaeport, see ¥YSON FLOURNOY ET AL., CTR.
FOR PROGRESSIVEREFORM, REGULATORY BLOWOUT: HOW REGULATORY FAILURES MADE THE BP
DISASTER PossIBLE, AND How THE SYSTEM CAN BE FIXED To AvoiD A RECURRENCE (2010)
[hereinafter RGuULATORY BrLowouTt], available at http://www.progressivereform.org/
articles/BP_Reg_Blowout_1007.pdilyson Flournoy, Three Meta-Lessons Government and
Industry Should Learn from the BP Deepwater HoriBasaster and Why They Will N@8 B.C.
ENv. AFFAIRSL. Rev. 281 (2011); Zygmunt J.B. Platdrearning from Disasters: Twenty-One
Years After th&xxon ValdezOil Spill, Will Reactions to the Deepwater HoriZzBlowout Finally
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However, a functional governance approach to thafiland back-end
regulation of the crisis highlighted by the Beepwater Horizowil spill
must simultaneously answer all of these questiam$ many more.
Certainly, improvement on individual pieces is intpat and represents
progress; to the extent that particular regulataiyires made the spill
more likely and the response less functional, §xhose specific problems
is important. But more fundamental progress regugrappling with the
big picture, as messy as it is. The interdependeniten the regulatory
system, as Professor J.B. Ruhl has explored iwdik on complexity, is
what makes the governance problem here “complekérahan merely
“complicated.” Solutions cannot simply fix the systone aspect at a time,
but have to take into account the impact of addlngssparticular problem
on the other moving part8 As the work of Ruhl and others in the
environmental law literature drawing from adaptiwanagement—one of
the key streams that underlies Part IlI's propasadtions—nhighlights,
these pieces function in a system, and addressieggoestion often
impacts the possible answers to other questitns.

Deepwater drilling and oil spills are not, of caeirthe only area of law
in which this complexity problem occurs. Even asouy consultation of
recent legal literature reveals that almost evabstantive area of law is
currently grappling with complexity. An explosioffi legal scholarship
focusing on complexity has occurred over the laegt years, covering a
wide range of topics from jury deliberation to theancial crisis to
complex civil litigation. The difficulty at the heaof much of this
scholarship and the fundamental challenrg\9e of thisl&, however, is that
complexity is easier to identify than resof2.

Address the Systemic Flaws Revealed in AlagskaBuvTL. L. Rep. 11,041 (2010)available at
http://www.elr.info/articles/vol40/40.11041.pdf.

101. J.B. RuhlLaw’s Complexity: A Primer24 Ga. St. U. L. Rev. 885, 890-901 (2008).

102. Sedd. at 901-08 (exploring how adaptive management griesimight be used in legal
institutional design)see alssources citedupranote 100See generalliMichael llg,Complexity,
Environment, and Equitable Competition: A TheonAdéptive Rule Desigdl Geo. J.INT'L L.
647, 649-50 (2010) (exploring principles for designadaptive systems).

103. See generallilliam Ewald, The Complexity of Sources of Trans-National Lawitédh
States Reports8 Av. J.Comp. L. (Supr) 59 (2010) (comparing the challenges facing @rgl
E.U. efforts to address the complexity of transoal law); Gregory Todd JoneSystainability,
Complexity, and the Negotiation of Constra#t TuLsaL. Rev. 29, 49-50 (2008) (“If we embrace
uncertainty and respond with light-handed institnél design that considers ranges of solutions
borne from diverse networks of trust—if we praciimgusiveness while being willing to stay with
conflict rather than obsess on its resolution—dnaei strive to identify order in the otherwise
paralyzing consequences of path dependence, wberfaytunate enough to find those momentary
eddies in the endlessly complex and turbulent flmementary eddies to offer a brief repose before
presented with the next challenge to the sustdityabf our species and our planet.”); Jeffrey M.
Lipshaw,The Epistemology of the Financial Crisis: Complex@ausation, Law, and Judgment
19 S.CaL. INTERDISC L.J. 299, 299-305, 343-51 (2010) (analyzing the wayhich complexity
played a role in the financial crisis and stymisrés to prevent future crises); Matthew A. Reiber
& Jill D. Weinberg,The Complexity of Complexity: An Empirical Studyufor Competence in
Civil Cases 78 U. GN. L. Rev. 929, 960-63, 967—68 (2010) (finding that juror coefension
declines as complexity increases and proposingrmefp Steven L. SchwarcRegulating
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This Part focuses on the task of identificatioprtwvide the base for the
next Part’s efforts at resolution. It highlightsifonajor components of the
complex governance challenge posed by the multidsmoaal aspects of
the drilling and spill response. First, it consgléhe ways in which
scientific and legal uncertainty interact with etfoto create an effective
regulatory approach. It then examines the waydiclnthe relevant law is
both overlapping and fragmented, and the dangeirsott over- and
underregulation which result. It next analyzesdifigculties of balancing
efficiency and inclusion to achieve appropriateutatpry interactions.
Finally, it discusses the inequality permeatingheafche dimensions and
the justice problems which result.

A. Scientific, Technological, and Legal Uncertainty

The process of deepwater drilling and the oil spéponse both
involve massive scientific and technological uraety that have
translated into legal uncertainty. This Sectionsiders the uncertainties
involved in both contexts, and the ways in whicleyttcontribute to
complex governance challenges taking place withénfive dimensions
analyzed in Part I.

Although offshore drilling first took place in ti®30s, using platforms
connected to the shore, the last decade has séematic increase in
drilling in deep and ultradeep water, due to tetbgioal improvements in
relevant equipment. Deep and ultradeep water mygillpose many
challenges and risks because of the pressure aypktatures involved,
among other factors. As deeper drilling has becaewhinologically
possible, operations take place on a seabed uhdesdnds of feet of
water, where the pressure is high and the temperatcold. The oil is
located many thousands of feet below that (at tirogsr 30,000 feet
below the surface), where the pressure is everehmid the temperature
is hot!® The drilling site has to be kept stable from themds of feet
above while the oil is removed and transportegipalines to shoré” In
addition, the geologic formation in which the gilocated may not be very
stable. One of the reasons that BP and other caegpamade some of
technical choices that increased the risk of a bldwvas a concern over
putting too much pressure on a rock formation thlatady showed

Complexity in Financial Markets837 WasH. U. L. Rev. 211 (2009) (analyzing the role of
complexity in causing the financial crisis and poiisies for addressing it); Carolyn Shapiro,
Coding Complexity: Bringing Law to the Empirical élysis of the Supreme Cou@0 Hastings
L.J. 477 (2009) (considering the way in which cgdshoices frame the information available in the
U.S. Supreme Court database); Louise Ellen T€bznplexity and Aggregation in Choice of Law:
An Introduction to the Landscap®4 RoGeErWILLIAMS U. L. Rev. 1 (2009) (exploring the way in
which aggregation decisions interact with choicéaef).

104. SeeNATIONAL COMMISSION REPORT, supranote 1, at 48, 51.

105. Seeid. at 21, 41-52.
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instability 1%

With respect to particular laws, the level of unamty may be limited
or resolvable. While debates are taking place alheutalue of the royalty
regime or about when NEPA categorical exclusiormikhbe granted,
these regulatory approaches are in the processtahilizing and, once
they do, likely will not cause major uncertainti8gnilarly, combinations
of statutory law and judicial interpretation estsblthe waters and seabed
controlled by the state and federal governmentstia@cebxtent to which
states will receive compensation for their ri&¥s.

But the technological and scientific uncertaintydeepwater drilling,
paired with multiple sources of federal authoritgs created intertwined
barriers to effective governance. First, the regua regime and
enforcement has had trouble keeping up with the patechnology. The
Commission found that the requirements often lagpetiind the
technology and that the agencies were inadequateled to enforce those
requirements®® Second, this problem was exacerbated by horizontal
interactions; the Executive Branch made decisionsshift more
responsibility to both the MMS and Coast Guard otmere without
providing them with accompanying resources, whielated an impossible
governance situatiolf? Finally, as discussed in Section I.B, the shared
governance authority between DOI and the Coastdhes created further
uncertainty in the horizontal dimension. The twditees have had to
navigate the dimension of hierarchy to establishcaoperative,
complementary regulatory regime.

The spill created three primary scientific and tesbgical
uncertainties. First, neither the corporate noregomental actors were
technically capable of stopping the spill quicldgd as analyzed in Section
I.LE, the corporate actors had greater technologkcaw-how. This
knowledge imbalance made initial governmental adiver the response
difficult, and regulators slowly gained more comhtower time as their
technological understanding improved. Second, tlevegumental
regulators did not know how much oil was spillingpi the ocean' BP’s
control over access to the site itself added ®uhcertainty, as it limited
independent efforts to assess the flow rate anghwelof the spilt*? The
underestimation of the spill rate explains somehef failed efforts at

106. Seeidat 90-100, 118-19. For an analysis of the comexdf regulating deepwater oil
production technology, see Mark A. LathaRiye Thousand Feet and Below: The Failure to
Adequately Regulate Deepwater Oil Production Tetdgy 38 B.C.ENv. AFFAIRSL. REv. 343
(2011).

107. See suprdart I.

108. SeeNATIONAL COMMISSION REPORT, supranote 1, at 72—-76.

109. Seeidat 72-73.

110. See supr&ection |.B.

111. NTIONAL COMMISSION REPORT, supranote 1, at 146-47.

112. Decision-Making Within the Unified Commarstipranote 34, at 12.
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containment™ Finally, the spill's interaction with the surround
ecosystem, including humans, was and is rife wiitertainties. Currents
and storms made the path of the oil difficult tegict'** The less well
understood deepwater location paired with the usenprecedented
guantities of dispersants, both at depth and orstiniace, exacerbated
these difficulties. Although some harms resultingnf the oil and
dispersants interacting with the ecosystem andlpeme already clear,
many more resulting injuries will likely arise ovéme!*®> Moreover,
uncertainties will exist, especially because théf Goast is less pristine
than the Prince William Sound, regarding whetherdih and dispersants
from this spill, rather than pollutants from otrs&urces, have caused
particular injuries*®

As with the drilling itself, the legal regime apgdble to the spill has
limited capacity to respond to this scientific aeghnical uncertainty
effectively. Beyond the above-described fundingesshat constrained the
government’s technical capacity to direct BP, theautainties surrounding
how authority was structured under the NCP and whehority would
flow from the NCP as opposed to directly from keywgrnmental actors
created significant regulatory confusion and cenffi’ That legal
uncertainty also accompanied compensation, adglaatl to some extent
conflicting mechanisms were established under iexj$aw*®

Together, the scientific, technical, and legal utasety, as well as the
difficulty regulators had in responding to themeated governance
problems with respect to deepwater drilling andgpid response. While
many committed individuals representing governmemttties at multiple
levels attempted to respond to the spill diligerthd to represent their
affected citizens’ interests zealously, these uagdres made it harder for
them to do so effectively.

An extensive scholarly literature explores uncetiai including
particular analysis of scientific uncertainty. Bagothe uncertainties
caused by the way in which complex ecosystems ehawvgr time,
geographers and ecologists have also consideragthi@ which the scale

113. NaTiIONAL COMMISSION REPORT, supranote 1, at 129-71.

114. Id. at 174-75.

115. Id. at 182. For example, in the aftermath of this spijroup of scientists involved in a
study funded by the National Science Foundatiom fiaund that deep water spills display different
apportionments of hydrocarbon transfers into theemveolumn and atmosphere than sea surface
spills. SeeChristopher M. Reddy et alGomposition and Fate of Gas and Oil Released to the
Water Column During the Deepwater Horizon Oil SgRNAS Early Edition, July 18, 2011,
available athttp://www.pnas.org/content/early/2011/07/15/14A108.full. pdf+html?with-ds=yes;
National Science Foundation, Press Release, CheMiake-up of Gulf of Mexico Plume
Determined, July 18, 2011, http://www.nsf.gov/nevesys_summ.jsp?cntn_id=120962&WT.
mc_id=USNSF_51&WT.mc_ev=click.

116. SeeRice,supranote 3, at 59-67; NlONAL CoMMISSION REPORT, supranote 1, at 140—
213.

117. NaTiIONAL COMMISSION REPORT, supranote 1, at 138-39.

118. See supr#art |; NaTIONAL COMMISSION REPORT, supranote 1, at 185-86.
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of the inquiry, and the framing of that scale, icigdahe analysis. Professor
Nathan F. Sayre has brought these literaturestieget his work on scale,
with important insights into the way in which mousstween levels take
place and the limits of thinking about scale hiehézally'® Sayre’s
intertwining of geographical and ecological undanslings of scale is
particularly important in this context because diilespill response must
navigate not only the legal scales involved, bsit &he ecosystem scales.
Professor ltzchak Kornfeld, for example, has aaed NOAA for its
piecemeal assessment of natural resource damageots not consider
the value of the ecosystem as a wH8leThe oil and dispersants are
simultaneously interacting with large ecosystemsl aery specific
localized ones, as well as with other scales inveen, which in turn
interact with and help to constitute one another.

Although the problems posed by uncertainty, likeelitoader problems
of complexity, are easier to identify than to solseholars have explored
legal strategies for addressing uncertatityFor example, in the
international environmental law context, Profeskmnge E. Vinuales has
considered techniques for addressing scientifiettanty at each stage of
regime developmerit? A number of these scholarly analyses have focused
on the benefits and limitations of the precautignarinciple, which
mandates caution in the face of uncerta’rr%)@thers have examined the
way in which policymakers and politics interact lwiscience and its
uncertainties?* This literature, particularly as it connects tcaptive

119. Nathan F. Sayré&cological and Geographical Scale: Parallels andtétdial for
Integration 29PROGRESHUM. GEOGRAPHY276,281(2005).In my previous work, | have brought
together Sayre’'s work with that of Professor H@dlgremus to analyze scalar interactions in the
context ofMassachusetts v. ERP8eeHari M. OsofskyThe Intersection of Scale, Science, and Law
in Massachusetts v. EPA, ROREV. INT'L L. 233,233-36(2007).

120. ltzchak E. KornfeldDf Dead Pelicans, Turtles, and Marshes: Natural dReses
Damages in the Wake of the BP Deepwater Horizolh, 38 B.C.ENv. AFFAIRSL. Rev. 317
(2011).

121. For an interesting examination of the wawinich scientific and technological change
are reshaping law, see Joseph W. Dellapdraa.in a Shrinking World: The Interaction of Scienc
and Technology with International La®8 Ky. L.J. 809 (1999-2000).

122. Jorge E. Vinauled,egal Techniques for Dealing with Scientific Uneémty in
Environmental Law43 VAND. J. TRANSNAT'L L. 437 (2010).

123. See, e.g.Chang-fa LoRisks, Scientific Uncertainty and the Approach pplking
Precautionary Principle28 MeD. & L. 283 (2009); Lesley WexleL,imiting the Precautionary
Principle: Weapons Regulation in the Face of Sdiierincertainty 39 U.C.Davis L. Rev. 459
(2006).

124. See, e.gRONALD D. BRUNNER ET AL, ADAPTIVE GOVERNANCE INTEGRATING SCIENCE,
PoLicy, AND DECISIONMAKING (2005); RESCUING SCIENCE FROMPOLITICS: REGULATION AND THE
DISTORTION OFSCIENTIFIC RESEARCH(Wendy Wagner & Rena Steinzor eds., 2006); Hollyebuus,
Listing Decisions Under the Endangered Species Wity Better Science Isn't Always Better
Policy, 75WasH. U.L.Q.1029(1997);Holly Doremus & A. Dan Tarlockscience, Judgment, and
Controversy in Natural Resource RegulatigfiPuB. LAND & RESOURCE4.. REv. 1 (2005); Holly
DoremusScience Plays Defense: Natural Resource Manageimém Bush Administratiqr32
EcoLoGYL.Q.249(2005); Holly DoremusThe Purposes, Effects, and Future of the Endangered
Species Act’s Best Available Science MandadéEnvTL. L. 397 (2004);Donald T. Hornstein,
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management models, is one of the streams of thgrtkisit forms the basis
for the solutions proposed in Part Ill.

B. Legal Overlap and Fragmentation

Simultaneous legal overlap and fragmentation ekated the
governance challenges posed by uncertainty descitb&ection ILA.
While some of this structure stems from the crogsgu nature of
deepwater drilling and oil spills, the emergentyaion posed by the spill
also revealed inadequacies in the relevant laws $hction discusses the
ways in which relevant law both overlaps and isd#d into fragmented
silos, as well as conceptual models for handlings¢hissues more
effectively.

As the description of Part | reveals, these probkl@hoverlap and
fragmentation—in both the legal framework and theggnmental entities
involved—pervade almost every aspect of deepwathing regulation
and spill response. The applicable internationafdaestablishment of
duties for both flag states and host states credtmsndational regulatory
overlap between the United States and the Marsdiafids. Within the
United States, while the vertical overlap in regjniadeepwater drilling is
relatively limited due to the Submerged Lands A&$CLA, and CZMA,
horizontal overlap exists between DOI and the CBasird. Moreover, the
number of corporations involved, with their incorgiion in multiple
jurisdictions, adds additional regulatory complgxit

These overlaps translate into fragmentation inlinigil regulation
because each of the relevant governments is abtsgd on different
regulatory authority. While efforts at coordinatitake place throughout
the process—most notably in the U.S. context, betviee Coast Guard
and DOIl—this fragmented structure forms a critigaéce of the
complexity that makes governance difficult.

The oil spill response provides even more oventepfeagmentation, as
it involves many governmental entities at multijgeels of government.
The NCP, itself emerging from multiple statut&attempts to address this
problem by providing a plan for organizing the drént functions under
central authority. That approach limited the proideof overlap and
fragmentation in the aftermath of the BBepwater Horizomil spill, but
as discussed above, it did not fully resolve th&he plan itself lacked
adequate buy-in from higher level state and looakghmental actors, did
not include some key agencies such as the DOEamdined ambiguities
about how the National Incident Commander, Fede&dalScene
Commander, and Incident Command Posts should atiditaose involved

Accounting for Science: The Independence of PuRbsearch in the New, Subterranean
Administrative Law66 Law & CoNTEMP. PROBS 227(2003).

125. See suprdart I.

126. Seesupranote 33 and accompanying text.
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with the response, especially key leaders witheNEP structure, worked
to resolve these ambiguities and create coordinbtkdcated authority,
but many actions took place under other authoritiside of the NCP
structure:?’

As with complexity and uncertainty, extensive legaind
interdisciplinary scholarship has engaged overmafe@agmentation. In the
U.S. dynamic environmental federalism contextdrtipular, scholars and
policymakers have debated whether overlap leadsover- or
underregulation and how it impacts effectivenié&sFor instance,
Professor William Buzbee, part of an innovativeugreof scholars at
Emory University School of Law analyzing “intersgstic governance,”
has engaged in particularly thoughtful analysebese issues, exploring
why regulatory overlap can lead to under- rathantbverregulation and
the ways in which allowing some overlap (by floather than ceiling
federal preemption) can lead to more effective leinn*° In a broader
substantive context, Dean Erwin Chemerinsky hasméxed the ways in
which federalism can serve to empower complex gwere of hard
problems through acknowledging overlapping autlorih most
circumstance$®

A number of other theories, some of which traddilhnform part of
international and transnational law discussiomsjlarly explore how to
structure orderings in which some level of overéaq fragmentation
persist. Some approaches, like the New Haven Schabiglobal legal
pluralism, discuss the need for legal strategiastdke into account the
many formal and informal behaviors which constitaethoritative
decisionmaking grounded in effective power.Others, like new

127. See suprdart I.

128. SeeWilliam W. BuzbeeRecognizing the Regulatory Commons: A Theory dilRegy
Gaps 89lowA L. Rev. 1,22 (2003).

129. See id, William W. Buzbee,Asymmetical Regulation: Risk, Preemption, and the
Floor/Ceiling Distinction 82N.Y.U. L. Rev. 1547(2007).For other examples of the scholarship
exploring how to structure overlapping, multiscakgulatory approaches from this intersystemic
governance group, Se®BERTA. SCHAPIRO, POLYPHONIC FEDERALISM: TOWARD THEPROTECTION
OF FUNDAMENTAL RIGHTS (2009); AhdiehDialectical Regulationsupranote 9.

130. SeeErwin ChemerinskyEmpowering States When It Matters: A Different Ayagh to
Preemption 69 Brook. L. Rev. 1313,1328-32(2004).For additional interesting scholarship
examining complex and shifting dynamics in the eahbf overlapping regulatory authority, see
generally Craig Anthony (Tony) Arnol@he Structure of the Land Use Regulatory Systetrein
United States22 JLAND USe& ENvTL. L. 441(2007); Ann E. Carlsoriterative Federalism and
Climate Change 103 Nwv. U. L. Rev. 1097, 1099 (2009); Daniel C. EstRRevitalizing
Environmental Federalisn®5 McH. L. Rev. 570, 571 (1996).

131. For an example of the New Haven School aisalysauthoritative decisionmaking
grounded in effective power, see Myres S. McDoudgalMichael Reisman & Andrew R. Willard,
The World Community: A Planetary Social Procezk U.C.DAvIs L. Rev. 807 (1988).For a
broader discussion of the goals of the New Havédm8ic see 1 WRoLD D. LASSWELL& MYRESS.
McDOUGAL, JURISPRUDENCE FOR AFREE SOCIETY: STUDIES IN LAW, SCIENCE AND POLICY XXixX
(1992). For examples of global legal pluralism datghip, see generally AhdieBjalectical
Regulationsupranote 9; Diane Marie AmanAbu Ghraih 153 U Pa. L. Rev. 2085 (2005); Diane
Marie AmannCalling Children to Account: The Proposal for a émile Chamber in the Special
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governance and regulatory institutions scholarsppse ways in which
regulatory choices could more effective]% incorgera multiplicity of

actors in formal and informal interactioh.Part IllI's exploration of
solutions draws from these intertwined conceptuadlehs of regulatory
overlap.

C. Balancing Efficiency and Inclusivity

The regulatory complexity, with its overlap andjireentation, frames a
related, but distinct, challenge: balancing efficig and inclusivity. In
order to be effective, legal approaches to deepvdaiding and oil spill
response need to somehow include all of the keysicas illustrated by
some of the difficulties of the spill responsestimiclusion is necessary for
buy-in and coordinated action. However, the moteraavho are included
and/or the more authority is divided, the more umgadecisionmaking
becomes, a problem that also arose in the afterafdtte spill.

This Section analyzes the sometimes competing gbafficiency and
inclusion, and compares the way in which they Hzeen handled in this
context with models of balancing these goals. iitsiders the regulatory
structure under the DOI, the disaster planning ggsc and the spill
response as examples of these dynamics. It thedsbfrom these
examples to analyze how different conceptual modetht approach
these dilemmas.

The structure of deepwater drilling regulation undbe DOI
exemplifies these tensions in the struggles over moich to streamline
authority. At first blush, the increasing consotida of offshore drilling
under MMS prior to the BPeepwater Horizowil spill appeared to serve
the goals of efficiency. Such consolidation ensutieat one agency

Court for Sierra Leone29 Repr L. ReEv. 167 (2001); Elena A. Bayli®arallel Courts in Post-
Conflict Kosovp32 YALE J.INT'L L. 1 (2007); Paul Schiff Bermalobal Legal Pluralism80 S.
CAL. L. Rev. 1155 (2007); William W. Burke-Whiténternational Legal Pluralism25 McH. J.
INT'LL. 963 (2004); Janet Koven LevA,Bottom-Up Approach to International LawmakingeTh
Tale of Three Trade Finance Instrumer88YALE J.INT'L L. 125(2005);Ralf Michaels,The Re-
StateMent of Non-State Law: The State, Choice of Lawd, the Challenge from Global Legal
Pluralism 51 WAYNE L. Rev. 1209 (2005).

132. For examples of new governance scholarshiprikthe above-cited piece by Ruhl and
Salzman (seBuhl & Salzmansupranote 6), see generallyly AND NEw GOVERNANCE IN THEEU
AND US (Grainne de Burca & Joanne Scott eds., Hart'@@l06); Bradley C. Karkkainen,
Reply,New Governance” in Legal Thought and in the WorlBlome Splitting as Antidote to
Overzealous Lumpin@9MINN. L. Rev. 471,471-75(2004);0rly Lobel, SurreplySetting the
Agenda for New Governance ReseaBfMNN. L. REv.498,498(2004);0Orly Lobel, The Renew
Deal: The Fall of Regulation and the Rise of Goesge in Contemporary Legal ThougB®
MINN. L. Rev. 342(2004).For examples of scholarship from the Regulatorijtiniions Network at
Australia National University, see Valerie Braithtea Ten Things You Need to Know About
Regulation and Never Wanted to AftegNet Occasional Paper No. 10 (20G8kilable at
http://ctsi.anu.edu.au/publications/occasionalpgapémn; Charlotte Wood, Mary Ivec, Jenny Job &
Valerie Braithwaite Applications of Responsive Regulatory Theory intralia and Overseas
RegNet Occasional Paper No. 15 (201@yailable at http://ctsi.anu.edu.au/publications/
occasionalpapers.htm.



1108 FLORIDA LAW REVIEW [Vol. 63

understood and controlled the whole picture of deser drilling.
However, as the National Commission Report indg;dtes consolidation
was ultimately disastrous, in part because of doddmg and in part
because of the conflicting goals of maximizinglarg and also regulating
it properly’®* The ongoing reorganization of the pre-spill MM$aito
strike a different balance. It prioritizes divisiofithe conflicting missions
into separate agencies in order to minimize cawsflaf interest, even
though the cost of doing so is increased bureaduads#tircation™**

Disaster planning under the NCP represents aneénition on these
issues. In the NCP structure, a specified set eheags and a limited
number of state governmental participants workttogreto come up with
disaster plans. As became clear in the aftermatiecspill, the limited set
of actors involved in this planning process lethgufficient buy-in by key
state government officials and important federguitatory agencies. This
underinclusiveness thus played an important raé®me of the regulatory
redundancy and conflicts in the aftermath of thith. $ However, even to
the extent that these experiences cause a rewookitigg NCP disaster
planning process to make it more inclusive, hardstjons will persist
about which individuals and entities should be adtte the planning
process to make sure it does not become so cummbersioat it is
dysfunctional.

The response to the disaster under the NCP plaowsidle of it serves
as yet another variation on these themes. The N&Pitgelf attempts to
balance inclusiveness and efficiency by placingrgd number of entities
with fragmented but overlapping authority under thethority of
designated individuals. This approach centralizéisaity for the sake of
efficiency and effectiveness, but not at the expeok inclusiveness.
Unfortunately, as described above, this systenmdicchieve the desired
results in practice because individuals and estitiat were under the plan
and not covered by it took parallel action that sbmes conflicted with
NCP efforts'* These difficulties raise questions about whethese
issues could be most successfully addressed thibgtier NCP, tighter
enforcement of the plan, or a different regulasgproach altogether that
assumes parallel activity.

As with the other two governance challenges desdrigbove, an
extensive scholarly literature grapples with hovadalress this balancing
element of complexity. For example, a core focughef New Haven
School, global legal pluralism, new governance, ragdlatory institutions
scholarship is how to create more inclusive andogffe institutional
structures that acknowledge the full range of rmhevactors and

133. SeeNATIONAL COMMISSION REPORT, supranote 1, at 55-85.
134. See id.see alssupranote 44 and accompanying text.
135. See supr&ection I.D.

136. See suprdart I.
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interactions in their governance stratedfés.

An important element of these inclusion questi@specially in the
context of the BPDeepwater Horizonoil spill, is regulatory scale.
Significant issues of inclusion and efficiency aosround the
involvement, or lack thereof, of subnational goveemtal actors in the
formulation and implementation of the NCP. The agraenvironmental
federalism scholarship is particularly helpful mst context, because it
moves beyond debates over which level of governstenild dominate to
instead explore how best to structure multilevglmes'*

The geography literature on scale also assistsauelmalysis through
its nuanced debates over the nature of what cateiscale. Specifically,
scholars like Professors Kevin R. Cox and JulieeCitave demonstrated
the ways in which scales are constituted by intevas with other scales
and the individuals within thefi? and Professors Sallie Marston, Neil
Brenner, and Mark Purcell have debated the paaticwiays in which
scales intersect with complex social, economictucal, and political
processe$’® As analyzed in Part IlI, the layered understangimyided by
these literatures of the ways in which dynamicsliferent levels of
government are constituted and interacting withameher could help to
frame more effective governance approaches inaghtegt of deepwater
drilling and the oil spill.

137. For key texts in these literatures, sg@granotes 128-32 and accompanying text.

138. For in-depth analyses of this scholarshiphdythe above-discussed works of Buzbee,
supranotes 128 & 129, and Ruhl & Salzmanpranote 6, seKirsten H. EngelHarnessing the
Benefits of Dynamic Federalism in Environmental L&&EMORY L.J.159(2006) andJsofsky,
supranote 8.

139. Seelulie Cidell,The Place of Individuals in the Politics of Sc&88 AREA 196 (2006);
Kevin R. Cox,Spaces of Dependence, Spaces of Engagement dulittos of Scale, or: Looking
for Local Politics 17 PoL. GEOGRAPHY 1 (1998) [hereinafter CoX§paces of Dependefcé&or
additional commentary on Cox’s approach, see K&viox,Representation and Power in the
Politics of Scale17 PoL. GEOGRAPHY 41 (1998) [hereinafter CoRepresentation and Power
Katherine T. Jonescale as Epistemolog¥7 PoL. GEOGRAPHY 25 (1998); Dennis R. Juddhe
Case of the Missing Scales: A Commentary on CoRoL. GEOGRAPHY 29 (1998); Michael Peter
Smith, Looking for the Global Spaces in Local Politidg PoL. GEOGRAPHY 35 (1998);Lynn A.
StaeheliGlobalization and the Scales of CitizensHip GEOGRAPHYRES. F. 60 (1999).

140. See Neil Brenner, The Limits to Scale? Methodological Reflections $calar
Structuration 25PROGRESHUM. GEOGRAPHY591 (2001); Sallie A. Marston & Neil SmitBtates,
Scales and Households: Limits to Scale Thinking?eaponse to Brenne25PROGRESSHUM.
GEOGRAPHY 615 (2001); Sallie A. Marstoithe Social Construction of ScaR4PROGRESHUM.
GEOGRAPHY 219 (2000); Mark Purcellslands of Practice and the Marston/Brenner Debate:
Toward a More Synthetic Critical Human Geograp?iy lROGRESHUM. GEOGRAPHY317 (2003).
This debate was followed by a second debate oeaoik that scale plays in human geografieg
generallyChris CollingeFlat Ontology and the Deconstruction of Scale: Aftsse to Marston,
Jones and Woodway@1l TRANSACTIONSINST. BRIT. GEOGRAPHERS244 (2006); Scott William
Hoefle, Eliminating Scale and Killing the Goose that Lali:tGolden Egg?31 TRANSACTIONS
INST. BRIT. GEOGRAPHERS238 (2006); Sallie A. Marston, John Paul Jone& Keith Woodward,
Human Geography Without Scal TRANSACTIONSINST. BRIT. GEOGRAPHERSA16 (2005).
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D. Inequality and Resulting Injustice

Many aspects of the BPeepwater Horizomwil spill and its aftermath
have justice implications. Environmental justicecdses on the
disproportionate distribution of environmental haramd benefits in low-
income communities and communities of cdffr.The post-spill
governance strategies resulted in injustices vapect to the response
itself, compensation for victims, and affected versk A full assessment of
these justice issues is beyond the scope of thislérbut is the focus of
another piec&* However, these justice problems are intertwineti thie
governance challenges that this Article engagesameed to be included
as a final and important piece of the complexitglgred in this Part.

This Section explores the way in which governameemexity helps to
produce injustice and the role of inequality inatheg complexity. A
number of decisions were made in the course a$piieresponse—from
waste disposal to the GCCF process to the trafoingean-up workers—
that risk disproportionate harm to those who aneilecome, are people of
color, have had fewer educational opportunities)/@nhave limited
knowledge of English. While in no circumstancettiieise harms appear to
emerge from an intention to discriminate—in fatie EPA has made
active effort to address environmental justicempacted communities,
including an April 2011 award of $300,000 to norfigrcommunity
organizations in the Gulf Coast regtéh—they often resulted in part from
the complex dynamics among key actors taking platee aftermath of
the spill. Moreover, the foundational inequalitiestween the major
corporations involved and the most vulnerable ingzhpopulations create
a challenge for effective and appropriate goveraanthis Section
considers these dilemmas in the context of scholbirature on
environmental justice in order to frame the wayw/imch the governance
solutions of Part Il might address these concerns.

The spill and response raise numerous environmgrstate concerns
regarding the long- and short-term health and ésisnmplications of oil
waste and dispersants in an area that alreadg$iassiwith environmental

141. An extensive scholarly literature explores tbmplexity of language in the context of
race and racial discrimination. For a discussiorsaime of these issues, see Michael Omi,
Rethinking the Language of Race and Raci8msiaN L.J. 161 (2001) (speechJhis Article
acknowledges these complexities and uses the tpeuple of color” and “communities of color”
in their most inclusive senses.

142. | am exploring environmental justice concetasming from the BBeepwater Horizon
oil spill in-depth in a co-authored articlBeeOsofsky, Baxter-Kauf, Hammer, Mailander, Mares,
Pikovsky, Whitney & Wilsonsupranote 39. For a discussion of the broader sociakantbgical
context in which the spill took place, see DanielFarber,The BP Blowout and the Social and
Environmental Erosion of the Louisiana Coédhiv. of Cal. Berkeley Pub. Law Research Paper
No. 1740844, 2011pgvailable athttp://papers.ssrn.com/sol3/papers.cfm?abstract 740844.

143. SeePress Release, EPA Awards Environmental Justiaat&for Areas Affected by the
BP Oil Spill (Apr. 20, 2011),available at http://yosemite.epa.gov/opa/admpress.nsf/0/
42DF7BEF68187BE585257878006E7E20.
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exposures. While some of these concerns simplg &osn the nature of
the spill and its geography, others reveal govereacomplexities.

Specifically, the disproportionate disposal of wash low-income

communities of color serves as an instructive examiphow governance
complexity translates into injustice.

The Coast Guard and EPA, in consultation with thes, managed the
disposal of the more than one hundred thousandfanlsvaste generated
as a result of the spilf* However, the waste disposal plans were officially
approved by the Unified Area Command, reflecting tomplexities of
horizontal governance described abb¥@ue to an exception in RCRA
that applied to most of the oil spill waste, thimste was deemed
nonhazardous and appropriate for a particulardypsunicipal and county
landfill.>*® Such a designation for this enormous quantityasfteraises an
immediate environmental justice concern, giverahkation of many such
landfills in low-income communities of color.

Both the governmental regulators and BP recogritzeomportance of
avoiding a disproportionate impact on these comtrasiin waste
disposal. For example, BP’s plan for waste disposaproved by the
Unified Area Command, states:

To the extent feasible, impacts on minority and lnoeome
populations will be reviewed when selecting futataging
areas and disposal options. The Gulf Coast IMT &as
commitment to address environmental justice chg#serand
the disproportionate environmental burdens placetbw-
income and minority communities as directed by iapple
legal requirement¥.

Statements such as these evince an awareness afa@mmitment, at
least on paper, to ameliorating environmental gesti

144. BwTL. PROT. AGENCY, COMPREHENSIVELIQUIDS WASTE AND MATERIALS MANAGEMENT
PLAN (2010) available athttp://www.epa.gov/iemergency/bpspill/waste/bp_itiguaste_plan.pdf;
Robert D. BullardVoices: Environmental Justice Communities Bear BofiBP’s Oil Spill Waste
Disposa] THE INSTITUTE FOR SOUTHERN STuDIES (Apr. 23, 2011, 10:48 AM),
http://www.southernstudies.org/2011/04/voices-anvinental-justice-communities-bear-brunt-of-
bps-oil-spill-waste-disposal.html. These waste asgph issues are explored in depth in Osofsky,
Baxter-Kauf, Hammer, Mailander, Mares, Pikovsky,iivly & Wilson, supranote 39.

145. SeeUNIFIED AREA COMMAND, DEEPWATERHORIZON MC252, GULF-WIDE RECOVERED
OIL/WASTE MANAGEMENT PLAN (2010),available athttp://usresponse.bp.com/external/content/
document/2911/963711/1/UAC_Gulf_Wide_Rec_Oil_Watgmt_PIn.pdf [hereinafter AsTE
MANAGEMENT PLAN].

146. See id at 6 fig.1.1, 13;40 C.F.R. § 261.4(b)(5) (2009);NETL. PROT. AGENCY,
EXEMPTION OFOIL AND GAS EXPLORATION AND PRODUCTIONWASTES FROMFEDERAL HAZARDOUS
WASTE REGULATIONS 1-17(2002),available atvww.epa.gov/osw/nonhaz/industrial/special/oil/oil-
gas.pdf. This exception is problematic, but extemsinalysis of it is beyond the scope of this
Article. For further discussion, see Osofsky, Bestauf, Hammer, Mailander, Mares, Pikovsky,
Whitney & Wilson,supranote 39.

147. SeeWASTE MANAGEMENT PLAN, supranote 145, at 15.



1112 FLORIDA LAW REVIEW [Vol. 63

Despite these efforts, however, the choice of wasposal sites
disproportionately impacted people of color. Acéogdo Robert Bullard
of the Institute for Southern Studies:

As of April 10, 2011 -- the latest reporting peried
106,409 tons of BP waste went to 11 landfills, dfick
45,032 tons (42.3 percent) went to landfills inoni&y people
of color communities, and 90,554 tons (85.1 pejogaht to
landfills located in communities whose percent peag
color population exceeded the county's percent Ipeop
color*®

This disproportionate distribution raises questi@a®ut whether the
supervision of the Unified Area Command, key agesciand states
focused adequately on environmental justice andrenspecifically,
whether the combination of the complexity of thdlsphe governance
structure, and the emergency need for waste disdonded the
exploration of alternatives.

In addition, at least one community in Mississitiyat was designated
to receive waste tried to opt out; despite regusatot allowing BP to give
it that opt out, the community only served as atevataging ground rather
than as a storage Iocatib“%. It is unclear if residents of the other
communities designated to receive waste undergtaicption or were
aware or organized enough to raise concerns abemtdisproportionate
burden™ To the extent that low-income, communities of calce less
likely to have the capacity to raise a succesdidt“in My Backyard”
(NIMBY) challenge, government agencies need to aectdor that
inequality; the governance structure, with allatsmplexity, might not
have designated a clear enough leadership structuegldressing these
environmental justice concerrs.

Complexity also poses justice issues in the comeadmpensation, as
the myriad of options and the way they are presensks exacerbating

148. Robert D. Bullarcsupranote 144accordBP, WASTE AND MATERIAL TRACKING SYSTEM
AND REPORTINGPLAN (2010),available athttp://usresponse.bp.com/external/content/document
2911/963695/1/Appendix_C_Waste_Tracking_Plan.pdipbd®t D. Bullard, BP’'s Waste
Management Plan Raises Environmental Justice Coisc&nssiDeNT Voice (July 29, 2010),
http://dissidentvoice.org/2010/07/bp%E2%80%99s-@vasinagement-plan-raises-environmental-
justice-concerns/; Osofsky, Baxter-Kauf, Hammer,ildaler, Mares, Pikovsky, Whitney &
Wilson, supranote 39

149. SeeNATIONAL COMMISSION REPORT, supranote 1, at 170.

150. Seeletter from Mike Utsler, Chief Operating Officeru® Coast Restoration Org., to
Paul F. Zukunft, Rear-Admiral, U.S. Coast Guard Bad. On-Scene Coordinator (Aug. 19, 2010),
available athttp://www.epa.gov/bpspill/waste/bp-admiralZwaptans.pdf.

151. For an analysis of structural racism andcitieg of industrial facilities, see generally
Luke W. Cole Environmental Justice and Entrepreneurship: Pitfddir the Unwary31 W.NEw
ENG. L. Rev. 601 (2009). For a discussion of efforts to adslidhsmping of toxic waste in low-
income communities of color, see Dollie Burwell &kke W. ColeEnvironmental Justice Comes
Full Circle: Warren County Before and After GoLDEN GATE U. EnvTL. L.J. 9, 21-28 (2007).
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preexisting inequality. For example, although tliwegnment and BP
effectively channeled claims towards the GCCF agtivent on, the
above-discussed division between emergency andcfams poses justice
concerns. Because the GCCF uses the same formtfotypes of claims,
those with less education, insufficient financeshie a lawyer, and
Ianguagze barriers might be confused about therdiffee between the
formsX>?In addition, those people are less likely to hanagle emergency
claims by the late November 2010 deadline, andesmare likely to face
the difficult decision between final claims andgittion** If those with
less money, limited education, or language barmgtsinto the GCCF
process, they may not present their claims foetetia manner that would
maximize the amount they receive. If they opt tuey are less likely to
have adequate representation in the tort litigaéiod to understand the
various barriers to reliéf*In sum, the complexity of the process for relief
poses a justice problem because those with mooeness have a greater
ability to navigate the process effectively.

Issues around cleanup worker safety present ydt@naariation on the
ways in which the governance complexity of thels@bponse raises
justice concerns. Specifically, these issues hyplhlihe way in which the
public—private intertwinement described in Sectidd can result in
inadequate safety training (one of many issuesdaggcleanup worker
safety)'>°> OSHA requires extensive training for cleanup weskender its
Hazardous Waste Operations and Emergency Respdasdass->°
However, it allowed BP to subcontract training wother companies and
then asked on its website for workers to repordémmate training>’ As
with the drilling itself, these subcontracting tedaships add complexity
and accountability concerns in the context of algeworkers, who often
are not in a position to assess and report theuadgoof the training,
particularly if they desperately need the employinen

152. Osofsky, Baxter-Kauf, Hammer, Mailander, Makrikovsky, Whitney & Wilsorsupra
note 39.

153. Id.

154. For an analysis of environmental justice eons with respect to non-GCCF options, see
id.

155. For a more in-depth discussion of cleanupkemsafety issues, see generalgpRccA
BRATSPIES ET AL, CTR. FORPROGRESSIVEREF., FROM SHIP TO SHORE REFORMING THENATIONAL
CONTINGENCY PLAN TO IMPROVEPROTECTIONS FOROIL SPILL CLEANUP WORKERS(2010),available
at http://www.progressivereform.org/articles/BP_OSHA06.pdf; Osofsky, Baxter-Kauf,
Hammer, Mailander, Mares, Pikovsky, Whitney & Witsgsupranote 39.

156. 29 C.F.R. § 1910.120 (2008geU.S.DEPT. OF LABOR, OSHA, TRAINING MARINE OIL
SPILL RESPONSEWORKERS UNDER OSHA's HAZARDOUS WASTE OPERATIONS AND EMERGENCY
RESPONSE STANDARD (2001), available at http://www.incidentnews.gov/resources/ OSHA _
HAZWOPER_Oil.pdf; U.SDEP T oOFLABOR, OSHA,CURRENTTRAINING REQUIREMENTS FOR THE
GuLF OIL SPiLL [JuLy 21, 2010] [hereinafter OSHA,URRENT TRAINING REQUIREMENTY, http:/
www.osha.gov/oilspills/Basic_Training_Fact_07_02.pt.

157. OSHA, ©RRENTTRAINING REQUIREMENTS supranote 156.
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The common thread running through these situatsthsit complexity
often risked impacting vulnerable populations digartionately in the
context of the B®eepwater Horizowil spill. These populations are less
able to resist waste disposal in their communittes,navigate the
compensation options effectively, and to ensurer teafety in the
workplace. Envisioning appropriate multidimensiongbvernance
strategies requires crafting approaches that ndy oan navigate
complexity, but also can incorporate these justa®erns while doing so,
an effort that Part 1l makes.

Effective incorporation is particularly difficulthowever, because
environmental justice itself is rife with complexiAn extensive scholarly
literature explores strategies for addressing enwirental justice issues at
both domestic and international levels and dematedrthe entrenched
structural and substantive barriers to progresthdriJ.S. context, Center
on Race, Poverty and the Environment founder Luk€Wdle, one of the
longtime leaders of the environmental justice moaetnantil his untimely
death in 2009, demonstrated the nuanced chardsteactural racism and
the power dynamics that underlie’®. Dean Sheila Foster, another
important leader in this effort, has analyzed ther types of justice that
the movement seeks: “distributive, procedural,ettive, and social**®
EPA civil rights attorney Michael Mattheisen hasewned the way in
which the Supreme Court’s decisionAfexander v. Sandov&f to limit
disparate impact claims made civil rights litigatictrategies more
difficult. *®* Together with Eileen Gauna, another leader imtheement,
and before th&andovalcase created an additional legal barrier, Foster
described the challenges facing environmentalgadttigation and the
ways in which litigation forms part of a broadewvganmental justice
strategy->

In an international and comparative law contextnatous scholars
have considered the extent to which environmeigals can be used as an
effective tool in addressing injustice. Environnanights strategies, while
sometimes successful, also interact with multidisn@mal governance
concerns and face significant barri€¥in addition, the United States has

158. SeeCole,Environmental Justice and Entrepreneurstsippranote 151; Luke W. Cole,
Environmental Justice and the Three Great Myth#/bfte Americanal4 HASTINGSW.-Nw. J.
ENvTL. L. & PoL’y 573 (2008); Luke W. Cole & Caroline Farredtructural Racism, Structural
Pollution and the Need for a New Paradigh® WasH. U. J.L.& PoL’y 265 (2006).

159. SeeSheila FosteiThe Challenge of Environmental JustitdRUTGERSJ.L.& URB. PoL'Y
1 (2004).

160. 532 U.S. 275 (2001).

161. See Michael D. Mattheisen,The Effect ofAlexander v. Sandovabn Federal
Environmental Civil Rights (Environmental Justi8eicy, 13 Gco. MasoNU. C.R.L.J.35(2003).

162. SeeEileen Gauna & Sheila FosteEnvironmental Justice: Stakes, Stakeholders,
Strategies30 Hum. RTs. 2, 3 (2003).

163. For examples of this scholarship, see gdgeBaANTIAGO FELGUERAS DERECHOS
HumANOS Y MEDIO AMBIENTE (1996); HUMAN RIGHTS AND THE ENVIRONMENT: CONFLICTS AND
NORMS IN A GLOBALIZING WORLD (Lyuba Zarsky ed., 2002); WAN RIGHTS APPROACHES TO
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not been a receptive forum or respondent in enmittal rights casé¥
and it is unlikely that an international environrtedrhuman rights suit
regarding the BPeepwater Horizowil spill would be a successful way of
addressing these justice issues.

As with the other three governance challengeswgrfsom complexity,
the scholarly literatures exploring how to credtedf multiactor legal
models hold some promise. To the extent that forhtiglation and
legislative and executive action constitute onlg @ece of the puzzle,
these dynamic and integrative conceptual approast®sde a way of
rethinking the justice barriers and how they mighaddressed. The rest of
this Article considers the constructive power et models to address the
governance challenge posed by this oil spill.

[ll. TOWARD MOREEFFECTIVEMULTIDIMENSIONAL GOVERNANCE

This Part focuses on the difficult question of himwmnost effectively
address the governance concerns posed in Partsll.dn so doing, it
builds on existing thinking about both the BBepwater Horizomwil spill
and crosscutting governance more broadly in ordgropose ways of
appropriately engaging the multidimensional chamaof this particular
challenge.

The Part begins by drawing from scholarly literaturlaw, geography,
and ecology to suggest principles for addressigglatory complexity
more effectively. It next introduces some of thestreagnificant post-spill
governance assessments and proposals regardingateeprilling and
spill response. The Part analyzes these proposaléight of its
recommended core principles, with a particular easfghon strategies for
including key state and local actors and estabigslilynamic learning
structures. It concludes with reflections on thedj#s and limitations of
multidimensional governance strategies.

ENVIRONMENTAL PROTECTION(Alan E. Boyle & Michael R. Anderson eds., 1996Fg AND DEATH
MATTERS. HUMAN RIGHTS AND THEENVIRONMENT AT THE END OF THEMILLENNIUM (Barbara Rose
Johnston ed., 1997)jNKING HUMAN RIGHTS AND THE ENVIRONMENT (Romina Picolotti & Jorge
Daniel Taillant eds., 2003)ki OKONTA & ORONTO DOUGLAS, WHERE VVULTURES FEAST: SHELL,
HUMAN RIGHTS, AND OIL (Verso2003) (2001); He RIGHT OF THECHILD TO A CLEAN ENVIRONMENT
(Agata Fijalkowski & Malgosia Fitzmaurice eds., 2J0Sumudu Atapattihe Right to a Healthy
Life or the Right to Die Polluted?: The Emergenta dluman Right to a Healthy Environment
Under International Law16 TuL. EnvTL. L.J. 65(2002); Natalie L. Bridgemarjuman Rights
Litigation Under the ATCA as a Proxy for Environr@iClaims 6 YALE HuM. RTs. & DEv.L.J.1
(2003); Linda A. Malone & Scott Pasternadkgercising Environmental Human Rights and
Remedies in the United Nations Syst2mNM. & MARY ENVTL. L. & PoL’y Rev. 365 (2002).

164. | have compared environmental rights appresah different fora in Hari M. Osofsky,
Learning from Environmental Justice: A New Modellfdaernational Environmental Right24
StaN. ENvTL. L.J. 71 (2005), and some of these barriers to resipeness in Hari M. Osofskyhe
Geography of Justice Wormholes: Dilemmas from Pritypand Criminal Law 53 ViLL. L. REv.
117(2008).
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A. Principles for Multidimensional Governance

The challenges that Part Il describes are eachithdilly difficult, but
the greater problem is their interconnection. Baneple, strategies for
responding to scientific and technological uncetiaand change will
interact with the simultaneous overlap and fragragon in the regulatory
system, the tension between inclusiveness andesftig, and inequality.
Moreover, many thoughtful scholars, often in clustsolated from one
another, have grappled with these concerns in iatyasf contexts and
proposed ways forward.

While a comprehensive assessment of all potentiafiplicable
scholarship across disciplines is beyond the sobges Article (and it is
hard to imagine how any article-length treatmentl@d@ccomplish this
task effectively), a principled approach to thegymance challenges posed
by the BPDeepwater Horizomil spill requires an assessment of reform
proposals in light of this thinking. Interweavinguhiiple scholarly
literatures across disciplines is a daunting task~pror scholarship has
engaged some but not all of these conceptual apipesain other
substantive contexXft®—but these interconnections among ideas are
important to explore because complex governanceblgms are
themselves so challenging. In order to addressetipesblems most
effectively, we need to break down the walls tlegtesate disciplines and
substantive areas within them and consider therglgged ideas that these
literatures produce. While many more than eight¢astrs of ideas are
potentially relevant, this Article focuses on tlsist because they are
particularly thoughtful on the issues of scale,stabtive overlap, and
multiplicity of actors that are critical to crafgnbetter regulatory
approaches in the aftermath of the B&epwater Horizomil spill. The
Article has discussed each of these conceptuamten the context of
Part II's analysis of governance challenges ablowethis Section focuses
on how they fit together and on the implicationsh@ir interwoven ideas
for multidimensional governance.

More specifically, this Section builds from thegerhtures to suggest
three key principles for framing effective regutstsolutions in the face of
complexity. First, both the New Haven School arabgl legal pluralism
scholarship suggest the need to identify the varowerlapping formal and
informal regulatory vehicles, and when paired viatith new governance
and regulatory institutions theory, they providenfieworks for crafting
hybrid structures. Second, the geography literatarscale, together with
the dynamic federalism and intersystemic governamedyses, highlight
the importance of paying particular attention te ttay in which scale
operates in these hybrid structures and develgtrategies that allow key

165. See, e.g.Osofsky,supranote 8, at 273-78 (analyzing some of these liteeatin the
context of climate change regulation).
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actors at each level to interact meaningfully affelcévely. Finally, the
adaptive management literature, especially whenanvs from dynamic
federalism, indicates that these hybrid multiscatauctures need to be
systematically aware of and responsive to changegh@ analysis below
details, while each of these conceptual streamesept distinct ideas that
undergird the three principles, these ideas ovedagd several scholars
have made contributions to more than one grouping.

1. Legal Hybridity

The foundation of this Article’s governance modeidlves an embrace
of legal hybridity—that is, the simultaneous angpfinteracting legal and
guasi-legal structures addressing offshore driliingd oil spills. Hybridity
is more than just the overlap described in SedtiBnwhich results from
the crosscutting nature of these problems. Raithisrapproach, at its best,
involves intentional overlap that incorporates kagtors and their
interactions into the governance process. Fouhefdight streams of
scholarship help to shape this Article’s conceptbhybridity.

First, the New Haven School provides a vision wfiteaking that helps
to open up the possibilities for hybridity. To Nélaven School scholars,
law is authoritative decisionmaking backed by dffecpower and taking
place in a wide variety of arenas. In an intermaldaw context, the
School represents a significant shift from theitradal state-centric view
of lawmaking™®® For the purposes of this Article’s analysis, thewN
Haven School's importance is not so much its ingtians for
international law, but rather its broader implicas for how regulatory
behavior relevant to the BPeepwater Horizonoil spill might be
conceptualized. The New Haven School helps to siiapeaderstanding of
relevant law as encompassing a variety of inforraald formal
arrangements, which allows for a more inclusivewiaé how to approach
governance more effectively in this context.

Global legal pluralism, which owes an intellectdabt to the New
Haven School but is distinct from it, explicitly kaowledges existing
hybridity and provides models for new arrangemé&Ht$his approach is
one piece of a broader literature on legal plumalisn approach that
emerges from the intersection of law and anthrgpgsteand at times
builds on the work of Professor Robert M. Cover-atgue that law is

166. For an explanation of the New Haven Schopt@gch, see ASSWELL& MCDOUGAL,
supranote 131; Richard A. Falkasting the Spell: The New Haven School of Intéonat Law;
104 YALE L.J.1991 (1995); Myres S. McDougal & Harold D. Lasswe&le Identification and
Appraisal of Diverse Systems of Public Ord&3 Av. J.INT'L L. 1 (1959); Myres S. McDougal,
Harold D. Lasswell & W. Michael Reismaithe World Constitutive Process of Authoritative
Decision 19 J.LEGAL Epuc. 253 (1967); W. Michael Reismamternational Lawmaking: A
Process of Communicatioid5 Av. Soc’'y INT'L L. PRoc. 101 (1981).

167. SeePaul Schiff BermanA Pluralist Approach to International Lg\82 YALE J.INT'L L.
301, 301-02 (2007).
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constituted by multiple normative communities thee shared social and
legal space®® Global legal pluralism focuses, in particular, on
transnational intersections of these normative camties, and views
lawmaking at a global scale as taking place thrabhgse communities’
often parallel but sometimes conflicting interan8oThus, like the New
Haven School, it has a vision of lawmaking thabisader than the
traditional Westphalian (nation-state-centric) actocand argues for the
importance of including a diverse set of formal arfidrmal interactions in
lawmaking accounts. Most relevant to this Articlgsus, these scholars
have considered how to create hybrid legal stresttinat accommodate
this overlap, a key issue in the context of regad¢pbffshore drilling and
managing oil spill$®®

New governance scholars’ focus on integrating acod formal and
informal law into regulatory approaches providelpfud models for what
hybridity might look like in this context. ProfegsdKenneth W. Abbot and
Duncan Snidal have identified the four core attiisLof new governance
strategies: (1) state-orchestrated rather thane-stttered; (2)
decentralized rather than centralized; (3) basedigmersed rather than
bureaucratic expertise; and (4) integrating a nhhaod and soft law rather
than focusing solely on mandatory ruté&These strategies help to ground
the kind of innovative partnerships needed to iguffshore drilling and
oil spill responses. For example, Professor Bra@ldégarkkainen has used
new governance theory to propose new institutiana@ngements in the
context of Great Lakes managem&itand Professors J.B. Ruhl and
James Salzman have paired new governance withtb&weres to propose
a typolog¥ for addressing complex environmental bfpms more
effectively: "

The final strand undergirding the Article’s congeptof legal hybridity
emerges from a group of scholars collaboratingufiinothe Regulatory
Institutions Network at Australian National Univigys Like many of the

168. See Robert M. Cover,The Supreme Court, 1982 Term—ForewoNbmos and
Narrative 97 Harv. L. Rev. 4 (1983); Ambreena ManijiLike a Mask Dancing”: Law and
Colonialism in Chinua Achebe'arrow of God, 27 JLaw & Soc. 626 (2000); Emmanuel
Melissaris,The More the Merrier? A New Take on Legal Plurali$®1Sc. & L. Stub. 57 (2004);
Sally Engle MerrylLegal Pluralism 22LAw & Soc’y Rev. 869 (1988); Dalia Tsukihe New Deal
Origins of American Legal Pluralisn29FLA. St. U. L. Rev. 189 (2001).

169. See supranote 131 and accompanying text.

170. Kenneth W. Abbott & Duncan Snid8trengthening International Regulation Through
Transnational New Governance: Overcoming the Orchéen Deficit, 42V AND. J. TRANSNAT' L
L.501,508-09 (2009).

171. Bradley C. KarkkaineiNew Governance” in the Great Lakes Basin: Has Time
Arrived?, 2006MiIcH. ST. L. Rev. 1249, 1254-58006).

172. Ruhl & Salzmarsupranote 6at102—-082010).For broader new governance analyses,
see generally Aw AND NEw GOVERNANCE IN THEEU AND THE US (Grainne de Burca & Joanne
Scott eds., 2006), LobéThe Renew Deal: The Fall of Regulation and the Bisgovernance in
Contemporary Legal Thouglstupranote 132Karkkainen, Replysupranote 132} obel, Surreply,
supranotel32.
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other scholars described above, these scholaeybeti the importance of
integrating formal and informal regulatory behavibiney focus on doing
so through crafting responsive regulatory models () consider context,
and the range of informal and formal options th&griact and might create
change; (2) order options from least to most imeigto limit regulatory
overreaction; and (3) create dialogue about thessity of regulation and
elicit voluntary commitments to comph? This strand complements the
other approaches because it shares their broader of regulatory
behavior and pairs that view with concrete stragdor navigating the
resulting morass, a critical need in the BBepwater Horizoroil spill
context.

Together, these scholarly approaches provide itsigto both how to
conceptualize the multiplicity of interactions taggiplace in this context as
legal and how to structure regulation that embramesplexity. In so
doing, they set the stage for the Article’s twonpary strategies for
implementing hybridity which follow: inclusivity aoss scales and
responsiveness. The types of solutions that enfesgethese literatures
model how conceptualizing what matters in law mmneadly allows for
needed creative configurations.

2. Multiscalar Inclusion

As described in Section I.A, scale forms a critie@ment of the
governance complexities; the post-spill reform sads consistently call
for better inclusion of smaller scales in the tapvd federal structure that
dominates regulation in this context. While the \abtiteratures often
model multilevel inclusion, three additional stresanf scholarship that
focus on multiscalar dynamics further undergird #hiticle’s conceptual
approach to integration across scales. First,painaarily U.S. domestic
level, dynamic federalism scholars—at times alsawilig from new
governance scholarship—have grappled with what modusive
multiscalar governance should look like. The dyraf@deralism scholars
focus on the many areas of law in which some fdrooocurrent state and
federal (and sometimes local or regional) jurisditexists and consider
how to structure regulation most effectively inttbantext. Many of them
have developed creative models for multiscalarrawiion that do not
simply involve complex cooperative approachesalad integrate conflict
as a regulatory tool. For example, Professors #illiBuzbee, Ann
Carlson, Robert Glicksman, Alexandra Klass, andj@am Sovakool
have considered instances in which floor preemgaltmwed leader states
to push the federal government’s regulatory apgro4drofessor Robert

173. Braithwaitesupranote 132see alsoNood, Ivec, Job & Braithwaitesupranote 132.

174. SeeBuzbee,supranote 129, at 1551-56; Buzbesjpranote 128, at 5-6, 58-63;
Carlson,supranote 72at290-92310-19; Glicksman & Levysupranote 72, at 583—-84; Klass,
supranote 72, at 1654-58ovacoolsupranote 72, at05-06.
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Schapiro has engaged how to create workable gaveendrom
“polyphony.™"® Professor Erin Ryan has analyzed the complex \vays
which state and federal governments negotiate enthanother through
various federalism devicgéf?This scholarship is helpful in the context of
the BPDeepwater Horizoroil spill because it suggests ways in which
concurrent authority can be organized effectiveekgy issue in structuring
prevention, disaster planning, and spill respomsess levels.

A subset of these dynamic federalism scholars aregb a group at
Emory Law School working on federalism and intetsysc
governance’’ Both the above-mentioned Buzbee and Schapirovareft
the three directors of this group, and ProfessdreRoAhdieh is the third
director, though a number of other faculty memlaeesaffiliated with the
group’’®This Section separates out the intersystemic ganee group as
a second strand, rather than simply lumping itith @ynamic federalism,
because of the ways in which some of these schatardringing both
international legal theory and conflict into thepproach to multilevel
governance. This combination makes their work palarly helpful for
this context, as they suggest potentially usefudhaaisms for inclusion of
many scales in structures that allow for both coaipen and conflict. For
example, Schapiro has considered the value of remiog multiple
regulatory nodes in intersystemic interactions #patn from the local to
the international’® Ahdieh has provided a schema for structuring
“dialectical” interactions in which regulatory ov@p and interaction
improve regulatiort®

The geography literature on scale, through itsriagation of what
constitutes scales and how movement between liakas place, provides
a final, important addition to this conceptual frag of multiscalar
inclusivity. It helps to identify, in a more nuaclomanner, the pieces of the
regulatory puzzle being crafted by the above steeand ways in which
they might fit together. While this literature ishr and diverse in a way
that cannot be captured in this brief treatmenteisd pieces that | have
highlighted in my previous law and geography work @articularly
illuminating in this context. As described abovefEssor Nathan Sayre’s
work on scale at the intersection of geographyentdogy could help to
identify the implications of different choices abbdwow the Gulf and the

175. SeeScHAPIRO, supranote 129, at 7-9. For other analyses of uncodpeffatieralism, see
Bridges,supranote 72, at 133—-34; Bulman-Pozen & Gerlamranote 72, at 1258-60; Junker,
supranote 72, at 94-95.

176. SeeErin Ryan,Negotiating Federalispb2 B.C. L. Rv. 1 (2011).

177. SeeCenter on Federalism and Intersystemic GovernaBaery LAaw, http://www.law.
emory.edu/centers-clinics/cfig.html (last visitadyJ10, 2011).

178. SeeFaculty: Center on Federalism and Intersystemic €&o&nce EMORY LAw,
http://www.law.emory.edu/centers-clinics/cfig/faguhtml (last visited July 10, 2011).

179. SeeRobert A. Schapirdsederalism as Intersystemic Governance: LegitintaeyPost-
Westphalian World57 Bvory L.J.115,121 (2007).

180. SeeAhdieh,Dialectical Regulationsupranote 9, at 914-26.



2011] MULTIDIMENSIONAL GOVERNANCE 1121

abutting land are divided and the scales at whodtogical and human
concerns are consider& Professor Kevin Cox’s network theory of scale,
which elucidates the way in which interactions ateatain level and
between that level and other levels constituteatestelps to frame the
multiscalar, multiactor interactions taking placeproposed regulatory
solutions'® Julie Cidell's work serves as a reminder to thossting
regulatory strategies of the key role that indialdplay in each institution
and Ievel?233 Finally, the debate between Professors Neil Brezne Sallie
Marston (with the support of Neil Smith), which Reesor Mark Purcell
has further characterized, provides an importgmbsition of the contested
terrain in which the key actors and their interaesi are being determined
and how characterization of those interactions ensittMarston’s call for
greater consideration of social reproduction am$amption, in particular,
highlights the need for a more inclusive picturéhaf people and activities
that matter; the regulatory structures being cdaftehe aftermath of this
oil spill should reflect an understanding of thegkx social and political
picture!®

Together, these three streams of scholarship balprmonstrate how
the hybrid structures described above might beigieé across scales, and
in the process, help to foster broad buy-in arehimourage learning from
smaller scale knowledge. These scholarly approaehxgdore how
regulatory strategies could encompass the nuaricegeactions across
governmental levels and by so doing provide thexdiation for Section
l1.C’s legal analysis.

3. Regulatory Responsiveness

The prior seven streams of scholarship all protheebasis for creative
governance forms, but the adaptive managemenatiites brings the
concept of regulatory responsiveness in more ¢leafldaptive
management informs a growing body of legal schylarmalysis of
environmental regulatory approaches. Most relevanthis Article, a
number of scholars, such as Professors J.B. Ruiinn@s in collaboration
with Professor James Salzman or Professor Robschifian), Robin
Craig®° Alejandro E. Camacht§®and Brad Karkkainetf’ have analyzed

adaptive management in a multilevel governanceegbri€amacho, Craig,

181. SeeSayre,supranote 119, at 276-78.

182. SeeCox, Spaces of Dependenseipranote 139 and accompanying text.

183. SeeCidell, supranote 139 and accompanying text.

184. See supranote 140 and accompanying text.

185. SeeRobin Kundis Craig, Stationarity is Dead"—Long Live Transformation: &
Principles for Climate Change Adaptation La®4 Harv. ENvTL. L. REV.9,60-61 (2010); Ruhl &
Salzmansupranote 6, at 97-98, 103—-06.

186. Alejandro E. Camach@ssisted Migration: Redefining Nature and NaturasBurce
Law Under Climate Chang@7 YALE J.ONREG. 171(2010).

187. SeeKarkkainensupranote 72.
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Ruhl, and Salzman have combined adaptive managemigmtlynamic
federalism to propose strategies for approachingaté change adaptation
more effectively. In so doing, these scholars ofteth draw from
Professors C.S. Holling and Lance Gunderson’s thebmpanarchy, a
“cross-scale, interdisciplinary, and dynamic” agmio to conceptualizing
global change that integrates “economic, ecologiaall institutional
systems.*® Karkkainen, Ruhl, and Salzman also interweave new
governance and adaptive management approache®imirthovative
environmental regulatory proposafs.

This scholarship has special salience for addrgssia complexity
posed by the BPeepwater Horizomwil spill context because it provides
models for creating dynamic, integrative regulatapproaches that can
change over time. A core problem in regulating ladfe drilling and oil
spills effectively is the difficulty of creatingragime that can respond to
the ecological and technological uncertainty andnge. Section IIl.D
draws from this third strand to explore how to dugulation that can
evolve as needed.

The Sections which follow thus translate these ehcenceptual
approaches into regulatory strategy. After provgden overview of
existing reform proposals, they apply these prilesigo the suggested
governance solutions with a focus on issues ofusgich and
responsiveness. They consider how well the propasettiscalar,
multiactor governance strategies embody effectio®riporation of key
actors and the capacity to evolve in responsedagd and the unknown.
Although the Sections separate out inclusion asglnesiveness, the issues
are deeply intertwined, as the analyses of indafiéxamples that follow
make clear.

B. Governance Proposals in the Aftermath of thd Spi

In the post-spill period, numerous individuals agobups from
government, think tanks, oil industry, academiaj anngovernmental
organizations have attempted to understand theesanfsthe spill and
determine how prevention and response could belé@rmbtter in the
future. Three of these analyses, among many aiteneisting one¥’ are

188. C.S. Holling, Lance H. Hunderson & Donald igl In Quest of a Theory of Adaptive
Changein PANARCHY: UNDERSTANDING TRANSFORMATIONS INHUMAN AND NATURAL SYSTEMS3,5
(Lance H. Gunderson & C.S. Holling eds., 2002). &xamples of Ruhl using panarchy in his
approach, see J.B. Ruhl & Robert L. Fischnfsaslaptive Management in the Coyr@&MINN. L.
REv. 424(2010), andRuhl & Salzmansupranote 6 .

189. SeeKarkkainensupranote 72; Ruhl & Salzmasupranote 6. Sandra Zellmer also has
made an interesting proposal for an Interior Rivdamagement Act that would integrate adaptive
management principles into post-Katrina manageiwighte Mississippi and Missouri RiverSee
Sandra Zellmer, Essaj, Tale of Two Imperiled Rivers: Reflections froRost-Katrina World59
FLA. L. Rev. 599 (2007).

190. For example, Resources for the Future hae doseries of interesting reports in the
aftermath of the spillSeeDeepwater Drilling Key RecommendatiofR&s. FOR THEFUTURE CTR.
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particularly worth highlighting in the context dfis Article because of
their implications for governance. This Sectionmules a brief description
of the governance-oriented pieces of these propogalframe the
discussion of the rest of the Part.

First, the most significant assessment of the &pdhte is the 381-page
report to the President released by the Nationahi@ission on the BP
Deepwater Horizoi®il Spill and Offshore Drilling in January 2011hi$
report is notable because it was produced by atispa, independent
commission, and attempted, in the first few mordfter the spill to
provide a comprehensive assessment of what wenthgwvrand
recommendations for how to impro¥ As discussed further in Sections
[11.C and I11.D, this report also has practical iorfance; efforts are already
underway to implement some of its recommendations.

A number of the Commission’s recommendations fasuseforming
governance to address complexity better. To respmaodncerns with the
industry culture around safety, it proposes a pelicing safety
organization modeled to some extent on the InstitditNuclear Power
Organizations paired with a higher liability captive Oil Pollution Act
(with provisions to help smaller companies withutéeg insurance
issues)'?*With respect to problems of ineffective governraéregulatory
risk management and balancing environmental andago concerns, it
suggests a shift to a more “proactive, risk-basafbopmance approach”
modeled on the “safety case” strategy used in tloethNSea. The
Commission would pair this change with updated amai and
international safety standarts; further reworking of and additional
funding for the former MMS; strengthened NEPA eoément,
interagency consultation, and Congressional oviergmgocesses; and
deployment of coastal and marine spatial planrontst-** Because of the
difficulties in coordinating responses to majoiispthe Commission also
recommends that DOI coordinate a multiactor rewaglaf the response
plan, that the EPA and Coast Guard develop clearecedures for
handling a Spill of National Significance under N&ional Contingency
Plan (which also would include updated guidancelispersants and the
ineffectiveness of offshore barrier berms), and tha EPA and Coast
Guard issue policies and guidance for more integradf states and
localities in planning and training, including fiedicitizens’ councils with
which federal regulators would be required to céiSti In order to
address the knowledge gap hindering the respohse Cbmmission

FOR ENERGY ECON. & PoL'v, http://www.rff.org/centers/energy_economics_andigydl
Pages/Deepwater_Drilling_ Key_Reccomendations.dapkvisited July 10, 2011).

191. NaTIONAL COMMISSION REPORT, supranote 1, at vi.

192. Id. at 234-47.

193. Id. at 252.

194. Id. at 249-63, 281-83, 288-91.

195. Id. at 265-71.
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proposes that Congress fund more research andog@vent on oil spill
response to improve governmental expertise, tleaN#tional Response
Team build governmental ability to estimate flovesaaccurately, and that
DOI require oil companies to demonstrate the sadétyells and their
component parts and to have detailed plans focsatontrol in the event
of a spill*® Finally, the Commission considers issues of adeqeaponse
to impacts and compensation, with a focus on tleel ier more timely
access for scientists to the response zone, adegssgéssment of human
health impacts, coordinated public—private effadsestore consumer
confidence, well-funded (through CWA penalties fribva spill) multiactor
and ecologically grounded restoration efforts, angassessment of the
claims processes that goes beyond its recommermigdg of liability
limits under relevant laws”’

Second, an October 2010 White Paper by the Centd?rbgressive
Reform on the “regulatory blowout” is significawtrfits broad coverage of
regulatory failures and host of specific recomméioda for reform that
cover OSCLA, MMS/BOEMRE, NEPA, and ESA, as welbasrarching
systemic proposals for regulatory design, energy @dmate change
policy, and learning from other countries’ expedest *® Although many
of the proposed reforms to strengthen the stat@odyregulatory regime
are important, this Section focuses on summaritiagnore governance-
oriented recommendations, in line with this Artislerientation. Like the
Commission, the White Paper recommends furthemirgfi of the
restructured MMS and better development of goveniaiscientific and
technological expertise, but has somewhat diffggespiosals for doing so;
it suggests further assessment of whether moreaepaof the six core
functions is needed than is taking place in theehrew agenci€® and
recommends that Congress establish “strong ang@mdkent scientific
capacity” through additional funding and a legistatmandate for the
USGS and through creating an independent advismagdto review risk
assessment and regulatory approaétfds.an interesting but less specific
proposal than some of its others, the White Papgues for a
reinvigorated use of the precautionary principle€Ciongress and across
agencies involved in the regulation of offshordlidg.?** Finally, its
examination of the European models considereddtmmission leads
it to recommend more benchmarking rather than saropf the particular
“safety case” model proposed by the Commis$ion.

Lastly, Professor Zygmunt J.B. Plater, who wasafrike coauthors of

196. Id. at 269-75.

197. Id. at 275-87.

198. SeeREGULATORY BLowour, supranote 100, at 1-5.
199. Id. at 26-27.

200. Id. at 23-27, 37.

201. Id. at 44-47.

202. See idat 54-58.
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a University of Alaska Sea Grant report on reguiateform in the wake
of theExxon Valdespill, has engaged in an analysis of systemiarieslin
prevention and response and compared these isstlesdnes arising in
the aftermath of th&xxon Valdespill.2> He makes several interesting
observations for the purposes of this Article’s gmance analysis in his
comparison of the two spills and assessment of reowfuller
implementation of the State of Alaska Oil Spill Qomsion’s
recommendations might have helped prevent and wegfee response to
the BPDeepwater Horizowil spill. These observations not only provide
some specific suggestions about governance, lmuteatsal issues with the
way in which we learn from disaster assessment.

Plater’s analysis considers both prevention anpomese issues. With
respect to prevention, he notes that the Alask& @il Commission urged
both that governmental and corporate performaraelstds include best
available technology and that state and local gowent be integrated
rather than preempted in the regulatory process.delails several
recommended enforcement measures such as “senansaunced safety
drills, mandatory corporate safety reporting, maodepersonnel levels,
revised insurance and antitrust exemptions, anidtansified vigilance
role for the Coast Guard™ He also highlights the watchdog role that
Regional Citizen Advisory Councils have played ilagka in addressing
the public—private entwinement issues and the tledé such Councils
might have played in preventing the BBepwater Horizomil spill, and
praises the Obama Administration for working tmgrihese Councils into
the Gulf in the aftermath of the spAff With respect to the response, Plater
is critical of the use of dispersants and arguas tte Alaska Oil Spill
Commission report specifically warned of their darsg’® However, he
lauds a variety of Obama Administration intervensipincluding the
creation of the Gulf Coast Claims Facility and farfdr unemployed
workers and for environmental and health monitgrinige MMS
reorganization; the initiation of a National Oce@ouncil; and the
establishment of the above-discussed National Casian on the BP
Deepwater Horizo®il Spill and Offshore Drilling®’

203. SeePlater, supra note 100. Plater has supplemented this analydis additional
scholarship on the need for systemic reform irafftermath of the spillSeePlater,supranote 4.
For the earlier report on recommending regulatefyrm in the wake of thexxon Valdespill, see
Harry Bader, Ralph Johnson, Zygmunt Plater & AlifbeserRecommendations for an Improved
Oil Spill Prevention Systerfuniv. of Alaska Sea Grant Legal Research Teargal Research
Report, 1989).

204. Platersupranote 100, at 11,043.

205. Id. at 11,046. Plater’s subsequent article that buwitdthis shorter piece provides more
detailed analysis of citizens’ councils, praisihgit accomplishments and analyzing challenges that
they have facedSeePlater,supranote 4, at 409—15ee alsanfra note 215 and accompanying
text.

206. Id. at 11,043-44.

207. See idat 11,045.
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Together, these three analyses, despite their sbatedifferent
emphases, highlight an important point about gaueee in the context of
offshore drilling and oil spills. While part of tls®lution to more effective
governance involves changing the rules, their eefoent, and the funding
of their enforcement, another critical part of negdeform in the wake of
the BPDeepwater Horizomil spill is crafting structures that involve the
myriad of relevant public and private actors in aging the complexity.
While none of these assessments draws expliattiy fjovernance theory,
a number of the proposals—from ones regarding havensfic
uncertainty, technological change, and risk areagad to ones about
creating more effective watchdog entities to oresiithe best approach
to disaster planning—envision an approach to reigudhat reflects the
three principles articulated in Section IlI.A.

The next two Sections attempt to bridge that gap. Multiple
conceptual approaches across disciplines grapple mow to create
governance structures that embrace complexity wha@nd applicable
laws, the principles that emerge from their effeeia provide insight into
how the various proposed reforms might be mostg¥ely structured in
this context. Specifically, Sections Ill.C andDIfocus on two types of
hybrid (the first principle) governance approachesm the reform
proposals: ones that integrate key actors at diffdevels of government
(the second principle) and ones that create regylaesponsiveness (the
third principle).

C. Restructuring Inclusion of Smaller Scales

The federal government—and more specifically, paldir agencies
within in it—dominate regulation of both offshorelting and oil spill
response. However, as Parts | and Il make cleatida range of other
levels and actors play a regulatory role and indetepacknowledgment
and inclusion of them have made effective govera&acder. With respect
to offshore drilling regulation, the heavy depernziean the federal-level
MMS and now BOEMRE”® means that if they fail, no meaningful backup
exists. Regarding the oil spill response, the topa not fully integrated
Unified Area Command and National Incident Comméetdito many
conflicts with key state and local peopfe.

These difficulties make the second principle of tsablar inclusion
particularly relevant to regulatory reform. Manytlo¢ proposals described
in Section 1ll.B and reform efforts that have begumce the spill focus
ways of making governance in this context moreusiole, among other
reforms. This Section focuses on two such effosteexamples of the
complexities of multiscalar inclusion: (1) estabirgy active Regional
Citizen Advisory Councils as watchdogs in the Gulfl (2) reforming the

208. Seesupranote 44 and accompanying text.
209. SeesupraSection I.C.



2011] MULTIDIMENSIONAL GOVERNANCE 1127

NCP process to include state and local governmantg effectively at
both the planning and response stages. Thesegsésatot only get at two
of the biggest concerns surrounding inclusion dlianscale government,
but also are in the process of being implementedoasidered by the
Obama Administration. An examination of how theyghti improve
governance and of how the proposals themselvestaimproved is
thus particularly important.

In so doing, this Section’s analysis is animated bgre concern about
the dimension of hierarchy that flows from the phates articulated in
Section IlIlLA and the scholarship upon which they based. Effective
integration of smaller scales requires not simgéntifying all of the key
actors, but also creating meaningful and effeativdtiscalar interaction
which is responsive to their concerns. Approachasinhclude state and
local leaders in decisionmaking beyond their prmmgdnput into a top-
down process are more likely to create both buanshdynamic, integrated
governance, but also carry greater risks of unmeatatty. This Section
thus assesses both types of reforms for theirtphdi navigate those
regulatory shoals.

First, the Oil Pollution Act of 1990 provides atstary basis for two
Regional Citizen Advisory Councils (RCACs), onghe Prince William
Sound region and the other in the Cook Inlet regramch were created
and funded as part of the settlement with Exxothéaftermath of that
spill. The councils include representatives ofzeitis and interest groups,
and have been involved in a wide array of enviramiaeand oil spill
response research projects, as well as other isslegant to managing oil
tankers safely in the Arctic environménl.A 2005 paper by Professor
George Busenberg found that the availability ofding resources
impacted the scope of projects the councils cakd on (with the better-
funded council engaging in more far-ranging prgeand that both
councils enhanced their effectiveness through lootiaion with other
institutions, which resulted in policy reforfis.lt also found that “the
councils have operated as institutional learningargements (by
promoting the application of new ideas and inforareto policy decisions

210. SeePlater,supranote 100, at 11,046 (citing Oil Pollution Act &40 § 5002(d), 33
U.S.C. § 2732(d) (2006)); Zygmunt J.B. Plakacing a Time of Counter-Revolution—The Kepone
Incident and a Review of First Principle2® U.RicH. L. Rev. 657, 700-01 (1995); William H.
Rodgers, JrThe Most Creative Moments in the History of Envinental Law: “The Whats"2000
U. ILL. L. Rev. 1, 22-23 (citing E-mail from Zygmunt Plater, Resgor, Bos. Coll. Law Sch., to
William H. Rodgers, Professor, Univ. of Wash. SohLaw (Feb. 2, 1998) (on file with the
University of lllinois Law Revie)), George J. Busenberg, Regional Citizens’ Adwisoouncils
and Collaborative Environmental Management in trerive Oil Trade in Alaska (unpublished
manuscript)available athttp://www.allacademic.com/meta/p41678_index.h#kblout Us Cook
INLET REG'L CITIZENS ADVISORY COUNCIL, http://www.circac.org/joomla/index.php?option=com
content&view=article&id=1 &Itemid=9 (last visitedily 15, 2011){ntroduction PRINCEWILLIAM
SOUND REG'L CITIZENS' ADVISORY COUNCIL, http://www.pwsrcac.org/about/index.html (lasited
July 15, 2011).

211. SeeBusenbergsupranote 210, at 18-20.
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in this system)? These successes have led both the Commission and
Plater to call for similar councils in the Gulf Gbaregion, and for
Congress and the Obama Administration to expla@tssibility of such

an expansiof®®

However, even as citizens groups continue to cathiem more than a
year after the spill, Gulf Coast councils haveyattbeen established and it
is unclear if the political will exists to createem?*Moreover, if they are
established, a subsequent article by Plater bigildpon the earlier piece
on which this Part focuses discusses challengesdpbyg the Alaskan
RCACSs’ current format and makes recommendationfdar they could
be improved. Specifically, Plater suggests thaick bf subpoena power,
the need to negotiate annual funds with industrgt,-optin% of council
members all pose serious concerns that shoulddressed*

For the purposes of the governance analysis ofttide, the councils,
when they function well, incorporate the three giptes articulated in
Section LA in several respects. They are a top4ul mandated and
funded mechanism for bottom-up input from key cibnshcies who are
not otherwise significantly included in the fedeedulatory process other
than through the less powerful public comment meismas. In so doing,
they help to navigate some of the concerns arousgirfentation and
inclusion. They also provide a means of addressnte of the governance
issues shaping injustice, especially if their mershg@ and
decisionmaking is structured to include represemsatfrom low-income
communities of color adequately. These structupesate in parallel to the
traditional federal regulatory process and inteveith it in constructive
and policy-shaping ways. Because of the collabagagipproach of the
councils, they have become not only a way to inedlve groups and
entities represented, but also to seek regulatguytifrom a wider range of
entities. They thus represent a hybrid governappeoach that provides a
mechanism to acknowledge complexity without makimegfederal process
unduly complex.

Second, the analyses’ calls for reform of the N@#tgss to include
state and local government more effectively steomfran attempt to
respond to the regulatory difficulty, describedPart I, of lack of adequate
smaller scale buy-in that at times turned into konfThe Commission’s
proposal for the EPA and the Coast Guard—baseubsire¢adership roles

212. Seeidat 18-19.

213. SeeNATIONAL COMMISSION REPORT, supranote 1, at 268—69; Plateypranote 100, at
11,045-46 (citing Jim Carltoijll Includes Citizens Oil Panel for Gulf, Arctim@sts WALL ST.J.
ONLINE, Aug. 2, 2010, http://online.wsj.com/article/SBDA@24052748703292704575393492820
269842.html).

214. For an example of such citizen group evesets,Harlan KirgarBiloxi Beach Event to
Call for Citizen Group to Monitor Oil and Gas Adties in Gulf of MexicpGuLFLIVE.com (June
24,2011, 6:56 AM), http://blog.gulflive.com/missiigpi-press-news/2011/06/biloxi_beach_event_
to_call_for.html.

215. Platersupranote 100, at 11,046; Platsypranote 4, at 409-15.
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in the National Response Team—to issue policiegarthnce to involve
states and localities in oil spill contingency plang and training includes
four protocols beyond its above-described recommatonl to expand
citizens’ councils to the Gulf region: (1) inclusiof local officials from
high risk oil spill areas in training exercises) é8tablishment of liaisons
between the Unified Command and affected local camties at the
beginning of the spill response; (3) addition i@l on-scene coordinator
position in the Unified Command structure; andoibyvision of additional
guidance to local, state, and federal officialst@ways in which the NCP
varies from the Stafford AZ® The Commission does not go into depth
regarding any of these suggestions, and none dfttiex three analyses
provides more details.

Although all of these protocols seem to provideeptable mechanisms
for increasing communication and buy-in, it is waclthe extent to which
the protocols provide opportunities for meaninggihte and local
participation in NCP decisionmaking. The protocdi®m the brief
description of them in the report, appear to begmesl to help state and
local officials to understand and function withimethierarchical NCP
structure?’ While the Commission also mentions the above-itesdr
citizens’ councils as an additional mechanism éstéring ongoing local
involvement in spill planning and response and meaoends that
regulators be required to consult with these cdsiaci relevant issués®
it does not clarify how it envisions the councitgtcipating in the NCP
decisionmaking process at the planning or respstages. This is a missed
opportunity. As the contingency planning and natlancident response
structures are being retooled to have clearer noids respect to one
another, they could also be redesigned to includeensmaller-scale
involvement in the decisionmaking at the top, wketihrough citizens’
councils or some other mechanism. Conscious efftrtsinclude
underrepresented, vulnerable communities throughsiechanisms could
also help to address justice concerns. Such elsn@ntollaborative
hybridity are critical to include in the planninge so that in the moment
of crisis, effective multiscalar collaboration takgace

This greater integration comports with the con@estiof hybridity that
underlie the first principle. While established abhgh governmental
processes, citizens’ councils are centered aroegd&nstituencies and
create a dialogic process, which both new govemard regulatory
institutions theory suggest is valuable. An intéigraof a mechanism like
this into the NCP process has the potential to esfdisome of the
challenges of fragmentation, inclusion, and ineityeescribed in Part II.
This approach also flows from the theory that ugolds the Article’s

216. NATIONAL COMMISSION REPORT, supranote 1, at 268—69.
217. See id
218. See id.
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second principle of multiscalar inclusion. Like mypaof the dynamic
federalism and intersystemic governance accoums;itizens’ councils
approach (or some structural equivalent built theoNCP process) would
more clearly acknowledge concurrent authority oftiple governmental
levels and provide ways of meaningfully includihgm. In addition, this
greater involvement of citizens’ councils or anigglent provides a way
of integrating the broader constituencies thagdwgraphy theory on scale
describes as helping to construct what takes péaceach level of
government™®

Thus, while the thinking about inclusive governaateady taking
place in the aftermath of the spill represents @eg in advancing the
three strategies outlined in Section IIl.B, moreative work is needed to
ensure that reform efforts learn from the expemsnof the citizens’
councils established in the aftermath of the ExxXdaldez spill.
Meaningful and effective state and local partidiatrequires the
establishment of mechanisms that foster their giclurather than just
input into decisionmaking, as well as their colledimn with other key
parties. An expansion of the citizens’ councils elothto both the
regulation of the offshore drilling and the disagilanning and response
provides one such promising mechanism that haseprdg provide
inclusion without unworkability and might help toepent some of the
inequality and injustice that took place followitigs spill. However, it
remains unclear whether adequate support existsdating a variation on
these councils in the Gulf Coast region and, ifveloat form they would
take.

D. Establishing Structures for Dynamic Learning

The citizens’ councils highlighted in the previoBsction not only
serve as a mechanism of multiscalar inclusion Isetexemplify dynamic
learning structures that could be developed to ideovnore effective
governance in the face of complexity; they helputatpry choices evolve
in response to input from key stakeholders. ThigtiBe analyzes
additional ways in which legal structures can ipooate regulatory
adaptability more effectively in this context. Sipieally, it considers the
proposals for shifting to a more proactive, rislséd performance
approach based on the North Sea experience ancestablishing
independent organizations to self-police in théwilistry and to provide a
better scientific and technical knowledge baseidatsf industry. These
three proposals engage the problem of creatingornssge regulatory
structures, as the third principle suggests woelddduable, that can be
flexible in the face of risk and of emergency withdosing regulatory
force.

219. See supr&ection IlL.A.
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First, while each of their solutions were somevdifé¢rent, all three of
the analyses address the failure of the federaémowvent’'s efforts to
ensure that the companies involved in offshordinigilengaged in safety
practices that would minimize risk. Both the Consios Report and the
White Paper proposed benchmarking that specificathpded examining
the “safety case” approach used in the North Seasponse to safety
problems there. The White Paper did not privilelgat tsolution in its
proposal for learning from the experiences of otheggions, but the
Commission focused on the comparative benefitshat approach.
Specifically, in addition to recommending that tharent prescriptive
regulations focusing on the operator be expandatthode elements such
as well design and integrity, the Commission ateppsed supplementing
those regulations with requirements for the opesato engage in
comprehensive risk planning and management antbtee fihe safety of
their operations (the “safety case” approaéh).

At its core, the “safety case” approach shiftsithelen of establishing
safety from the regulator to the operator. The Cassion explained that
after Norway transformed its safety regulationgasponse to a major
accident, “[tlhe regulator no longer ‘approved’ oggens. Shifting the
burden of demonstrating safety to the operatomdgelator would instead
now ‘consent’ to development activity proceedintyapon the operator’s
demonstration that sufficient safety and risk managnt systems were in
place.”?! Although over twenty years ago the MMS conveneihternal
task force and commissioned the Marine Board oNagonal Research
Council to make recommendations for regulatory baals, and that
Marine Board report recommended a shift to a mooagiive approach,
the Exxon Valdez spill and regulatory responsettsidelined these
reforms. These reforms were not incorporated iMoQ@PA and, despite
publishing a notice requesting comments on a “gafete”-type initiative
called the safety and environment management prodwMS still had
not published a rule mandating such plans by operait the time of the
BP Deepwater Horizomwil spill, in large part due to industry oppositiG*
Although legislation which would require the Seargtof the Interior to
promulgate regulations requiring permit applicaatsubmit a safety case
has been introduced in both the Senate and theetdtithese bills have
not yet made it out of committee and some schotase concerns about

220. SeeNATIONAL CoMMISSION REPORT, supranote 1, at 251-54;E&ULATORY BLOWOUT,
supranote 100, at 54-58.

221. NaTIONAL COMMISSION REPORT, supranote 1, at 69.

222. Seed. at 70-72.

223. SeeOuter Continental Shelf Reform Act of 2011, S. 91T72th Cong. § 6 (2011);
Implementing the Recommendations of the BP Oill§mmmission Act of 2011, H.R. 501, 112th
Cong. § 211; Increase American Energy Productiow Kot of 2011, H.R. 1870, 112th Cong. §
211 (2011). These bills also attempt to implemeltdittonal recommendations of the National
Commission.
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the appropriateness of a safety case approacleit/mited States. For
example, Professor Rena Steinzor analyzes diffesntith transplanting
the approaches to risk and confidentiality in thiéigh safety case system
and argues that “[ijn the absence of constanthggnt supervision by
regulators, safety case regimes are unlikely talre® more than
unsupervised exercises in self-regulation thatfathe worst scenario end
of the spectrum most of the tim&.

If a safety case approach were implemented wélgstthe potential to
address the problems raised in Part Il in line wWithprinciples articulated
in Section IIl.B. Its burden-shifting acknowledgid® complex public—
private dynamics described in Part I.E and makegilaéion more
responsive to the changing and complex industry thgrescriptive
approach. Because companies would be requiredreodheomprehensive
safety and environmental plan and to prove thetywafetheir approach
before acting, that proof would evolve as the itduslid, unlike
prescriptive standards that need continuous upgldtithus would fit well
with the first and third core principles of acknedging the actors
involved and establishing hybrid (here, governmantt company)
regulatory responsibilities and of constitutingaaiaptive system that can
respond to changes in offshore drilling.

However, this approach would only have such dynamighen
implemented properly; if the MMS successor agentaek adequate
resources and regulatory rigor, the companies quagdd the bar of proving
safety without really doing so. Such a governahdg svhile very much in
line with the principles articulated in SectionAJ thus relies on some of
the other proposed reforms—such as more fundingHersuccessor
agencies, more rigorous regulatory enforcement, pedhaps more
subdivision of those agencies to avoid conflicts eapture (all of which
are being attempted by the Obama Administraticsotoe extentf>—to
effect the needed change. This reliance constthe$ikely impact of a
shift to a safety case approach, despite its thiealg@otential.

Second, especially given the ways in which thedilistry has blocked
regulatory reform, the Commission’s emphasis onnghg industry
culture seems like an important priority. One stibre proposals for doing
so, beyond raising liability limits to make insucanand the costs of
accidents more expensive, is industry self-policasga supplement to
augmented governmental regulation. The Commissxphams that in

224. Rena Steinzocgessons from the North Sea: Should “Safety Caseshi€to America?
38 B.C.ENv. AFFAIRS L. Rev. 417, 439 (2011). Steinzor concludes: “Until amdess an
independent regulatory agency is established, aveth @dequate resources and political support,
safety cases should not come to Ameritédt 444. For another scholarly analysis that disesiss
the possibilities and limitations of the safetyecapproach, see John Pater§dre Significance of
Regulatory Orientation in Occupational Health araf&y Offshore38 B.CENv. AFFAIRSL. REV.
369 (2011).

225. See supranotes 44-46 and accompanying text.



2011] MULTIDIMENSIONAL GOVERNANCE 1133

situations of technical complexity, industries afeen best suited to set
standards and self-police, but that this self-pafjceeds governmental
regulation to ensure its rig6# In a proposal that predates the March 2011
Fukushima nuclear incident by two montfSthe Commission uses the
Institute of Nuclear Power Operations (INPO), asejpendent industry-
based institute that rigorously safety-checks s#ssan example of an
industry-funded, well-regarded entity that helpsate a better safety
culture and level of safety. In a parallel to therent situation, President
Carter established INPO in response to recommendally the Kemeny
Commission established in the aftermath of Threle Miand**®

The BPDeepwater Horizomil spill Commission report says that the
oil industry is similar to the nuclear industryiia need to avoid another
major accident, its reliance on governmental apgrtw operate, and its
having superior technical know-how to the governinétowever, the
Commission notes that the INPO model would haysetmodified in the
context of offshore oil and gas because the oil gaslindustry is more
fragmented and more diverse, with more disparateni@ogy across the
industry?®® It suggests that a self-policing safety organarafor the oil
and gas industry would have to have three primaajites: (1) credibility
through command of needed technical expertise aaependence; (2)
adequate support from the oil and gas industrgidorous inspection and
auditing and for sharing safety records and besttjwes to drive
continuous improvement; and (3) safety and enviremtal practice rules
based on benchmarking of global best practit®s.

Like the reform to regulatory approach describeavabadding in this
industry-based aspect to the overall regulatorgsehfits well with the
first and third elements of the conceptual appraatibulated in Section
II.B. It would establish an overall hybrid systenhere an industry-based
regulatory effort would complement and be regulétegovernment-based
approaches. Creating such an institution basdteimtustry, especially if
done with a commitment to continuous improvemeiat e@nchmarking,
would allow for adaptation to changes in the induetrer time.

Unfortunately, even more so than a government-drikegulatory
approach that shifts the burden to companiesptigignization’s success
would depend on an industry commitment to greattatg and sufficient
will within the industry to create an organizatian all, much less a
rigorous one. Although the BHPeepwater Horizowil spill has been costly

226. NATIONAL CoMMISSION REPORT, supranote 1, at 234-35.

227. For updates on the Fukushima nuclear incidéme conditions remained serious as of
June 2011—see International Atomic Energy AgenakuBhima Nuclear Accident Update Log,
IAEA.ORG, http://www.iaea.org/newscenter/news/2011/fukustiidhhtml (last visited July 15,
2011).

228. SeeAbout Us INPO, http://www.inpo.info/AboutUs.htm (last vied July 15, 2011).

229. MNATIONAL COMMISSION REPORT, supranote 1, at 235—-41.

230. Id. at 241-42.



1134 FLORIDA LAW REVIEW [Vol. 63

both economically and reputationally, the oil aag ghdustry has not yet
shown strong indications of desiring to self-retpifaore aggressively. As
with the safety case proposal, this organizatiahcconly achieve the third
pr_i”r1gi3;l>le’s goal of regulatory responsiveness ibwgrded in sufficient

will.

Third, the Commission and the White Paper gavermacendations
regarding how to establish a better base of séiernd technological
knowledge outside of the oil and gas industry. Mahyhe important
Commission proposals in this area are not focusedegonfiguring
governance, but on ways in which these issues doeildandled better
under the current structure; it recommends thap@xss provide agencies
with adequate funding for needed research and oewent and that the
key agencies address problematic knowledge gaftssrspill response
(such as uncertainty over the rate at which oil fl@sing from the spill
site, a problem which was interrelated with thélatadequate access of
independent scientists to the site) and provide rgwdance on
controversial issues like berms and dispersg@ntshe White Paper also
recommends augmenting fundiffg.

Both of the analyses recognize the need for greecapacity to
independently assess science. The Commissionxéonge, proposes
establishing an advisory board of representativesnfkey federal
agencies, professional societies, academia, inylasitl nongovernmental
organizations that would craft a research agenda@ad map for better
oil spill responsé®* The White Paper not only recommends that USGS
help provide BOEMRE with enhanced scientific capéti (a proposal
that resurrects part of USGS's earlier oversighe)rg° but also calls for
Congress to create “an advisory board—independdatthb industry and
the agency—to review risk assessments as well amcggsafety
regulations and standard$” The White Paper does not specify the
membership of such a board, how it would functammyhat its authority
would be.

As noted above, the Secretary of the Interior ameldior of BOEMRE
established such an entity, the Ocean Energy Satetymittee, in January

231. Foracomparison of the nuclear versus ailgas industry’s reactions to catastrophe, see
Hope M. BabcockA Risky Business—Generation of Nuclear Power arepidater Drilling for
Offshore Oil and GasCoLum. J.ENvTL. L. (forthcoming 2011). For a broader discussiothef
difficulties of achieving effective corporate se#fgulation, see Hope M. BabcodBprporate
Environmental Social Responsibility: Corporate “@ravashing” or a Corporate Culture Game
Changer? 21 ForRDHAM ENvVTL. L. REV. 1 (2010).

232. 1d. at 269-75.

233. ReGuLATORY BLowouT, supranote 100, at 21-23.

234. NATIONAL CoMMISSION REPORT, supranote 1, at 270.

235. ReGuLATORY BLowouT, supranote 100, at 37.

236. SeeNATIONAL COMMISSION REPORT, supranote 1, at 63-64.

237. REGULATORY BLowouT, supranote 100, at 37.
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20112* |ts scope is largely in line with the Commission’s
recommendations. In addition, also following ther@aission’s proposal,
the Committee’s charter mandates that its appraeipéifteen members
should include up to six Federal government repitaswes (with one
representative each for BOEMRE, USGS, DOE, NOAAga€IGuard and
EPA), up to four offshore energy industry repreagms, up to four
representatives of the academic and NGO commun#tresa Secretary-
appointed Chairperson who has expertise in offsboeegy safet§y*® The
first set of commissioners reflect that mandéte.

The Ocean Energy Safety Committee has the potetttiareate
responsiveness in a complementary way to the ngizeouncils and
industry organization described above. It can helgnsure that the
scientific and technical community, a key constittyethat might not be
incorporated fully through the other mechanismdpdi¢o inform and
guide agency decisionmaking. This additional setepés and fresh
perspective might catch problems with the agencegdustry approaches
that the people within the other entities miss. &deisory board could
thus serve as another constructive vehicle foriditgr by bringing in
additional communities, and making the scientifind atechnical
assessment more responsive and open to additierapgxtives in
accordance with the third principle. However, beeatine Committee has
only had its second meeting, there simply is negadte data at this point
to assess whether it is achieving its goals.

All three of the proposals discussed in this Sadiave the theoretical
capacity to enhance regulatory responsivenessnm With the third
principle, but face practical limitations. Most tlamentally, only the third
proposal is currently being implemented, while ffisient political or
industry will may exist to bring the other two ifieing. However, even if
all of them moved forward, questions remain abdwtiver the key actors
have adequate commitment to change and whether stretegies could
be aligned with other reforms that enhance théacéfeness.

E. Benefits and Limitations of Multidimensional ®@ovance Strategies

The previous two Sections’ analyses lead to a moattlusion: A
number of the current proposals for governanceme#dign well with the
three principles articulated in Section lll.A, boany of them may not be
implemented and those that are often must relytloerancertain reforms
to be maximally effective. This conclusion in tunakes an assessment of
the benefits and limitations of multidimensionalvgmance strategies
important. Given the uncertain possibilities forogmress, what does
thinking about how to do complex governance betteomplish? Why

238. See supranotes 46—47 and accompanying text.
239. See Ocean Energy Safety Advisory Committee Chattpranote 46, art. 12.
240. See Ocean Energy Safety Advisory Commtgaranote 47.
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organize regulatory proposals through the lenfie$e principles rather
than just evaluating what has a chance of beingigally viable and
cobbling together the best approach that one cars?Section provides
such an assessment, considering what a focus otidmansional
governance can achieve and what it cannot bastbe @nevious Sections’
application of governance principles to reform fusgs.

First turning to the benefits, this Part’s focuspomciples drawn from
governance theory flows from Part | and II's explayn of the governance
problem. Namely, the intersection of offshore drdl regulation and oil
spill response poses fundamental conceptual aradigabhchallenges to
existing law and institutions because they arelg@guipped to deal with
multiple aspects of complexity in this context. Ttheories that ground
this Part’s principles all provide possibilitiesr feethinking the way in
which policymakers approach those challenges. M@amras Sections I1.C
and I11.D together exemplify, these principles paovide a framework for
assessing specific policy proposals more systealitic

In a world in which insufficient political and indtry support prevents
many potentially valuable proposals from movingaaheuch a backdrop
against which approaches can be assessed has tthigdoto create
important coherence. If hybridity, multiscalar iasion, and
responsiveness are goals, they can help bring twdée necessarily ad
hoc nature of many of the regulatory steps that @oesible. By
conceptualizing what effective complex governanaghtiook like, these
theories provide a bridge from the messy “is” te thught.”

However, the difficulties of effectively implemeng these strategies in
line with the three principles also reinforces timaits of creative
governance approaches, especially when implemavitedut adequate
synergy among them. The needed change in this amelanany others,
requires a commitment to better regulation by mkey actors and a
capacity to implement measures simultaneously. Tdwmnplex
interconnections within the governance system metreg such
coordinated progress will be difficult to achieveee when these
governance principles are taken into account.

This Article does not claim to be able to overcdhese foundational
limitations. Conceptual innovation cannot solve @il the problems
associated with offshore drilling and oil spillsdatine basic barriers to
systematic solutions. Rather, this Part argues tdiahg a principled
approach to reform grounded in governance theamyhedp to create a
more effective and appropriate hybrid system innaperfect regulatory
environment. The conceptual approach proposed i Rart clarifies
overarching regulatory goals and helps to map patew-through some of
the specific reform proposals currently being coased—from the current
reality to a system that incorporates complexitytdve Its principles
provide a way of defining what progress in addregshe governance
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problems would mean, and in the process, a wagcsfing the underlying
substantive dilemmas better. The Article’s appraaaio panacea, but it
provides tools for moving forward that could helffshore drilling
regulation and spill response interact with comipyemore effectively.

CONCLUSION. REFLECTIONS ONBROADER IMPLICATIONS FOR
MULTIDIMENSIONAL GOVERNANCE

This Article’s in-depth analysis of the governandemensions,
challenges, and potential solutions is intendeakgist efforts to regulate
offshore drilling and oil spills better in the afteath of the recent
catastrophe in the Gulf. But the types of dilem@awaalyzed here reappear
in different variations in many other substantiemtexts such as health
care, the financial system, terrorism, and climzttange** While the
reforms needed in each of these areas are casfiespbe principles
articulated here have relevance beyond the issnesdpby the BP
Deepwater Horizomil spill.

The hard policy choices facing our society todag aot simply
substantively difficult. Rather, they challenge thway in which we
structure regulatory systems. We cannot address #fiectively without
considering the wide range of actors engaged iryrdqach of formal and
informal relationships throughout the process,takohg into account the
possibilities for incorporating that complexityangovernance structures.
Approaching multidimensional governance better iregu (1) creating an
openness to designing hybrid structures that iategthe complex
dynamics, (2) examining inclusive and often mutlac governance
strategies for doing so, and (3) building in a céydo adapt to change.
While these principles do not make the problemm#®ves easier, they
ensure that governance reflects their charactégrtmtd can evolve with
them.

241. 1 planto compare some of these contextsjifutnre work.SeeHari M. Osofsky Scale
of Law: Rethinking Climate Change, Terrorism, aridancial Crisis(prospective monograph)
(draft manuscript on file with author).



