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Abstract

The Supreme Court’'s 2007 decision Bell Atlantic Corp. v.
Twombly has baffled and mystified both practitioners amtiotars,
casting aside the well-settled rule for evaluatingtions to dismiss in
favor of an amorphous “plausibility” standard. THigicle argues that
Twomblywas not revolutionary, but simply part of the Guever-
expanding application of the familiar three-fackdathews v. Eldridge
test, used to determine whether procedural due epsoaequires
adopting a procedural safeguafwombly recognized that misused
discovery can deprive litigants of property anceitly interests, and,
thus, consistent wittMathews requires a safeguard—dismissing the
complaint. Based on this conclusion, this Artichplains Twomblys
origins and structure, and suggests a source frémshwlower courts
may draw in developing po3twomblyjurisprudence.
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|. INTRODUCTION

In 2007, the Supreme Court iBell Atlantic Corp. v. Twombly
shocked lower courts and litigators when it exgsessjected the rule

1. 550 U.S. 544 (2007).
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for notice pleading that had been well-settledHalf of a century. In
Twombly a seven-Justice majority disavowed the oft-cistamtement
from Conley v. Gibsohthat “a complaint should not be dismissed for
failure to state a claim unless it appears beyarnbtithat the plaintiff
can proveno set of fact&n support of his claim which would entitle him
to relief.” The Twomblycourt explained that “this famous observation
has earned its retirement. The phrase is bestttergas an incomplete,
negative gloss on an accepted pleading standard.”

The Twombly decision has thrown lower courts into confusion,
making it unclear how to evaluate motions to dismiader the Federal
Rules of Civil Procedure and their state analolytions to dismiss for
failure to state a claim are one of the fundamem&thanisms by which
courts handle litigation and determine the scopeaddressable legal
wrongs. The broad impact ®fvomblyis evidenced by how often courts
have cited to it—more than 18,000 cases have ajlreddd it at the
time of this writing, less than two years aftemias decided.Justice
Stevens’ dissent imwomblywas almost certainly correct in stating that
the majority’s opinion would “rewrite the Nation'sivil procedure
textbooks.?

In place of Conleys “no set of facts” rule, thef'wombly Court
adopted a new “plausibility standartf."But the word “plausible” is
ambiguous. In neitheTwombly itself nor the subsequent case of
Ashcroft v. Igbahas the Court given guidance on either the meawfing

. ld. at 562—-63.

355 U.S. 41 (1957).

. Id. at 45-46 (emphasis added).

. Twombly 550 U.S. at 563.

Igbal v. Hasty, 490 F.3d 143, 155 (2d Cir. 20qT™Considerable uncertainty
concerning the standard for assessing the adeqdigdgadings has recently been created by the
Supreme Court’s decision iBell Atlantic Corp. v. Twombl) (internal citation omitted). A
judge on the U.S. District Court for the Southeiistiict of New York has noted thatwombly
despite being extremely heavily cited, has createht uncertainty for district court judges.
Colleen McMahon,The Law of Unintended Consequences: Shockwavédwihdwer Courts
After Bell Atlantic Corp. v. Twombly, 41 &FoLk U. L. Rev. 851, 852 (2008) (“Because
Twomblyis so widely cited, it is particularly unfortundteat no one quite understands what the
case holds.”).

7. Twombly 550 U.S. at 578 (Stevens, J., dissenting) (“[Tiyesix States and the
District of Columbia utilize as their standard ftismissal of a complaint the very language the
majority repudiates . . . ."gee alsaZ.W. Julius Chen, Notdollowing The LeaderTwombly,
Pleading Standards, and Procedural Uniformify)8 @tLum. L. Rev. 1431 (2008) (discussing
whether these states should also adopt theTwasnblystandard).

8. Result of KeyCitingTwombly using Westlaw's KeyCite feature. For a point of
comparison, admittedly arbitrary, KeyCiting the &eah caseMarbury v. Madison5 U.S. (1
Cranch) 137 (1803), reveals a total of only 3,3&4eccitations over the past two centuries.

9. Twombly 550 U.S. at 579 (Stevens, J., dissenting).

10. Id. at 56061 (majority opinion).

oOUAWN
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“plausibility” or the content of this new standdrdThe result has been
substantial confusion in the lower coutts.

This Article argues thaTwomblyis merely an extension of the
familiar and often-usedlathews v. Eldridg€ three-factor balancing
test applied to property and liberty deprivatiomgposed by discovery,
which commences after an unsuccessful motion toids* When
viewed in this familiar framework, the analysis rdated byTwombly
becomes straightforward, and indeed, well withire timstitutional
competency of the judiciary. This insight reveals thatwomblyis not
the radical departure alleged by Justice Steverssedt and by a
number of commentator§,but rather is a logical progression in the
Court’s ever-expanding application of thkathewsbalancing test.

Part 1l of this Article reviews the background dfetTwombly
decision, the opinion itself, and the reaction loyér courts and
scholars. Part Il discussédathewsand describes how the Supreme
Court has consistently extended Mathewsthree-factor balancing test
to a wide variety of civil and criminal cases. P&ttthen demonstrates
how Twombly is best read as expanding tMathews three-factor
analysis to require the dismissal of a complaintemvhpotential
discovery abuse violates procedural due processallf#zi Part V
explores the ramifications of understandiiggombly as part of the
ever-growing line of cases applyinlylathews and discusses the
likelihood that Twomblyis a constitutional—rather than statutory—
decision.

11. Ashcroft v. Igbal, 129 S. Ct. 1937 (2009).

12. Phillips v. County of Allegheny, 515 F.3d 2280-31 (3d Cir. 2008) (“What makes
Twomblys impact on the Rule 12(b)(6) standard initialycnfusing is that it introduces a new
‘plausibility’ paradigm for evaluating the sufficiey of complaints.”); Robbins v. Oklahorea
rel. Dep’'t of Human Servs., 519 F.3d 1242, 1247 (10ith Z008) (“We are not the first to
acknowledge thaflfwomblys] new formulation is less than pellucid.”); IgbalHasty, 490 F.3d
143, 155 (2d Cir. 2007) (“The nature and extenthaet alteration is not clear . .. .JJ. at 178
(Cabranes, J., concurring) (suggesting that there®dup Court clarify the mattergee also
United State®x rel. Snapp, Inc. v. Ford Motor Co., 532 F.3d 496, 5@ (Ath Cir. 2008) (“At
present, there is some confusion . . .."); EdwrdCavanagh, Twomb)yThe Federal Rules of
Civil Procedure and The Court82 S. JoHN's L. Rev. 877, 889-91 (2008) (discussing the
uncertainty and divergent jurisprudence resultingmf Twombly; Joseph A. SeinerThe
Trouble withTwombly. A Proposed Pleading Standard for Employment Disicration Cases
2009 U.ILL. L. Rev. 1011, 1059 (“The Supreme Court’s plausibilitygsigm abrogated fifty
years of pleading jurisprudence and left in itpla vague and undefined standard.”); Michael
C. Dorf, The Supreme Court Wreaks Havoc in the Lower Fedeoairts—Again FINDLAW'S
WRIT, Aug. 13, 2007, http://writ.news.findlaw.com/d@®070813.html.

13. 424 U.S. 319 (1976).

14. Id.

15. Seeinfra Part V.A.

16. See, e.g.The Supreme Court, 2006 Term—Leading Gas2% HRv. L. ReEv. 185,
305-15 (2007).
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[I. OVERVIEW OF BELL ATLANTIC V. TWOMBLY

This Part briefly reviewsTwomblys history and the Court’s
decision. It then explores the reactions of sclsokand lower courts,
which have been marked by confusion and uncertaagyto the
meaning of the new “plausibility standard.”

A. Background

In 1982, the Department of Justice and the Ameritalephone &
Telegraph Company (AT&T) entered into a consentredo settle
their long-running dispute over AT&T's alleged \atibns of antitrust
laws!” Under this consent decree, in 1984 AT&T divestedlocal
telephone services into regional telephone compahieften called
“baby bells,*® which retained a monopoly over local service irirth
respective region® These “baby bells” would develop into such
household names as Verizon, BellSouth, and Qftest.

With the Telecommunications Act of 1986Congress withdrew its
approval of these local monopolies and attemptedopen up
competition for local telephone and internet sex¥ic Despite the
efforts of Congress and the Federal CommunicatiGosmission,
however, competition in local service markets dmt develop, for
reasons that still remain unclé&william Twombly, acting as a class
representative, filed a class action against thabybbells” in the U.S.
District Court for the Southern District of New Ygrlleging violations
under § 1 of the Sherman ARt.The complaint alleged that local
competition had failed to develop due to the defers! anticompetitive
behavior, both in keeping_out new competitors an@greeing not to
enter each others’ territorié3.

In the district court, the “baby bells,” under Rul2(b)(6) of the
Federal Rules of Civil Procedure, moved to disnties complaint for

17. United States v. AT&T Co., 552 F. Supp. 1310[T. 1982).

18. Id. at 141-42.

19. Bell Atlantic Corp. v. Twombly, 550 U.S. 54849 (2007).

20. Id.

21. Id. at 550 n.1.

22. Telecommunications Act of 1996, Pub. L. No4-1@4, 110 Stat. 56 (codified as
amended in scattered sections of 47 U.S.C.).

23. Twombly 550 U.S. at 549.

24. Id. at 549-505see alsoVerizon Commc’ns Inc. v. Law Offices of Curtis Vriiiko,
LLP, 540 U.S. 398 (2004) (dismissing plaintiff'sraoplaint alleging breach of the incumbent
company'’s duty to share its network with compesitand holding that the case did not fall
within the few exceptions to the antitrust law posipion that there is no duty to aid
competitors).

25. 15 U.S.C. § 1 (2006) (prohibiting “[e]very ¢mact, combination in the form of trust
or otherwise, or conspiracy, in restraint of tradecommerce among the several States, or with
foreign nations.”).

26. Twombly 550 U.S. at 550-51.
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failure to state a claim upon which relief couldgranted’’ The district
court analyzed the relevant Second Circuit precedad discerned a
requirement that plaintiffs show “at least one $hactor’ that tends to
exclude independent self-interested conduct as >@lamation for
defendants’ parallel behaviof” Because it found no such “plus
factors” present in the complaint before it, theit@ranted the motion
to dismiss’’

The Second Circuit, however, vacated the distroetrts decision,
reaffirming the continued validity aConleys “no set of facts” rule for
evaluating motions to dismidS%.The court refused to carve out an
exception to theConleyrule for antitrust cases, and reemphasized that
the Federal Rules of Civil Procedure require onlgteort and plain®
statement of facts in the complafAtThe court clarified that the “plus
factors,” tending to show a Sherman Act 8§ 1 viokatand upon which
the district court had relied, were indeed appuadiprifor summary
judgment or a directed verditt. Yet these “plus factors” were,
according to the Second Circuit, inappropriate omaion to dismiss
because the plaintiff would not yet have had thpoojunity to pursue
direct evidence of antitrust liability through disery3*

B. The Supreme Court Opinion

The Supreme Court granted certiorari “to address phmoper
standard for pleading an antitrust conspiracy tghoallegations of
parallel conduct® The Court thus appeared to have taken only a
narrowly-defined antitrust case, unlikely to havweaa ramifications
outside of antitrust practice. Neither the parties any of the amicus
curia;g briefs requested the retirement @onleys “no set of facts”
rule.

After reviewing the facts and spending two parafgsapn the
economic theory of parallel market condtfcthe Court delved into the
“antecedent question of what a plaintiff must pleéadrder to state a
claim under § 1 of the Sherman A&E. The Court noted that an antitrust

27. FED. R. Civ. P. 12(b)(6); Twombly v. Bell Atl. Corp., 313 F. Sup2d 174, 176
(S.D.N.Y. 2003) .

28. 313 F. Supp. 2d at 179.

29. Id. at 189.

30. Twombly v. Bell Atl. Corp., 425 F.3d 99, 106~2d Cir. 2005).

31. ED.R.Civ.P. 8(a).

32. 425 F.3d at 108 (quoting®: R.Civ. P. 8(a)).

33. Id. at 113-14.

34. 1d. at 114-17.

35. Bell Atlantic Corp. v. Twombly, 550 U.S. 5453 (2007).

36. Id. at 579 (Stevens, J., dissenting).

37. Id. at 553-54 (majority opinion).

38. Id. at 554-55.
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complaint that is not dismissed will proceed tacdigery>®

The Court then discussed the high burden that degamposes in
terms of both money and time 1§8tThe Court cited various theoretical
and empirical sources discussing how expensive odesy, and
particularly antitrust discovery, can fleFor example, research shows
that, regardless of the substantive area of laggadiery in cases where
it is actively employed can account for as much9@% of litigation
costs?? The Court also noted that discovery can “takehetime of a
number of other peoplé?

In response to the dissent’s claim that “carefidecenanagemerft’
can check discovery abuse, the Court extensivelgudsed the inability
of judicial oversight to avoid wasteful discovéryHaving painted this
bleak portrait, the Court proceeded to re@enleys “no set of facts’
language.*® In place of theConleyformulation, the Court stated that
“plausibility” was required and indeed used the word “plausible” no
fewer than eighteen times in its opiniShBut the Court rather
disingenuously stated that it was not changingditepstandardé’

The Court then proceeded to apply what it calleal ‘thlausibility
standard” to the complaint before’ftDrawing on economic theory and
history?* the Court found that the plaintiffs’ class comptaiwas
insufficiently plausible, concluding that, “[b]ecsai the plaintiffs here
have not nudged their claims across the line fraanceivable to
plausible, their complaint must be dismiss&d.”

C. Reaction

The Court's decision has created a great deal oérmminty>® An
initial cause of confusion lay in the question obge: Did the decision
apply just to antitrust cases or to all cases wlaermotion to dismiss

39. Id. at 557-58.

40. Id. at 558-59.

41. 1d.

42. 1d. at 559 (citing Memorandum from Paul V. NiemeyerathAdvisory Comm. on
Civil Rules, to Hon. Anthony J. Scirica, Chair, Gomon Rules of Practice and Procedure (May
11, 1999), 192 F.R.D. 354, 357 (2000)).

43. 1d. at 558 (quoting Dura Pharms., Inc. v. Broudo, B48. 336, 347 (2005)).

47. 1d. at 573 (Stevens, J., dissenting).

45. 1d. at 559 (majority opinion).

46. Id. at 567.

47. 1d. at 560-61.

48. Id. at 553, 556-57 & nn.4 & 5, 558-60, 564, 566, 569n&4, 570 (including
“plausible” in its different forms as noun, adjee€ti or adverb).

49. Id. at 569 n.14.

50. Id. at 560-61.

51. Id. at 567-68.

52. Id. at 570.

53. See supraote 12.
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was filed?* After all, the Court had granted certiorariTiwomblyon a
very narrow antitrust issue, and peppered its dson with antitrust
economic theory and researthBut in the more recent case lobal,
the Court clarified what the circuit courts hadeally concluded, that
Twomblyapplies to all civil case¥.

But Igbal did little or nothing to address the core uncetiai
introduced byTwombly What is meant by “plausible”? The Court has
given no guidance on the content of this vague teand the lower
courts have understandably been unable to fashiarkable
definitions®’ In Twombly the Court insisted that it was not creating a
new standard, even as it expressly gaealeys “no set of facts” rule
its “retirement®® and introduced a new “plausibility standard.As a
result, commentators have call@domblya “Janus-like opiniorf® that
“threw a wrench into modern pleading jurisprudetiteOne federal
district court judge has stated, “We district coudges suddenly and
unexpectedly find ourselves puzzled over somethimgthought we
knew how to do with our eyes closed: dispose ofoéion to dismiss a
case for failure to state a clairff.”

[ll. THE EVER-EXPANDING APPLICATION OFMATHEWS VELDRIDGE

In contrast toTwombly the 1976 case dflathews v. Eldridg® has
been met with nearly universal acclaim and accegtas setting forth
the standard for determining the requirements dafcedural due
process. Despite its humble beginnings as a casdving termination
of disability benefit$ the Mathewstest has grown into a core tenet of
American jurisprudence.

54. Seeleading Casesupranote 16, at 310 n.51 (collecting sources).

55. Twombly 550 U.S. at 553.

56. Ashcroft v. Igbal, 129 S. Ct. 1937,1953 (20@®k, e.g.Adcock v. Freightliner LLC,
550 F.3d 369, 374 (4th Cir. 2008) (applyilgvomblyin a labor law case); Williston Basin
Interstate Pipeline Co. v. An Exclusive Gas Storhgasehold & Easement in the Cloverly
Subterranean Geological Formation, 524 F.3d 10900 X9th Cir. 2008) (applyingwomblyto
the Natural Gas Act); Phillips v. County of Alleghe 515 F.3d 224, 234 (3d Cir. 2008)
(applyingTwomblyin a civil rights case).

57. See supraote 6.

58. Twombly 550 U.S. at 562-63.

59. Seelgbal v. Hasty, 490 F.3d 143, 155-58 (2d Cir. 2007)

60. Ryan Gist, Notelransactional Pleading: A Proportional Approach Rule 8 in the
Wake ofBell Atlantic Corp. v. Twombly, 2008 W. L. Rev. 1013, 1016.

61. Id. at 1014.

62. SeeMcMahon,supranote 6, at 853.

63. 424 U.S. 319 (1976).

64. Id.
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A. Overview ofMathews

The Supreme Court handed dovivhathews six years into the
procedural “due process revolution” launched by 18&0 watershed
decision,Goldberg v. Kelly® In Goldberg the Court found that by not
providing a hearing before terminating welfare pets’ benefits, the
New York City Social Services Department had detiedbeneficiaries
procedural due proce88But Goldbergprovided insufficient guidance
for making procedural due process determinatioregher areas.

In Mathews the Court supplied this missing guidance wittnieee-
factor test that remains hornbook |&WwGeorge Eldridge’s social
security disability benefits had been terminatedtheat a pre-
termination hearin§® Eldridge brought suit against David Mathews, the
Secretary of Health, Education, and Welfare, chaileg that the lack
of pre-termination hearings violated procedural prazess’

The Court reemphasized that procedural due protissmot a
technical conception with a fixed content unrelatedime, place and
circumstances® but “is flexible and calls for such procedural
protections as the particular situation demaridsThe Court then
enunciated the three-factor test, which is now km@s the Mathews
test”

[1] the private interest that will be affected hetofficial
action; [2] the risk of an erroneous deprivation sofch
interest through the procedures used, and the piwba
value, if any, of additional or substitute procedur
safeguards; and [3] the Government’s interest,ufinlg
the function involved and the fiscal and adminisie
burdens that the additional or substitute procddura
requirement would entaif

The Mathewstest is a way to compare two sets of procedutes: |
compares the baseline of “procedures used’—whictmasfirst set of

65. Goldberg v. Kelly, 397 U.S. 254 (197@ge alsoJerry L. Mashaw;,The Supreme
Court’'s Due Process Calculus for Administrative ddigation inMathews v. EldridgeThree
Factors in Search of a Theory of Vald&U. CHi. L. Rev. 28, 28—-29 (1976) (callinGoldberga
“landmark case”).

66. 397 U.Sat 266;see alsoCharles A. ReichThe New Property73 YALE L.J. 733,
741-42 (1964).

67. Mathews 424 U.S. at 324.

68. Id.

69. Id. at 324-25.

70. Id. at 334 (quoting Cafeteria & Rest. Workers Unioacél 473 v. McElroy, 367 U.S.
886, 895 (1961)).

71. 1d. (quoting Morrissey v. Brewer, 408 U.S. 471, 48272)).

72. 1d. at 335.



10 FLORIDA LAW REVIEW [Vol. 62

procedure§—against  “additional or  substitute  procedural
safeguards”—which constitutes the second set oftquiares? In
Mathewsitself, the baseline was the existing social secprocedures,
including pre-termination written communications dana post-
termination evidentiary heariffd. The “additional or substitute
procedural safeguard$’were mainly the pre-termination evidentiary
hearing that Eldridge argued was neces$ary.

The Court then set out to analyze the three facoossidering the
first factor—private interest—the Court found tlatdisabled worker
had a significant interest in continued benefitbeid less than a poor
welfare recipient’s interest in continued beneffts.

For the second factor, the Court considered thstiagi procedural
system, which involved pre-termination written couomitation and
provided a post-termination evidentiary heariid\gainst this existing
procedural system, the Court considered the “amithti or substitute
procedural safeguard§”that Eldridge argued were necessitated by due
process: a pre-termination evidentiary heafihg.

On the second factor, comparing the change in tigk “of an
erroneous deprivatiorf? the Court concluded that pre-termination
evidentiary hearing would provide little additiomahlue in reducing
erroneous terminations of benefits Specifically, assessments of a
worker’s condition depended largely on written noatidocumentation,
which was already considered extensively prioetaination, meaning
that in-person pre-termination hearings would Wkeiot improve
accuracy”’

The Court then considered the third factor—the alisand
administrative burdens of the alternative procedundich it
determined would involve a high cd8t.The increased number of
hearings, with a full opportunity to present eviden would be
burdensome on the administrative judges who hardaring$®
Moreover, benefits would continue to flow to potalty undeserving

73. Id.

74. 1d.

75. 1d.

76. 1d.

77. 1d.

78. Id. at 340-43.
79. Id. at 343-46.
80. Id. at 335.
81. Id. at 343-49.
82. Id. at 335.
83. Id. at 343-47.
84. Id.

85. Id. at 347-48.
86. Id.
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recipients during this time of additional hearingsgreby diminishing
the resources available to deserving recipi@hBalancing the three
factors, the Court thereby determined that therrsdtere procedure of
pre-termination hearings was not required by duwegss, and upheld
the existing procedurég.

B. Increasing Favor

The Mathewsthree-factor test has become a staple of jurispreele
touching many areas far afield of administrativev lar benefits
terminations. As Judge Richard Posner notes, tleefactor test is the
“orthodox” approach to determining procedural duscpss® It
incorporates ideas of cost-benefit analysis beldwgdcholars of law
and economics, while also providing a benchmarkjtmtice.”°

The Supreme Court has applied thlathewstest in a surprising
variety of areas. For example, {Ponnecticut v. Doeht' the Court
made clear that theMathews test applies to determining the
constitutionality of procedural tools available gavate civil litigants,
and struck down Connecticut's prejudgment attachinseatute’> The
Court has also used thdathewstest as a benchmark for criminal
procedure, using it to evaluate everything fromtthesfer of prisoners
into “Supermax”facilitie®® to forfeitures of real property.

The Court has even employed thiathewstest in deciding several
terrorism-related cases. For example, Hamdi v. Rumsfel& the
plurality applied theMathewstest to determine that an alleged enemy
combatant with U.S. citizenship, captured in Afgktan but detained
in a brig in South Carolina, was entitled to habeaspus® The
plurality began its analysis by stating that “[tjbedinary mechanism
that we use for balancing such serious competingrasts, and for
determining the procedures that are necessarysrehat a citizen is
not ‘deprived of life, liberty, or property, withbudue process of
law,’ . ..is the test that we articulated Mathews v. Eldridge®’
Further, in the recent case Bbumediene v. Bush the Supreme Court

87. Id.

88. Id. at 349.

89. Van Harken v. City of Chicago, 103 F.3d 134851 (7th Cir. 1997) (evaluating
procedure for handling parking tickets).

90. Id.

91. 501 U.S. 1 (1991).

92. Id. at 10-11.

93. Wilkinson v. Austin, 545 U.S. 209, 224-29 (30

94. United States v. James Daniel Good Real P5dp.U.S. 43, 53-59 (1993).

95. 542 U.S. 507 (2004).

96. Id. at 528-37.

97. Id. (citations omitted).

98. 128 S. Ct. 2229 (2008).
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again applied the Mathews test, striking down the Military
Commissions Act of 2006 as providing insufficienbgess to detainees
at the Guantanamo Naval BaSe.

The Mathewstest was, of course, created by the Burger Cauit a
has no direct textual basis in the Constitutiont &een Justice Scalia,
dedicated to an originalist understanding of thestitution, accepts the
applicability of Mathews—at least whenever the Constitution does not
already provide a relevant procedd®as, for example, in cases where
the Constitution specifies the availability of anjurial.!®* This is a
testament tdathews place at the core of American jurisprudence.

In light of the Supreme Court’'s deep—and growingta&iment to
the Mathewstest, it is not surprising that the lower fedeaad state
courts have used it to evaluate alternative prossdwanging from
domestic relation temporary restraining orders (% to sex
offender commitment® to parking tickets?

C. Applied to Civil Procedure i€onnecticut v. Doehr

In resolving the case @onnecticut v. Doeh® the Court crafted an
important variation on thMathewsthree-part test, adapting it to private
civil litigants’ use of the court system. The Cousplaced the
government’s interest with the adversary’s interést the third
Mathewsfactor.

Brian Doehr had allegedly assaulted John DiGiovawhio filed a
tort suit in Connecticut state codff. DiGiovanni then made use of
Connecticut's ex parte prejudgment attachment phoee to attach
Doehr's housé? In order to effect this attachment, DiGiovanni
submitted only an affidavit stating that he bel@vgrobable cause”
existed that he would win the tort stfi. Doehr responded to this
attachment by filing a suit in federal court thatetually wended its

99. Boumediengl28 S. Ct. at 2268.

100. Hamdi v. Rumsfeld, 542 U.S. 507, 575-76 (3@B¢alia, J., dissenting); Connecticut
v. Doehr, 501 U.S. 1, 30-31 (1991) (Scalia, J.coorng); see alsd?ac. Mut. Life Ins. Co. v.
Haslip, 499 U.S. 1, 36 (1991) (Scalia, J., conogyi

101. Hamdi 542 U.S. at 573-76 (2004) (Scalia, J., disseptilmggeneral, Justice Scalia
has often argued that notions of due process #eard only when the Constitution does not
already provide a specific answ8ee, e.g.United States v. Gonzalez-Lopez, 548 U.S. 148, 14
(2006) (“[T]he Government’s argument in effect redlde Sixth Amendment as a more detailed
version of the Due Process Clause—and then prodeeagige no effect to the details.”).

102. Blazel v. Bradley, 698 F. Supp. 756, 763-W4. Wis. 1988).

103. People v. Litmon, 76 Cal. Rptr. 3d 122, 135(3al. Ct. App. 2008).

104. Van Harken v. City of Chicago, 103 F.3d 13u#1 (7th Cir. 1997).

105. 501 U.S. 1 (1991).

106. Id. at 5.

107. Id.

108. Id. at 6-7.
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way to the Supreme Couft

In analyzing Connecticut’'s prejudgment attachmetatuse, the
Supreme Court citeMathewsand quoted its “truism that due process,
unlike some legal rules, is not a technical cornoeptith a fixed
content unrelated to time, place and circumstaiht?st then noted that
Mathewsweighed government interests against private ester while
procedural tools such as Connecticut’'s prejudgnagtaichment pitted
private interests against other private inter€stés a result, the Court
stated, “the inquiry is similar, but the focus iffetent.”**? The Court
then laid out the applicable variation on Mathewstest:

For this type of case, therefore, the relevant imyqu
requires, as irMathews [1] consideration of the private
interest that will be affected by the prejudgmergasure;
[2] an examination of the risk of erroneous deproa
through the procedures under attack and the prehaiblie
of additional or alternative safeguards; and [3cantrast
to Mathews principal attention to the interest of the party
seeking the prejudgment remedy, with, nonetheldss,
regard for any ancillary interest the governmeny rhave
in providing the procedure or forgoing the addeddbua of
providing greater protectior$®

As in anyMathewsanalysis, the Court iDoehr had to compare an
existing baseline of procedures against alternatp®cedures.
Specifically, in Doehr, the existing baseline was the Connecticut
prejudgment attachment statute, including its extepgttachment upon
the filing of an affidavit of “probable caus&® Meanwhile, the
“additional or alternative safeguard” under consatien was a hearing
prior to the attachment, which Doehr contended mexssary™> After
considering this safeguard, four Justices went duether, analyzing
the probable value of yet another “additional derative safeguard”:
the requirement of posting a botd.

The Court briefly analyzed the first factor, notirtbat while
attachment does not result in physical deprivatitre Court has never

109. Id. at 7.

110. Id. at 10 (quoting Mathews v. Eldridge, 424 U.S. 33% (1976)) (quotation marks
and alterations omitted).

111. Id. at 10-11.

112. Id. at 10.

113. Id. at 11.

114. 1d. at 5, 12-13.

115. Id. at 15.

116. Id. at 18-23 (encompassing Part IV of the opinion, ciwhincluded a plurality
composed of Justice White joined by Justices Mdlisbevens, and O’Connor).
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held that only such extreme deprivations triggere dprocess
concern.*'” Listing the potential consequences to privategaitits
whose property is attached, including impairee @thd damaged credit,
the Court found the private interest “significaht™”

In considering the second factor, the Court conmp&ennecticut’s
procedure against the “additional or alternativiegaards” that might
be provided, such as a pre-attachment hearing siingoa bond?® The
Court concluded that the risk of erroneous depiowatunder the
existing procedures was “substanttal’and could easily be improved
by requiring a pre-attachment heariiy.The four Justices willing to
consider the further additional safeguard of raggiposting of a bond
determined that due process also required thag@ion*

Finally, the Court considered the third factor, g¥hit had restated
for private litigation as “the interest of the parseeking the
prejudgment remedy, with, nonetheless, due regardafy ancillary
interest the government may havé*The Court concluded that the
private “party seeking the prejudgment remedy,”cHplly the tort
plaintiff John DiGiovanni, had virtually no intetes the prejudgment
attachment, as opposed to later attachrfénthe Court noted “there
was no allegation that Doehr was about to trar@f@emcumber his real
estate,” so the alternative safeguard of providagre-deprivation
hearing would not have harmed DiGiovanni’'s inte?g%tﬂ\dditionally,
the state’s ancillary interest was nonexistent ottee alternative
safeguards, as state courts already provided EEstvation
hearings:*°

Weighing the thred&lathewsfactors, as restated for the protection of
private litigants, the Court unanimously adjudgadttprocedural due
process could not tolerate Connecticut's prejudgmatiachment
statute™?’ Accordingly it struck down the statu’t%é.)

117. Id. at 12 (majority opinion).
118. Id. at 11-12.

119. Id. at 12-15.

120. Id. at 12.

121. Id. at 15.

122. Id. at 23 (plurality opinion).
123. Id. at 11 (majority opinion).
124. Id. at 16.

125. Id.

126. Id.

127. Id.

128. Id. at 24.
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D. Balancing and Reasonableness

The Mathewstest balances factors (1) and (2) against fa@pt*{
Factor (1) measures the private interest, whileofa@) is the decreased
risk that this private interest will be erroneoutiken away>° Factors
(1) and (2) together thus account for the totalefignin terms of
lowered risk of erroneous deprivation, of adoptiag alternative
procedural safeguard’ On the other side, factor (3) accounts for the
total costs to the government and adverse partiesadopting the
alternative safeguard? If the benefits shown by factors (1) and (2)
exceed the costs shown by factor (3), then proeddidue process
requires adopting the alternative safegudfdTo understand the
application of theMathewstest, one must consider the scope of each of
the three factors.

Factor (1) is the private interest at stakeMathewsthis was the
property interest in the social security disabiltignefit™* while in
Doehrit was the property interest in having uncloud#d to one’s real
estate">® Of course, the factor may also include or corsigirely of a
liberty interest, such as the freedom of an enemmbatant>° the
interest of an Ohio prisoner not being in a “Supexirfacility,”*’ or in
having a good reputationi®

Factor (2) in theMathewstest is the decrease in risk of erroneous
deprivation of the private interest. So if the pepd procedure does
little to decrease the risk of erroneous deprivataver the existing
baseline procedures, then the value of this vazialll be small. But if
the proposed procedure significantly decreasesrithe of erroneous
deprivation, then the value of this variable wi# targe. InMathews
itself, this factor had little weight, as the Cototind that the accuracy
of the existing baseline, pre-deprivation consitiera of written
medical evidence, would not be significantly impedvby in-person
pre-deprivation hearing$? By contrast, inDoehr, this factor had

129. TheMathewstest may be expressed as an extremely simple matleainformula
involving the three factorsSee RICHARD J. PIERCE JR. ET AL., ADMINISTRATIVE LAW AND
Process281 (5th ed. 2009). Procedural due process rexjainealternative procedure if the
following inequality is trueP x V > C. Id.

130. Id.

131. Id.

132. Id.

133. Id.

134. Mathews v. Eldridge, 424 U.S. 319, 332 (1976)

135. Connecticut v. Doehr, 501 U.S. 1, 11-12 (3991

136. Hamdi v. Rumsfeld, 542 U.S. 507, 529 (2004).

137. Wilkinson v. Austin, 545 U.S. 209, 213 (2005)

138. Goss v. Lopez, 419 U.S. 565, 574—75 (1986).seeSandin v. Conner, 515 U.S. 472
(1995) (illustrating a general trend by the Coartdstrict the definition of liberty interests).

139. Mathews 424 U.S. at 344.
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greater weight, as a litigant could invoke prejuégitattachment in a
very weak case upon filing an affidavit of “probalsiause *°

Finally, Mathewsfactor (3) is the increased cost—or risk of loss—on
the government or private adversary. Ntathewsitself, this variable
was simply the additional cost of a hearing priorsbcial security
disability benefits termination, which Eldridge aegl was necessat$
In Doehr, which involved private litigants, this factor wébe interest
of the party seeking the prejudgment remedy, wiitnetheless, due
regard for any ancillary interest the governmeny inave in providing
the procedure or forgoing the added burden of piogi greater
protections.**? Specifically inDoehr, factor (3) consisted primarily of
the risk that DiGiovanni, the tort plaintiff alledlg assaulted by Brian
Doehr, would have no assets to satisfy his judgnfem prevailed in
his tort suit-** Additionally, the government had an interest irgfing
the pre-attachment hearing, which the Court chereetdd as de
minimis since it would impose no additional coststiee courts**

In incorporating the government’s interests intctda (3), the Court
used very flexible language: “any ancillary intéri®e government may
have in providing the procedure or forgoing theetiburden.* This
language recognizes that the government’'s intarest increase—or
decrease—factor (3)’s weight, as the government haag an interest
in either “providing” or “forgoing” the alternativeroceduré*® In other
words, the government’s interests may augment fsebthe adverse
party’s interests as captured in factor (3). I thay, theMathewstest,
as adapted to private litigation bipoehr, recognizes that the
government’s interest may weigh either againsindiavor of adopting
the alternative procedure.

Commentatord” have noted that tHdathewsthree-factor balancing
test is essentially the same as the three-facgligesce test set out by
Judge Learned Hand in the famous ddsged States v. Carroll Towing
Co.**® In that admiralty case involving barges, Judge Hast out a
comparison of the “(1) [tlhe probability that [theat] will break away;
(2) the gravity of the resulting injury, if she dodand] (3) the burden
of adequate precaution¥’® In effect, theMathewstest, as a variant of

140. Doehr, 501 U.S. at 13.

141. Mathews 424 U.S. at 347.

142. Doehr, 501 U.S. afl1.

143. 1d. at 16.

144. Id.

145. 1d. at 11.

146. Id.

147. See, e.g RCHARD A. POSNER ECONOMIC ANALYSIS OFLAW 593-94 (7th ed. 2007).

148. 159 F.2d 169 (2d Cir. 1947).

149. Id. at 173. Learned Hand then put this comparison d@hgebraic terms: “Possibly it
serves to bring this notion into relief to statéitalgebraic terms: if the probability be called P
the injury, L; and the burden, B; liability depengson whether B is less than L multiplied by P:
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Judge Hand’s test, aims to ensure that agenciescands do not
negligently provide inadequate procedural protestioJudge Hand’'s
test has become the core theoretical and practioderpinning of
“reasonableness” in tort lat®® Similarly, under thevlathewsbalancing
test, procedural due process requires “reasongbbeess>

V. TWOMBLYSAPPLICATION OF THEMATHEWSFACTORS

Many courts and scholars have found the heightépMsibility”
standard introduced ifiwomblyto be revolutionary> But this Article
argues thaffwomblyis simply another step in the Court’s continued
extension of thévlathewstest, specifically to the possible property and
liberty deprivations worked by discovery. [Awombly the Court
continued the trend utilized iDoehr of applyingMathewsto determine
whether the tools available to private litigantelate procedural due
process>?

Indeed, inTwomblythe Court addressed the same relevant inquiries
for the threeMathews factors: (1) private interests; (2) decreased
likelihood of erroneous deprivation; (3) governmeort adversary’'s
interest:>® The Court addressed these factors, moreover,drséme
order asMathewsand its progeny list and address the three fattdrs
further demonstrating howwombly is a logical extension of the
Mathewstest.

A. Factor 1: Private Interests

The first Mathewsfactor is, of course, the private interest affdcte
either of life, liberty, or propert}?® In Twombly the Court considered

i.e., whether B < PL.1d.

150. See, e.g.Llaguno v. Mingey, 763 F.2d 1560, 1564 (7th @#®85); Andros Shipping
Co. v. Panama Canal Co., 298 F.2d 720, 725-26 Cith1962). See generall\Stephen G.
Gilles, On Determining Negligence: Hand Formula Balancinipe Reasonable Person
Standard, and the Junyp4 VanD. L. Rev. 813 (2001) (discussing how Judge Hand's test fits
into the broader fabric of negligence law).

151. Cf. Siebert v. Severino, 256 F.3d 648, 659 (7th QIN1J (applying theMathewstest
to determine whether a procedural requirementasaeable).

152. See supranote 12.

153. Bell Atlantic Corp. v. Twombly, 550 U.S. 5458 (2007).

154. Id.

155. The Court inTwombly addresses théMathews factors in order, discussing (1)
discovery costs and the “time of a number of ofmwple,”id.; (2) the baseline of th€onley
discovery-friendly approach and its riskd, at 561-62; and (3) evaluating the adversary’s
interests, especially the weak value of his claithsat 566-67.

156. Itis well established that procedural duscpss is required whenever a deprivation is
worked on a relatively small group of people, bat when it affects a large grouGompare
Londoner v. City & County of Denver, 210 U.S. 3BB6 (1908) (holding that due process
requires a hearing for individualsyjth Bi-Metallic Inv. Co. v. State Bd. of EqualizatioR39
U.S. 441, 445 (1915) (“Where a rule of conduct eggpto more than a few people, it is
impracticable that everyone should have a diredtevin its adoption. . .. General statutes
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how proceeding to discovery in an antitrust suituldo deprive
litigants"’ of property and liberty interests.

1. Property Interest: The Monetary Cost of Disecgve

Money is clearly a form of propery® and the Twombly court
extensively discussed the monetary costs imposedebendants by
discovery in antitrust casés The Court noted “that proceeding to
antitrust discovery can be expensiv& citing lower court cases that
discussed antitrust cases’ “inevitaldgstly and protracted discovery
phase®® and deploring “thecosts of modern federal antitrust
litigation.”*®? It also cited scholarship that developed modefdaining
“the unusually higltostof discovery in antitrust case¥

But the Court did not stop at citing authority dissing the high cost
of discovery in antitrust cases. It also quotedrfra treatise discussing
the “expenditure ofime and moneypy the parties’® on discovery in
cases from all substantive areas. The Court alderred to a
memorandum from the Chair of the Advisory Committgethe Civil
Rules of Civil Procedure noting that in all typdscases in which the
parties activeé}/ utilize it, discovery can accotmt as much as 90% of
litigation costs.>>

within the state power are passed that affect #megm or property of individuals, sometimes to
the point of ruin, without giving them a chanceb® heard.”). There were only four defendants
in Twombly and most lawsuits involve a discrete, limited hemof defendants. As a result, the
strictures of procedural due process apply in sulifigation context.

157. In most circumstances, the litigant at riskdeprivation in theTwomblyMathews
analysis will be the defendant. But that will nbvays be the case, as tligeombly-Mathews
analysis also applies to defendants asserting emlaims against plaintiffs, crossclaims, and
claims against third—party defendari®eFep. R. Civ. P. 13. The language in Rule 12(b)(6),
governing motions to dismiss for failure to statelam, applies equally to a plaintiff's claim as
it does to a counterclaim or a crossclaBeeFep. R. Civ. P. 12(b);cf. R. David Donoghu€eThe
Uneven Application ofwombly in Patent Cases: An Argument For Leveling The iAyField,

8 J.MARSHALL REV. INTELL. PROP. L. 1 (2009) (discussing the peculiar problems thabmbly
has caused for defendants in patent litigation).

158. Town of Castle Rock v. Gonzales, 545 U.S, 788 (2005) (citing Bd. of Regents of
State Colls. v. Roth, 408 U.S. 564, 571-72 (1972)).

159. Twombly 550 U.S. at 558.

160. Id.

161. Id. (citing Asahi Glass Co. v. Pentech Pharms.,, 1889 F. Supp. 2d 986, 995 (N.D.
1ll. 2003)) (emphasis added).

162. Id. (citing Car Carriers, Inc. v. Ford Motor Co., 782d 1101, 1106 (7th Cir. 1984))
(emphasis added).

163. Id. (citing William H. Wagener, Noteylodeling the Effect of One-Way Fee Shifting
on Discovery Abuse in Private Antitrust Litigatjior8 N.Y.U.L. Rev. 1887,1898—99 (2003))
(emphasis added).

164. Id. (citing 5 GHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND
PROCEDURES 1216 (3d ed. 2004)) (emphasis added).

165. Id. at 559 (citing Memorandum from Paul V. Niemeyeha(, Advisory Comm. on
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Having reviewed the high monetary costs of discgvparticularly
antitrust discovery, the Court concluded that tpeténtialexpensds
obvious enough in the present ca¥8.In particular, the Court noted the
vast amount of data that would be at i$8land the huge expense that
discovery would impose on the defenddffs.

2. Liberty Interest: “The Time of a Number of Otlireople”

The guarantee of procedural due process obviously protects
private interests in libert§f® including freedom from being detained by
those acting under governmental authority. AlthotighCourt certainly
placed less of an emphasis on the liberty intertbstis on the property
interests infringed by costly discovery, it did @dhat proceeding to
discovery would allow the plaintiffs to “take upethme of a number of
other people*"® presumably mainly through depositions.

Depositions indeed invade the liberty of the depbnevho is
judicially compelled to attend the deposition untieeat of a court’s
contempt power§’! To support such a conclusion, the Court relied
heavily upon Judge Frank Easterbrook’s artlscovery as Abuse?
which makes the point about the loss of liberty mugore bluntly,
stating that discovery requires “taking employeiea corporation out of
work and holding them captive in lawyers’ offices during
depositions*"®

B. Factor 2: Reduction in Risk Through Alternative 8edure

The secondMathewsfactor, as stated by thBoehr Court, is “the
risk of erroneous deprivation through the proceslureder attack and
the probable value of additional or alternativeegafirds.®™* This
factor expressly contemplates the comparison oéllves procedures
against additional or alternative procedures.

The baseline of “procedures under attack” Tiwombly was the

Civil Rules, to Hon. Anthony J. Scirica, Chair, Gmmon Rules of Practice and Procedure (May
11, 1999), 192 F.R.D. 354, 357 (2000)).

166. Id. (emphasis added).

167. Id.

168. Id.

169. U.SConsT. amends. V, X1V, § 1.

170. Twombly 550 U.S. at 558 (quoting Dura Pharms., Inc. wuBo, 544 U.S. 336, 347
(2005)) (emphasis added).

171. SeeFep. R. Civ. P. 30(a)(1) (“The deponent’'s attendance may be edeth by
subpoena under Rule 45.").

172. Twombly 550 U.S. at 559-60 & n.6 (quoting Frank Easterbr@&covery as Abuse
69 B.U.L. Rev. 635, 638-39 (1989)).

173. Easterbroolsupranote 172, at 645 (emphasis added).

174. Connecticut v. Doehr, 501 U.S. 1, 11 (1991).
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modern system of discovery, followed by summarygjuent:’®> The
alternative safeguard contemplated and ultimatefigr@d by the Court
was the granting of a motion to dismigS.

The TwomblyCourt recounted “the common lament that the success
of judicial suPervision in checking discovery abus#s been on the
modest side” It made clear that the risk of erroneous deprivatiias
unacceptably high under the baseline of normalodisy and summary
judgment, no matter how skillfully that baselinegedure is appliet®
The Court found that “it iself-evidentthat the problem of discovery
abuse cannot be solved by ‘careful scrutiny of enad at the summary
judgment stage.*”® The risks of erroneous deprivation under the
baseline procedure of discovery, followed by sunymadgment, could
not be mitigated even by “careful case managent&htthereby
weighing strongly in favor of the alternative safagd of dismissal.

To support its assertion that discovery createdirsacceptable risk
of erroneous deprivation, the Court once agairedelieavily on Judge
Easterbrook’s scathing critique of modern discov&hThe Court's
conclusion suggests a lack of hope in the currgsies: “Judges can
do little about impositional discovery®® and “[g]iven the system that
we have, the hope of effective judicial supervisoslim.™#

The Court also noted an additional considerati@t thcreased the
risk of erroneous deprivation—"the threat of disey expense [that]
will push cost-conscious defendants to settle esmic cases before
reaching” summary judgmeft’ This outcome, of course, results in a
deprivation of property regardless of whether ligpcan be established
after all facts come to light. This situation pretsethe quintessential
risk of erroneous deprivation—liability imposed kout regard to legal
and factual merits.

C. Factor 3: Adversary’s Interest

The third factor to be weighed in the litigationntext, as stated in
Doehr, is Aorincipally “the interest of the party seekitig prejudgment
remedy.”® In Doehr, that interest was the marginally increased
likelihood that DiGiovanni would have available sa$s to satisfy his

175. Twombly 550 U.S. at 558-61.

176. Id.

177. 1d. at 559.

178. Id.

179. Id. (quotingid. at 573 (Stevens, J., dissenting)) (emphasis added)
180. Id.

181. Id.

182. Id. (quoting Easterbroolsupranote 172, at 638).
183. Id. at 560 n.6.

184. Id. at 559.

185. Connecticut v. Doehr, 501 U.S. 1, 11 (1991).
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judgment if he prevailed on the merits of his actitf®

Stated another way, this factor was Doehr’s intarebaving assets
to satisfy the judgment, discounted by the liketitidhat, without the
attachment, there would be insufficient assetslavig. But the Court
found that likelihood to be quite small, noting tthHdhere was no
allegation that Doehr was about to transfer or erimr his real estate
or take any other action during the pendency ofation that would
render his real estate unavailable to satisfy gjueht.*®’ Because of
this small likelihood, the Court gave factor (3)nmial weight:®®

In other cases applying thdathewstest, the Court has similarly
analyzed factor (3) in light of the adversary smeist discounted by the
likelihood that the alternative procedure wouldviedhe adverse party
without any remedy, even in cases where the adypendg has an actual
entitlement to a remedy. For example, the Court temglired pre-
deprivation process for civil forfeiture of real operty by the
government®® but allows merepostdeprivation hearings for civil
forfeiture of moveable personal propetty.The Court justifies these
divergent results by noting that the likelihoodttin@oveable personal
property will be moved elsewhere makes the promisid only post-
deprivation process acceptabie.

The plaintiffs inTwomblysimilarly had an interest in damages if the
defendants had indeed violated the Sherman'%clust as striking
down the Connecticut pre-judgment attachment ateiss Doehr
created the possibility that plaintiffs such as PM&anni might not have
assets to satisfy any judgment, granting the motmndismiss in
Twombly meant that plaintiffs might not receive recovenyr fthe
defendants’ anticompetitive behavior. But just ag Doehr Court
discounted the likelihood that DiGiovanni would noave assets to
satisfy his judgment?® the Twombly court found it unlikel)é that the
plaintiffs would uncover evidence of anticompettivehavior->*

Much of theTwombly Court’s discussion of the complaint can be
seen as discounting the plaintiffs’ right to recobased on the low
likelihood that an antitrust violation had occurfél Drawing upon
economic theory and intuition, the Court made cteat nothing in the

186. Id. at 16.

187. Id.

188. Id.

189. United States v. James Daniel Good Real P3&p.U.S. 43, 43-44 (1993).
190. Calero-Toledo v. Pearson Yacht Leasing Ck6,4.S. 663, 679-80 (1974).
191. James Daniel Good Real Prgp10 U.S. at 56-57.

192. Bell Atlantic Corp. v. Twombly, 550 U.S. 54864—70 (2007).

193. Doehr, 501 U.S. at 16.

194. Twombly 550 U.S. 544, 564—70 (2007).

195. Id.
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complaint suggested any likelihood of succ84t noted that “resisting
competition is routine market conduct and that not entering
competitors’ markets is “not suggestive of conspiranot if history

teaches anything'*

In discussing the lack of plausibility in thBwombly plaintiffs’
complaint, the Court effectively determined thag faintiffs had very
little legitimate interest in being allowed to pead to discovery versus
having their complaint dismissétf. As a result, the plaintiffs had a
minimal interest under factor (3) bfathews?*°

The Court additionally recognized that the attomdyehind the
Twomblyclass action were acting rationally in bringing guit because
of the ‘in terroremincrement of the settlement vald®”posed by the
extensive discovery that would be requifédyYet theMathewsanalysis
does not take into consideration such illegitimat¢erests. The
prejudgment attachment at issueDoehr, for example, undoubtedly
gave plaintiffs a stronger position in negotiatisgttlements, but the
Doehr Court did not consider that advantage as contnliguti any way
to Mathewsfactor (3)%°

D. Balancing theMathewsFactors

Recalling that theMathewstest involves balancing factors (1) and
(2) against factor (3 the Supreme Court’s analysis shows why
dismissal was justified as an alternative procedareliscovery. The
TwomblyCourt gave every reason to believe that the wesgimrivate
interests of the defendantgathewsfactor (1), was greaf> based on
the huge expense of discovery, both in terms ofey@and the time of
individuals held captive in depositioffS. Similarly, the Court
determined that the reduction in the risk of eroarge deprivation
through using the alternative procedure of disnhiggkthewsfactor

196. Id. at 566.

197. Id.

198. Id. at 567.

199. Id.

200. The U.S. Supreme Court has, more generalfystered its suspicion of class actions
in recent yearsSee, e.g.Merrill Lynch, Pierce, Fenner & Smith Inc. v. Dglb47 U.S. 71, 84—
85 (2006) (finding federal preemption of state Isecurities class actions); Dura Pharms., Inc.
v. Broudo, 544 U.S. 336, 346 (2005) (affirming dissal of securities fraud suityee also
Saritha Komatireddy Ticé) “Plausible” Explanation Of Pleading Standard31 Harv. J.L.&
Pus. PoL'y 827, 837 (2008) (discussing the Supreme Courtl@ifong hostility toward
litigation).

201. Twombly 550 U.S. at 558 (quotirgura Pharms., In¢.544 U.S. at 347).

202. Id.

203. Id.

204. SeesupraPart I11.D.

205. Twombly 550 U.S. at 558.

206. Id.
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(2), was also substantidl’ It noted that careful case management and
summary judgment would come too late to avoid tleprigation
worked by discovery®®

By contrast, it appears that the interests of tlagnfpffs, Mathews
factor (3), weighed less, based on the Court'singadf the complaint.
There was little reason to believe that the plfisihad a real, legitimate
claim. As a result, by allowing dismissal of thdtsas an alternative
procedure to allowing discovery, the plaintiffs tidgtle of legitimate
value.

Weighing all three factors yields a clear resubttBfactors (1) and
(2) are substantial, with large private interestgolved, and with a
significant decrease in the likelihood of erronedegrivation of these
large private interests. Yet factor (3) is insubstd, given the lack of
reason to believe that the plaintiffs had a valains. Viewed in this
manner, dismissing th&womblycomplaint was clearly proper under
the Mathewsthree-factor test, and it is unsurprising thas tthisposition
garnered the votes of seven Justi@®s.

E. Stevens’ Dissent

Justice Stevens, joined by Justice Ginsberg, disderarguing
largely that the majority failed to adhere to lestgnding precedeft’
Yet Justice Stevens did not reject thathewsbased analysis, but
simply would have adopted a different basefite.

As noted earlier, theMathewstest is really a way to compare
proposed “additional or substitute procedural sadeds” against a
baseline of existing procedurg$.The majority viewed the baseline as
the textbook course of a civil action in federalidp moving through
full discovery, summary judgment, and perhaps.ffial

But Justice Stevens saw a different baseline, inngl“careful case
management, including strict control of discovet}’.He wrote, “[I]f |
had been the trial judge in this case, | would Imate permitted the
plaintiffs to engage in massive discovery basedlgan the allegations
in this complaint®® He would have allowed, perhaps, only a
deposition of “at least one responsible executeprasenting each”

207. Id.

208. Id.

209. Id.

210. Id. at 577-78 (Stevens, J., dissenting).

211. Id.

212. See suprdext accompanying notes 73-74.

213. See, e.9.GEOFFREYC. HAZARD, JR. ET AL., PLEADING AND PROCEDURE 1-14 (9th ed.
2005).

214. Twombly 550 U.S. at 573 (Stevens, J., dissenting).

215. Id. at 593.
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defendant®®

This baseline, of course, provides little deprieatiof the private
interests of the defendantdathewsfactor (1). Against this baseline of
limited discovery, the dissent argued that disnhiggss not justified.
Although attitudes on stare decisis and antitrast?l’ may have
influenced Justice Stevens’ dissent, this diffeeeregarding baselines
perhaps explains the divergence within TeomblyCourt.

F. Lack of Interlocutory Review

For both the majority and dissentimwombly the baseline procedure
under consideration was full, extraordinarily exgga, and time-
consuming discovery against the defendants. It agpthat all nine
Justices agreed that this baseline was inappreprimit differed over
the relevant alternative to consider. While theangj found dismissal
to be the appropriate alternative, the dissent dwdve adopted the
plaintiff's “proposed . .. plan of ‘phased discoye limited to the
existence of the alleged conspiracy and classficatton.”*?

Why did the majority opt for dismissal as the appiate alternative
procedure against which to appMathew® Some might see it as
draconian to dismiss a case entirely because gbatential burdens of
discovery. The majority’s primary motivation was utidless “the
common lament that the success of judicial supemvisn checking
discovery abuse has been on the modest étde.”

But the majority might also have preferred dismisaa the
appropriate alternative partly because of the ulebity of
interlocutory review of discovery orders, either agpeal or writ of
mandamus. The federal courts strongly disfavorlotetory review of
district courts’ discovery ruling€® Thus, the normal route for
interlocutory appeal of a discovery order is tausef to comply, be cited
for criminal contempt, and immediately appeal thienmal contempt
citation??* This route is not for the faint of heart and i sensible

216. Id.

217. 1d. at 594 (referring to the “common sense of AdamtBhregarding anticompetitive
tendencies). Note that Justice Stevens was amumttjiractitioner and academic earlier in his
career.SeeSpencer Weber WalleMarket Talk: Competition Policy In America2L. & Soc.
INQUIRY 435, 445 (1997).

218. CompareTwombly 550 U.S. at 593 (Stevens, J., dissentimg)h id. at 560 n.6
(majority opinion). Note that Justice Breyer, iis issent irAshcroft v. Igbalultimately argued
for this alternative of phased discovery as thepproway to vindicate this interest in the
qualified-immunity context. 129 S. Ct. 1937, 1962(8009).

219. Twombly 550 U.S. at 559.

220. SeeUnited States v. Nixon, 418 U.S. 683, 690-91 (19MDK, Inc. v. Mike’s Train
House, Inc., 27 F.3d 116, 119 (4th Cir. 1994); Addnins. Co. v. U.S. Dist. Court for Dist. of
Ariz., 881 F.2d 1486, 1490 (9th Cir. 1989e als®8 U.S.C. §§ 1291, 1292 (2006).

221. 15B GARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURES 3914.23, 123
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without a very strong argument against the discov¥et even then,
this route fails to offer a realistic avenue fonstitutional review of the
totality of discovery in a case. The appellate towould not be able to
see and consider and review the aggregate derivatdbrked upon the
party, only the deprivation worked by individuasdovery orders.

Requesting a writ of mandamus from an appellatetcbhas this
same drawback and is nearly impossible for litigantobtain except in
“really extraordinary” case$” Courts of appeal are thus unlikely to
find the normal deprivations of discovery to bedlhg extraordinary.”

The lack of review of interlocutory discovery ordgrerhaps helps in
understanding why the majority irwomblyfound dismissal to be the
appropriate baseline féfathewsanalysis. In reviewing the dismissal of
a case, appellate courts can review the constiality of the
deprivations potentially worked by the entire ramjediscovery likely
to bear on the case.

G. Form 9

An analysis of the majority’'s and the dissent’s leggpion of
Mathewsexplains why the majority imfwomblywas so easily able to
reaffirm the validity of one of the factually sinegt sample forms
provided with the Federal Rules of Civil ProcedtffeThis form—
which was numbered Form 9 wh&womblycame down but has since
been renumbered Form 11—provides a model for fiinig for medical
expenses from a car accidé%‘t.This form is a mere four sentences

(2d ed. 1992).

222. Cheney v. U.S. Dist. Court for D.C., 542 U367, 380 (2004) (quotingx parte
Fahey, 332 U.S. 258, 259-60 (1947) (cautioning mextidamus is a “drastic and extraordinary”
remedy “reserved for really extraordinary causesfppellate courts rarely issue mandamus
regarding discovery that is burdensome in termsnoé and expenditures, unless some greater
interest is at stake, such as attorney-client lege or separation of powerSee id at 371
(noting “[s]pecial considerations applicable to President and the Vice Presidentt), at 369
(referring to “ordinary discovery orders where ideutory appellate review is unavailable,
through mandamus or otherwise'3ee generallyl6 CHARLES A. WRIGHT ET AL., FEDERAL
PRACTICE AND PROCEDURES 3935.3, 618 (2d ed. 1996) (discussing mandarsesrudiscovery
context, where it “has been used as a tool of pdast resort,” often to protect against
discovery of privileged information).

223. ED.R.Civ.P. Form 11 (2007).

224. 1d. This model form states in full:

1. (Statement of Jurisdiction—See Form 7.)

2. Ondate at place the defendant negligently drove a motor vehicle
against the plaintiff.

3. As a result, the plaintiff was physically injdrdost wages or income,
suffered physical and mental pain, and incurred ica¢dexpenses of
$ .

Therefore, the plaintiff demands judgment agairst tefendant for
$ , plus costs.
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long, and allows a plaintiff to file suit under tkederal Rules of Civil
Procedure claiming no more than the time and ptdcthe accident,
alleging negligence, and claiming damagfés.

Justice Stevens’ dissent claimed that this formwslib how the
Federal Rules of Civil Procedure contemplated Vigthg in the way of
factual allegations in a complaifff Justice Stevens noted that in prior
decisions the Supreme Court had used Form 9 “aaxample of ‘the
simplicity and brevity of statement which the rutesitemplate,*’ in
opposition to the detailed factual allegations hented the majority
opinion would now require from plaintiff$®

The Twomblymajority countered that Form 9 provides much great
detail on the underlying claim than was provided thg Twombly
plaintiffs: “A defendant wishing to prepare an aeswn thesimple fact
pattern laid out in Form 9 would know what to answer; dedeant
seeking to respond to [Twombly's] conclusory allegas in the
[Sherman Act] § 1 context would have little ideaend to begin®?°
The Court’s reasoning goes directly Mathewsfactor (1), the private
interest that might be deprived, as a Form 9 comipi&ould require
significantly less in discovery costs, both mongtand time-wisé>
Therefore, viewingfwomblyas an extension of thdathewsbalancing
test to discovery explains how the majority couldaffirm the
continuing validity of Form 9.

H. Making Sense of Recent Dismissal Jurisprudence

The Supreme Court’s recent dismissal jurispruddremmmes much
more coherent by viewinfwomblyas applying thélathewstest to the
deprivations worked by discovery.

1. Erickson v. Pardus
Just two weeks after decididigvombly the Supreme Court decided

Id. This form was renumbered in late 2007, so at ime of the Twomblydecision, it was
known as Form SSee id.

225. Id.

226. Bell Atlantic Corp. v. Twombly, 550 U.S. 58%5-76 (2007) (Stevens, J., dissenting)
(“The pleading paradigm under the new Federal Rwias well illustrated by the inclusion in
the appendix of Form 9 . . ..").

227. 1d. at 576.

228. Id.

229. Id. at 565 n.10 (majority opinion) (emphasis added).

230. Implicit in the Twombly majority’s analysis of Form 11 was likely also the
presumption thaMathewsfactors (2) and (3) assumed more normal valuas iihd@wombly’s
complaint. Specifically, there is no unusual risleoroneous deprivation in automobile accident
cases, as the threat of massive discovery costsndikely to lead to premature settlemer@s.

id. at 557-59. Automobile accident cases also typidedlye a good chance of succeskid. at
565 n.10.
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another case reviewing a grant of a motion to disntrickson v.
Pardus®®* which was decided per curiam. William Erickson was
prisoner in a Colorado state prison and filed ag@suit against prison
officials, alleging that they had wrongly terminatkis liver treatment
despite his hepatitis C, thereby endangering Fesiti violation of the
Eighth and Fourteenth Amendmeft§.The district court granted the
prison officials’ motion to dismiss, and the Tenfrcuit affirmed,
finding Erickson’s allegations to be “conclusofy>

But the Supreme Court vacated the Tenth Circuidgment and
remanded, finding that the lower courts had conepedisregarded the
liberal requirements of notice pleadifij.Although Twomblyexpressly
retired Conleys “no set of facts” language, the Court Erickson
quoted from a portion oTwomblythat was, in turn, quoting from a
different portion of Conley®*® The quoted language fror€onley
discussed the requirement that the complaint nedg tyive the
defendant fair notice of what the ... claim isdahe grounds upon
which it rests.?*® The Court found that Erickson’s complaint easilgtm
this requirement, particularly given that he fitkeé complaint pro s&

Not surprisingly, Erickson thus generated substantial confusion
among scholars and the lower courts about the mgafiTwombly?3®
It could be argued that the only firm conclusiorecran draw from
Erickson is that Twombly has not entirely overruledConley or
completely revolutionized the pleading standa&rds.

But an understanding dfwomblyas an application of théathews
three-factor test to discovery easily explains th&tinction between
TwomblyandErickson The prison officials’ private interest in avoidin
discovery,Mathewsfactor (1) in determining whether to dismiss the
complaint, was likely quite small given the faidgncrete allegations of
harm, which could be determined with very littlsabvery. And while
the Supreme Court noted that there was some risleraineous
deprivation?”® Mathewsfactor (2), it was not unusually large. On the

231. 551 U.S. 89 (2007) (per curiam).

232. Id. at 89-90.

233. Id. at 90 (quoting Erickson v. Pardus, 198 F. App'4,6898 (10th Cir. 2006)).

234. 1d. at 94.

235. Id. at 93.

236. Id. (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957))

237. Id. at 94.

238. Seelgbal v. Hasty, 490 F.3d 143, 157 (2d Cir. 200%tifrg thatEricksonwas one of
the “conflicting signals creat[ing] some uncertgirats to the intended scope of the Court’s
decision” inTwombly.

239. McMahon,supra note 6, at 861 (“Perhafsrickson simply means thaTwomblys
‘plausibility’ standard, like all pleading standards to be applied less stringently to pro se
plaintiffs.”).

240. Erickson 551 U.S. at 91-93 (“It may in the final analybis shown that the District
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other hand, prisoner Erickson’s interest, factor), (3vas quite
substantial, as there was a possibility that hédcdie without his liver
treatment** Under aMathewsanalysis, it was clear that the defendant
prison officials did not deserve the alternativeqadure of dismissal as
an alternative to discovery and summary judgnié&nt.

2. Swierkiewicz v. Sorema N.A.

The Supreme Court’'s dismissal jurisprudence prmrTwombly
presaged the move toward analysis of motions tmids under the
Mathewsthree-part test. For example, in the 2002 c&seerkiewicz v.
Sorema N.A?** the Court addressed what was required in an
employment discrimination complaint to survive atimo to dismis$**
The unanimousSwierkiewiczCourt held that no heightened pleading
was required® As a result, many lower courts have interpreted
Twombly as overruling Swierkiewicz at least in pa*® But this
interpretation seems highly implausible, given thast five years
separated the two cases; tlhatomblys author joined th&wierkiewicz
opinion?*’ that Swierkiewics author joined the&'womblymajority?*®
and that five of the seven Justices on the Courbédh cases joined
both opinions*®

Rather, Swierkiewiczis entirely consistent withTwombly when
Twombly is understood as an application of tMathews test to
discovery. As noted earlieMathewsis used to compare alternative
procedures against a baseline, and in determinow to handle a
motion to dismiss, the relevant baseline is disocgvesummary
judgment, and other pretrial procedures for deteimgi the merits of a

Court was correct to grant respondents’ motion iemiss. That is not the issue here,
however.”).

241. Id. at 94 (“The complaint stated that Dr. Bloor’s ide&n to remove petitioner from
his prescribed hepatitis C medication was ‘endangéghis] life.™).

242. Id.

243. 534 U.S. 506 (2002).

244. Id.

245. Id.

246. See, e.g.Hughes v. Colo. Dep't of Corrs., 594 F. Supp. 1226, 1240 (D. Colo.
2009); Harley v. Paulson, No. 07-3559, 2008 WL 21H9 at *3 (D.N.J. Dec. 9, 2008); Kamar
v. Krolczyk, No. 1:07-CV-0340 AWI TAG, 2008 WL 44284, at *8 (E.D. Cal. Sept. 26,
2008); Premier Pork L.L.C. v. Westin, Inc., No. 8861, 2008 WL 724352, at *3 (D.N.J. Mar.
17, 2008); Aztec Energy Partners, Inc. v. SensoitcBwInc., 531 F. Supp. 2d 226, 228 (D.
Conn. 2007).

247. Justice Souter, the autho@fombly joined inSwierkiewicz

248. Justice Thomas, the authoSefierkiewiczjoined inTwombly

249. These five Justices are Justices Scalia, énnThomas, Souter, and Breyer. It
appears likely that at least one of the two Justioejoin the Court betweeBwierkiewiczand
Twombly Chief Justice Roberts, would have joined in bbtbtably, inJones v. Bogkb49 U.S.
199, 224 (2007), Roberts reaffirmed the pleadiagdard ofSwierkiewicz
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claim. TheSwierkiewiczCourt evinced a view of this baseline in the
employment discrimination context quite differendorh the Twombly
Court’s understanding in the antitrust context, imptthat “the
provisions for pretrial procedure and summary judgtn[are] so
effective that attempted surprise in federal practice isrial very
easily, synthetic issues detected, and the gravaafethe dispute
brought frankly into the open for the inspection tbé court.*° In
short, the different views of the baseline meaat Mathewsfactors (1)
and (2) weighed much more in the plaintiff's fawoiSwierkiewiczhan
in Twombly

Factor (3) in theviathewstest also likely played a significant role in
the different results inSwierkiewiczand Twombly Recall that in
litigation between private parties, factor (3) isnparily the adverse
party’s interest, but “with, nonetheless, due rdgtor any ancillary
interest the government may hav&'” Moreover, the Court has
steadfastly recognized a very powerful governmatgrest in ending
discrimination?®® Given that all threeMathewsfactors had different
weights in Swierkiewiczthan in Twombly these cases may be easily
harmonized.

3. Ashcroft v. Igbal

In May 2009, a sharply-divided 5—4 Supreme Couciditl Ashcroft
v. Igbal?* the latest Supreme Court case to address pleatfingards.
The plaintiff in that case, Javaid Igbal, was aiftaki Muslim who was
detained in a Brooklyn detention facility and hdystieated after the
September 11, 2001 terrorist attaéks.He brought suit alleging
unconstitutional treatment against his jailors andumber of officials,
including former attorney general John Ashcroft aRBI director
Robert Mueller, whom Igbal accused of creatingpbkcies that led to
his harsh detentioff> The Second Circuit found the complaint
sufficient to survive a motion to dismiss aftéwombly*™® but the
Supreme Court granted certiorari with respect tbohsft and Mueller
and reverse®’ Most of the opinion focused on determining the

250. Swierkiewicz 534 U.S. at 513 (quoting from SHERLES A. WRIGHT & ARTHUR R.
MILLER, FEDERAL PRACTICE AND PROCEDURES 1202, 98 (3d ed. 2004)).

251. Connecticut v. Doehr, 501 U.S. 1, 11 (198Ee also suprgext accompanying notes
185-95.

252. See, e.g.Crawford v. Metro. Gov't of Nashville & Davidsdounty, 129 S. Ct. 846,
852-53 (2009).

253. 129 S. Ct. 1937 (2009).

254. 1d. at 1942-45.

255. Id. at 1944.

256. Igbal v. Hasty, 490 F.3d 143, 155 (2d Ci020

257. Ashcroft v. Igbal, 129 S. Ct. at 1945.
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existence of subject matter jurisdictfohand on rejecting—entirely—
the existence of supervisory liability of federaffi@als in Bivens
suits®® The Court also rejected, however, Igbal's claingaiast
Ashcroft and Mueller under thEwomblystandard, finding that Igbal
had “not ‘nudged [his] claims’ of invidious discrimation ‘across the
line from conceivable to plausible®®®

Unfortunatelylgbal did not clarify the meaning of “plausibility” or
the content of th&@womblystandard. While the Court did confirm that
Twomblyapplied to all civil cases in federal co€ftt;it provided no new
guidance to lower courts ohwomblys content. And while the Court
clarified that lower courts must sort out factuliégations from legal
conclusions before applying the “plausibility” stmd?®? it did not
clarify the meaning of “plausibility” itseff®®

But the Court did affirm and amplify the importanc€ the three
factors relevant to Mathewsanalysis. Regardiniylathewsfactor (1),
in this case the interests of the defendants, thatGnade very clear
that Twomblywas motivated by a concern to protect defendawois f
the “burdens of discovery™ Twomblys pleading standards, the Court
stated, do “not unlock the doors of discovery fqlaintiff armed with
nothing more than conclusion€® The Court recognized that discovery
results in the “expenditure of valuatime andresources

Regarding factor (2), the “risk of erroneous degtion” of the
defendants’ time and resources, the Court made thed the risk of
erroneously unlocking the doors to discovery istrerio theTwombly
analysis’®” The Court explainedwomblyas justified by the fact that
the complaint in that case “was molikely explained by, lawful,
unchoreographed free-market behavi$F.In rejecting the sufficiency

258. Id. at 1945-47.

259. Id. at 1947-49. The dissent took the majority to task ifs rejection ofBivens
supervisory liability as being not necessary to ¢hse, not properly briefed, and probably not
the correct outcoméd. at 1955-58 (Souter, J., dissenting).

260. Id. at 1951 (quotingwombly 550 U.S. 544, 570 (2007)).

261. Id. at 1953.

262. Id. at 1949-50.

263. Once again, as fwombly the majority and the dissent disagreed on thestlyidg
baseline procedurdd. at 1961-62 (Breyer, J., dissenting). Justice Brayelissent argued for
the alternative procedure of minimal, well-struetlidiscoveryld. (All the dissenters advocated
this alternative by arguing for affirmance of thec8nd Circuit's opinion, which expressly
advocated “structure[d] . . . limited discoverygbll v. Hasty, 490 F.3d 143, 158 (2d Cir.
2007)). But the Court expressly rejected this aléve in Subsection IV.C.2 of its opinion.
Ashcroft v. Igbal 129 S. Ct. at 1953-54 (majority opinion).

264. Ashcroftv. Igbal, 129 S. Ct. at 1953.

265. Id. at 1950.

266. Id. at 1953 (emphasis added).

267. Id. at 1950.

268. Id. (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 562007)) (emphasis
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of the factual allegations in Igbal’'s complaintet@ourt stated “given
more Iikelg/ explanations, they do not plausibly establish this
purpose.®®® The Court also noted that “the arrests Muellerreae
were likely lawful and justified.*”® Thus the risk of erroneous
deprivation by discovery into a meritless claim igentical to the
likelihood of other explanations being correct.

The likelihood of alternative explanations also go& the
adversary’'s interest portion dflathews factor (3), specifically the
interest of Igbal in recovery, as measured by t&sibility of recovery
discounted by the likelihood that the claim woulot entitle Igbal to
relief. Given the Court’s conclusion that Igbal Mebmnost likely not be
entitled to recovery against Ashcroft and Muefférit necessarily
follows thatMathewsfactor (3) was relatively insignificant.

But Mathewsfactor (3), as adapted to the litigation contestnot
solely the adverse litigant’s interest, as it alsdudes “due regard for
any ancillary interest the government may have ioviging the
procedure or forgoing the added burden of providiggeater
protections.?”> The Court extensively considered the government's
interest in dismissing the complafif, noting that allowing discovery
against high-level government officials would burdend distract them
from “vigorous performance of their dutieS’*

I. Context and Flexibility

Mathews and Twombly share another trait: They both set out a
flexible, standards-based test for lower courtsge. In both cases, the
Court significantly modified prior, inflexible, ratbased precedent:
Mathewsmodified Goldberg v. Kellis hard-and-fast requirement of a
pre-deprivation hearing for benefits terminatfén,and Twombly
repudiatedConleys “no set of facts” language?

added).

269. Id. at 1951 (emphasis added).

270. Id. (emphasis added).

271. 1d.

272. Connecticut v. Doehr, 501 U.S. 1, 11 (199%mghasis added). lDoehr, the
government’s interest weighed—albeit very lightlyafavor of not providing the alternative
procedure. But this language regarding factor (8kes clear that the government’s interest can
either increaser decreasahe weight of factor (3) in the analysis, as tbeegnment may have
an interest in “providing . . . or forgoing” theqmedure. Irigbal, the government’s interest was
in “providing” the alternative procedure of dismaksAshcroft v. Igbal, 129 S. Ct. at 1953-54.

273. Ashcroftv. Igbal, 129 S. Ct. at 1953-54.

274. 1d. at 1954.

275. Mathews v. Eldridge424 U.S. 319, 333 (1976) (“In only one ca&xldberg v.
Kelly . . . has the Court held that a hearing closefyr@dmating a judicial trial is necessary.”)
(internal citations omitted).

276. Bell Atlantic Corp. v. Twombly, 550 U.S. 5852-63 (2007) (retiring language from
Conley v. Gibson355 U.S. 41, 45 (1957)).
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The Court inMathewsobserved that “due process,” unlike some
legal rules, is not a technical conception withxad content unrelated
to time, place and circumstancé$but is rather “flexible and calls for
such procedural protections as the particular titmademands?®®
Both Mathews and its progeny have focused on the importance of
“context.”"®

Similarly in Twombly the Court emphasized the importance of
“context” when evaluating the plausibility of a cplaint?*° The Court
explicitly stated that it was describing a standaeferring to “the
plausibility standard®®! The Court contrasted that language with
Conley in which it had set forth a “rulé® The Court’s word choice
showed that it recognized that it was describirsgaadard in place of a
rule.

Both Twomblyand Mathews moreover, mandate a reasonableness
inquiry. As noted earlie®® the Mathewstest, as a variant of Judge
Hand’s three-factor negligence test, requires sntipht agencies and
courts providereasonableprocedural safeguar?%“. Meanwhile, the
TwomblyCourt stated that its new plausibility standardehge“calls for
enough fact to raise r@asonableexpectation that discovery will reveal
evidence of illegal agreemerft® In both, reasonableness is determined
by balancing the three factors.

V. IMPLICATIONS

This Part considers the potential implications ofderstanding
Twomblyas an extension of thdathewstest to prevent discovery from
violating due process. While some of these implcet are positive and

277. Mathews 424 U.S. at 334 (quoting Cafeteria & Rest. Woskenion, Local 473 v.
McElroy, 367 U.S. 886, 895 (1961)).

278. 1d. (quoting Morrissey v. Brewer, 408 U.S. 471, 48972)).

279. Id. at 344-45 (“The potential value of an evidentidrgaring, or even oral
presentation to the decisionmaker, is substantiaflg in thiscontextthan inGoldberg”) (first
emphasis added)d. at 330, 331 n.11, 334, 340, 345 (engaging in audit discussion of
context);see alsowilkinson v. Austin, 545 U.S. 209, 225 (2005) (& private interest at stake
here, while more than minimal, must be evaluatedetheless, within theontextof the prison
system and its attendant curtailment of libertie@mphasis addedid. at 224, 227 (providing
additional references to context).

280. Twombly 550 U.S. at 548-49, 557, 561-62, 565 n.10.

281. Id. at 560.

282. Id. at 561 (quoting Conley v. Gibson, 355 U.S. 41,46 957) (noting “the accepted
rule”)).

283. See supr#art lIl.D.

284. SeeSiebert v. Severino, 256 F.3d 648, 659 (7th Ci@1QcitingMathewsas a guide
for determining whether a procedural requiremeneéésonable).

285. Twombly 550 U.S. at 556 (emphasis addes@ge also id.at 559 (“[R]easonably
founded hope that the discovery process will reveddvant evidence.”) (internal citations
omitted);id. at 562 (noting “reasonably founded hope” was neogss
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quite sensible, others are more ambiguous. Thisafar concludes that
Twomblynecessarily has constitutional scope, being musa tmerely
an interpretation of the Federal Rules.

A. Clarity and Institutional Competence

As noted earlier in this ArticleTwombly has generated great
uncertainty for litigants, the lower courts, andreoentator$®® Courts
do not know how to applyTwombly or even the meaning of
“plausibility.”*®’

This Article provides a concrete answer that alloasrts evaluating
motions to dismiss to draw on the deep well of pdent employing the
Mathewsbalancing test. The thredathewsfactors can be analyzed in
the context of discovery as a way to give conterifwomblys vague
terms of “plausibility?®® and “reasonable expectation that discovery
will reveal evidence®®

Evaluating these three factors is within the insitihal competence
of the federal district courts. The Court in theert case ofshcroft v.
Igbal appears to agree, stating that “[d]etermining Wwhetn complaint
states a plausible claim for relief will . . . be@ntext-specific task that
requires the reviewing court to draw on jtglicial experienceand
common sens&

Mathewsfactor (1) as applied to discovery is the propantgrest in
the money spent on discovery, plus the liberty talevay by
depositions>* District courts supervise discovery, meaning that
district and magistrate judges by necessity becexperts on the scope
and cost of discovery in different types of caSésndeed, district and
magistrate judges themselves have discretion awerrhuch discovery
to allow, and their own policies and practices thaostribute to factor
Q).

Factor (2) inMathews the risk of erroneous deprivation, is directly

286. See supraotes 6, 12 and accompanying text.

287. SeeRobbins v. Oklahomax rel. Dep’t of Human Servs., 519 F.3d 1242, 1247 (10th
Cir. 2008) (“The most difficult question in integiing Twomblyis what the Court means by
‘plausibility.™); Phillips v. County of Allegheny515 F.3d 224, 230 (3d Cir. 2008) (discussing
the confusion surrounding the “new ‘plausibilityagadigm”).

288. TheTwomblymajority opinion used the word “plausible” or a%é variant eighteen
times.See supraote 48 and accompanying text.

289. Twombly 550 U.S. at 5565ee alsdPhillips, 515 F.3d at 234 (discussing “reasonable
expectation”).

290. 129 S. Ct. 1937, 1950 (2009) (emphasis added)

291. See supr®art IV.A.

292. SeeFep.R.Civ. P. 26.

293. District courts also address the costs afadiery by exercising their discretion to
award sanctions under Federal Rule of Civil Proced®T, further developing their intuition on
such matters.
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tied to the propensity of the suit to be pursuedsately. As Judge
Easterbrook notes, district courts are ill-posiédno detect and remedy
discovery abuse before it occ@r$But courts, as repeat observers, are
in the best position to determine the types of damfs that tend to
result in abusive discovery. Most importantly, dett courts can
evaluate whether the complaint has sufficient falctdiegations to give
the complaint the “heft” required bywombly’®> Doubtless courts’
“judicial experience®® will contribute to this analysis.

Finally, Mathewsfactor (3) in this context is the adverse party’'s
likely interest in proceeding to discovery, as wadl the court's own
burden in allowing the case to proceed. Needlesayo district courts
are ideally positioned to evaluate the burden theynselves will avoid
by granting a motion to dismiss. The adverse paltiely interest, like
factor (2), is informed by the district or magisérgudge’s “judicial
experience®’ of seeing the dispositions of similar cases, paldily
the monetary recovery that plaintiffs can expectecoeive if the case
turns out to have merit. So factor (3), like thénest two Mathews
factors, is very well entrusted to the federal gighy.

B. Dismissal Still Tests Legal Sufficiency

Understanding dismissal as incorporatingMehewsbalancing test
by no means diminishes the traditional role of désal as a
determination of whether the law allows recompefwethe wrong
alleged. Motions to dismiss for failure to statelam are the Federal
Rules of Civil Procedure’s version of the tradibndemurref>®
whereby courts test whether the complaint’'s leghkoty is
cognizable?®®

When a complaint fails to state any valid legalotlyeupon which
relief is sought, the plaintiff obviously has notdrest at all in
proceeding to discovery, corresponding to a valtigeso for factor

294. Easterbrooksupra note 172, at 639 (“How can a judge distinguish & Hole
(common in litigation as well as in the oil busisefrom a request that was not justified at the
time?").

295. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 552007).

296. Ashcroft v. Igbal, 129 S. Ct. 1937, 1950 @00

297. Id.

298. For enunciation of this principle, see theisalty committee’s note to Fed. R. Civ. P.
12 (“Rule 12(b)(6), permitting a motion to dismiss failure of the complaint to state a claim
on which relief can be granted, is substantially #ame as the old demurrer for failure of a
pleading to state a cause of action.”).

299. Several jurisdictions, such as Californiataire the demurrer and its traditional
understandingsSeeSheehan v. San Francisco 49ers, Ltd., 201 P.3d4/&-77 (Cal. 2009)
(noting that courts “may affirm the sustaining ademurrer only if the complaint fails to state a
cause of action under any possileigal theory”) (emphasis added).
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(3).3°° Moreover, when the complaint does not state arlig agal
theory, discovery would be used to find facts desjaicertainty of
failure at summary judgment, corresponding to aiabf 100% for
factor (2)°°* And factor (1), the cost of discovery to the delemt, will
always be nontrivial. Thus, when balancing factdisand (2), which
are non-trivial and 100%, respectively, againstda¢3), which is zero,
the Mathewstest will always mandate dismissing a complaintwio
legal sufficiency*®?

Thus, understanding the néwomblystandard for dismissal as the
Mathews test applied to discovery, does not at all foreelahe
traditional role of the motion to dismiss in detérimg whether the
complaint states a valid legal theory. Wheneverdbmplaint fails to
state a valid legal theory, tiMathewstest unambiguously mandates use
of dismissal instead of allowing discovery.

C. No Discovery Plus Summary Judgment

The prospect of allowing district courts to dismassomplaint based
on grounds other than pure legal insufficiency nteguble some
observers, despite evidence that lower courts feng used motions to
dismiss for many reasons other than lack of legéfictency**® and
despite theTwombly Court’s retirement ofConleys “no set of facts”
rule. A simple thought experiment, however, shole winexceptional
nature of granting motions to dismiss for reasatherothan pure legal
insufficiency.

Suppose hypothetically that the district court vefreiTwomblywas
originally filed had not dismissed the complaintyt binstead had
allowed no discovery and then granted summary judnio the
defendant§®* In all practical terms, the results would be thene: No
discovery would occur; the facts presented by tleentiffs in their

300. See supranote 129. Recall that the alternative procedureeipuired under the
Mathewstest when the following inequality is true:x V > C In this equation, factor (3) 1S,
which in turn is “the interest of the party seekjdiscovery], with, nonetheless, due regard for
any ancillary interest the government may have.hi@sticut v. Doehr, 501 U.S. 1, 11 (1991).
If the complaint fails under any legal theory, thére party has zero interest, and the
government’s only interest, if any, is to avoid additional process. Thu€, is either zero or
even negative.

301. This is the same analysis as in the previmts, with the additional information that
Vis 100%.

302. ltis clear that the inequal®/x V > Cwill always be satisfied, as it will b x 100%
> 0. (The variableP will always be a positive number as discovery glvamposes some
costs.).

303. SeeChristopher M. FairmanHeightened Pleading81 Tex. L. Rev. 551, 574-82
(2003); see alsoMatthew A. Josephson, Not&ome Things are Better Left Said: Pleading
Practice AfterBell Atlantic Corp. v. Twombly, 42 & L. Rev. 867, 878-81 (2008).

304. SeeFeD. R.Civ.P. 56.
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complaint would be the only basis for keeping tlasecin court; and
these facts would have been viewed in the lighttrfengorable to the
plaintiffs, who were the nonmovants.

Had the district court done this, the Second Ciramd Supreme
Court would have reviewed the denial of discoveoy fbuse of
discretion®® a very deferential standard. But the Federal RofeSivil
Procedure allow discovery limitations, presumatlolytite point of zero
discovery, if “the burden or expense of the proposiscovery
outweighs its likely benefit, considering the neeafsthe case, the
amount in controversy, the parties’ resources, ithgortance of the
issues at stake in the action, and the importafichen discovery in
resolving the issues® In Twombly the Court found the expense of the
proposed discovery to be excessive, particulankemithe extremely
thin facts alleged in the complaint. As a resdltthe district court in
Twombly had simply allowed no discovery and granted surgmar
judgment, then appellate courts would likely hawenfd that the district
court did not abuse its discretion.

This hypothetical example demonstrates how disrisstfectively
just the denial of discovery, followed by summandgment based
solely on the facts alleged in the complaint. Irdjeke courts of appeal
often wrestle with how to determine whether a distrcourt’s
disposition of a case was a dismissal under Fedew of Civil
Procedure 12(b)(6), or summary judgment under Fa8é°® And
anecdotally, plaintiffs increasingly attach numeroand lengthy
exhibits to complaints, making them resemble mdéweety oppositions
to summary judgment.

The outcome inTwombly in which the Court dismissed the
complaint despite the well-established validity lefal liability for

305. In evaluating either motions to dismiss otiors for summary judgment, courts must
take all the facts before them in the light mostofable to the nonmovan€ompareScott v.
Harris, 550 U.S. 372, 378 (2007) (“[Clourts areuiegd to view the facts and draw reasonable
inferences in the light most favorable to the pamposing the summary judgment motion.”)
(internal punctuation omittedyyith Christopher v. Harbury, 536 U.S. 403, 406 (2003)jrce
we are reviewing a ruling on motion to dismiss, aeeept [plaintiff's] factual allegations and
take them in the light most favorable to her.”).

306. The district court’s management of discovergeviewed for abuse of discretidBee
Clinton v. Jones, 520 U.S. 681, 706-07 (1997); éthibtates v. Armstrong, 517 U.S. 456, 482
(1996). This results both from the equitable osgirfi discovery in chancery procedure and from
the plain language of the relevant provisioBseFeD. R. Civ. P. 26(b) (repeatedly stating that
the court “may” take certain actions to manage aliscy); Stephen N. Subritjow Equity
Conquered Common Law: The Federal Rules of CivdkcBdure in Historical Perspectiyé35
U. Pa. L. Rev. 909, 919 (1987) (discussing the chancery origfrdiscovery).

307. FEDp.R.Civ.P. 26(b)(2)(C)(iii).

308. See, e.g.Rosenblum v. Travelbyus.com Ltd., 299 F.3d 6%1-&2 (7th Cir. 2002);
Finley Lines Joint Protective Bd. Unit 200 v. Ndkd&. Corp., 109 F.3d 993, 996 (4th Cir.
1997).
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anticompetitive conspiracies, makes more senseaughrahis view of
dismissal as denial of discovery plus summary juglginThis broader
scope for dismissal po3womblyalso makes it easier to understand
Twomblyas theMathewstest applied in order to avoid deprivations
worked by discovery. Using dismissal to avoid undiegrivations on
parties and the court, as well as to weed out legadufficient
comsplaints, is entirely consistent with applicatioh the Mathews
test>*

D. Subjectivity & Uncertainty

UnderstandingTwombly as Mathews applied to discovery allows
federal courts to bring to bear the familiar thfaetor Mathews
analysis, where evaluating the factors is squamslthin courts’
institutional competency. But it also brings withthe problems of
subjectivity and uncertainty that scholars haveglowted come with
any evaluation ofVlathews factors in any context’ For example,
regardingMathewsfactor (1), judges use different metrics in meeur
the magnitude of property or liberty interests, amould split over
which of the following property interests is morealuable: a
corporation’s right to receive $10 million a monith interest or an
impoverished widow’s right to her monthly $200 pienscheck’!*

Just as théathewsfactors invite subjectivity, so too does the new
Twomblypleading standard. For example, regarding facrjadges
might split on whether to accord different treattnem discovery that
would cost $10 million for a multinational corpamat, versus discovery
that would cost $100,000 for a small business. lhege in evaluating
factor (3) in an employment discrimination clairoy £xample, courts
might differ on whether to weigh only the plainsfflikely monetary

309. Given this understanding of dismissal as dleeial of discovery plus summary
judgment, the standard of appellate review of désals should not change from its current de
novo review.See, e.g.Kane Enters. v. MacGregor (USA) Inc., 322 F.3d,3374 (5th Cir.
2003) (reviewing a motion to dismiss de novo); Madiv. Graham, 316 F.3d 867, 869 (9th Cir.
2002); McKusick v. City of Melbourne, 96 F.3d 47432 (11th Cir. 1996); Bower v. Fed.
Express Corp., 96 F.3d 200, 203 (6th Cir. 1996yigtrict court’s application of th®lathews
test is reviewed de novo on appese, e.g.Dipeppe v. Quarantillo, 337 F.3d 326, 332 (3d Cir
2003); Willamette Waterfront, Ltd. v. Victoria St Inc. (n re Victoria Station Inc.), 875
F.2d 1380, 1382 (9th Cir. 1989). Of course, anytualcdeterminations made by the district
court, such as the expense and cost of discovgujireal for a particular case, would doubtless
be reviewed for clear erro€f. McGuire v. United States, 550 F.3d 903, 908 (9th 2008)
(noting that legal conclusions are reviewed de nevitereas factual findings are reviewed for
clear error).

310. Jerry L. MashawThe Supreme Court's Due Process Calculus for Adtnative
Adjudication inMathews v. EldridgeThree Factors in Search of a Theory of Valdié U.CHI.

L. Rev. 28, 39 (1976) (criticizing th&MathewsCourt's approach to evaluating the factors as
being “subjective and impressionisticiee alsdPierce supranote 129, at 282.
311. This example is partially borrowed from Pé&supranote 129, at 282.
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recovery, or to also include the interests of thHaingff and the
government in fighting the injustice of discrimiroat.

Two recent empirical studies have found that theblem of
subjectivity is already arising, albeit for uncle@gasons, as district
courts postFfwomblyhave increasingly granted motions to dismiss in
civil rights and discrimination casé¥. One study conducted months
after Twombly was decided found that district courts have not
significantly increased the rate of dismissals assalt of Twombly—
except in civil rights cases, such as those brougiteer § 1983, for
which dismissal rates have seen statistically figmit increases™ A
second, more recent study, focusing on Title Visesas found that
federal district courts have been wieldinfwombly to dismiss
employment discrimination cases at a higher raam fireTwombly***
These trends are troubling.

In effect, many lower courts apparently interpreTwomblyto have
overruled the Supreme Court's cases restating d¢laive ease with
which civil rights or employment discrimination piéffs may survive
a motion to dismiss:SwierkiewicZ*® which involved employment
discrimination; and Leatherman v. Tarrant County Narcotics
Intelligence & Coordination Unjt'” involving a § 1983 civil rights
claim.

But Twombly SwierkiewicZ'® and Leathermanare all reconcilable
when understood as applying thathewsthree-factor test to discovery.
In discrimination or civil rights cases, which amdten factually
straightforward?'® the deprivation worked on defendants by discovery
is relatively small, meaning a smaflathewsfactor (1). Meanwhile, in
such cases, factor (2), the likelihood of erronedegrivation from
discovery, is also small. IrSwierkiewicz the Court called *“the

312. See infranotes 313-14 and accompanying text.

313. Kendall W. Hannon, Not®uch Ado AbouTwombly? A Study on the Impact BEll
Atlantic Corp. v. Twomblyon 12(b)(6) Motions83 NoTREDAME L. Rev. 1811, 1815 (2008).
This study defined civil rights cases as those ¢nownder 42 U.S.C. 8§ 1981, 1982, 1983,
1985, as well aBivensactions and generalized claims of due processqaaleprotection
violations.Id. at 1836 n.161. This definition did not includetsuinder Title VII of the Civil
Rights Act of 1964, the Age Discrimination in Empfoent Act, or the Americans with
Disabilities Act.Id.

314. Seinersupranote 12, at 1026-35.

315. See supraote 246 (listing examples of courts viewifiyomblyas overruling, at least
in part,Swierkiewicy.

316. 534 U.S. 506 (2002).

317. 507 U.S. 163 (1993).

318. This Article has already touched on the reiimtion of Swierkiewiczand Twombly
See suprdart IV.H.2.

319. SeeSeiner,supranote 12, at 1021 (“[M]ost employment discriminatiolaims are
relatively straightforward and revolve around tettbver intent and causation,” and are “at the
complete opposite end of the spectrum” fromombly.
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provisions for pretrial . .. procedure and summgopdgment so
effective™® in weeding out unmeritorious claims as to esthblis
reliable baseline procedure. Indeed, empirical gatav that summary
judgment effectively disposes of many invalid distnation claims’?*
Finally, factor (3) is substantial, especially givthe government’s well-
established and strong interest in stamping owfridisnation and civil
rights abuses.

That Twombly simply extended the three-facttMathewstest to
discovery explains some of the subjective evaluatimtroduced into
certain types of dismissals, including employmeistiimination. But
this insight can also provide courts with a familizamework for
analyzing motions to dismiss, giving content to th@ausibility”
standard and thus aiding the process of reestaidizsmiform pleading
standards throughout the federal court systém.

E. International Perspective

While the Supreme Court’s jurisprudence has ininghs extended
the Mathews test to all areas of procedufg the Court has also
increasingly cited foreign law and precedent fgopsrt, often in cases
where U.S. law diverges from other countries’ |&G/sThis trend has
certainly had its fair share of detractdfSyet it may help to explain
why the Twombly opinion garnered the unqualified votes of several
Justices not otherwise known for favoring defengamtcivil actions.

The U.S. system of discovery is unique in scope iarithie tools it
makes available to attorne¥S. Even other common law countries

320. 534 U.S. at 512-138¢cord Leatherman 507 U.S. at 168—-69 (“[F]ederal courts and
litigants must rely on summary judgment and contriotliscovery to weed out unmeritorious
claims sooner rather than later.”).

321. SeeSeinersupranote 12, at 1032-35.

322. As discussed earlier, the recdbal case contributed little or nothing to
understanding the meaning of “plausibilityseediscussionsupra Part 1V.H.3. But the Court
unwittingly highlighted the problems of subjectiviin the plausibility standard, stating that
“[d]etermining whether a complaint states a plalgsitlaim for relief will . .. be a context-
specific task that requires the reviewing courtitaw on itsjudicial experience and common
sens€ Igbal, 129 S. Ct. 1937, 1950 (2009) (emphasis added)efience and common sense
inherently invite a subjective analysis.

323. See supr#art III.B.

324. See, e.g.Roper v. Simmons, 543 U.S. 551, 575-78 (2005).

325. See, e.gid. at 627-28 (Scalia, J., dissenting); Atkins v. Vg, 536 U.S. 304, 322
(2002) (Rehnquist, C.J., dissenting); Steven Galiraki,"A Shining City on a Hill”: American
Exceptionalism and the Supreme Court’s PracticRelfying on Foreign Lay86 B.U.L. Rev.
1335, 1337-38 (2006).

326. SeeEdward F. Shermamransnational Perspectives Regarding the Federdéefof
Civil Procedure 56 J.LEGAL Ebuc. 510, 517-18 (2006); Stephen N. Subiiscovery In
Global Perspective: Are We Nuts32 DePauL L. Rev. 299, 300 (2002)see alsoSociete
Nationale Industrielle Aerospatiale v. U.S. Disbutt for the S. Dist. of lowa, 482 U.S. 522,
549 (1987) (Blackmun, J., concurring and disseitiBge generallyfague Convention on the
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abhor American-style discovery, with its intrusiekepositions and
massive production request.Despite a much narrower starting point
for discovery, the courts of the United Kingdom @amoved even
further away from the American model in the pastade®?® In this
context,Twomblymay be viewed partly as the Court recognizing what
other nations have long understood: Discovery asilyeturn into an
intrusive deprivation of money and individuals’ #mAccordingly, such
interests would deserve protection under notionspraicedural due
process, which the Supreme Court effectuates thrtheMathewstest.

F. Constitutional or Statutory?

Mathewsis, of course, a constitutional decision aboutrtheimum
requirements imposed by the Due Process Clausdbeofifth and
Fourteenth Amendmenté’ If this Article’s hypothesis is correct, and
Twombly is best understood adathews applied to discovery, then
Twomblyitself has constitutional scope, with ramificagonell beyond
just the Federal Rules of Civil Procedure.

One can argue, of course, thwomblyis to be read solely as a
construction of the Federal Rules of Civil Procedufhe Supreme
Court is the final interpretative arbiter of botietDue Process Clauses
and of the Federal Rules of Civil Procedure. Rut# the Federal Rules
of Civil Procedure states in pertinent part thag fRules “should be
construed and administered to securejtisé speedy andinexpensive
determination of every action and proceedirig.The same notions lie
behind both procedural due process and “just, speetl inexpensive”
resolution of proceeding3.womblycould be read as simply deploying
the Mathewsfactors to further these statutorily-mandated gjoal

But a violation ofMathewsviolates the Constitution, and subsequent
cases will likely revealfwomblyto be the Court’s initial step toward
applyingMathews procedural safeguards to discovery. The Cowsteha
long-standing preference for resolving cases throustatutory
integpretation whenever possible, rather than tegpto constitutional
law*** In Twombly the Court may indeed have focused on the Federal

Taking of Evidence Abroad in Civil or Commercial f&as, Mar. 18, 1970, 23 U.S.T. 2555,
847 U.N.T.S. 231 (facilitating the exchange ofdettof request between nations).

327. SeeShermansupranote 326, at 517; Subrisupranote 326, at 304, 306—-07; Hooker
Corp. v. Australia (1985) 80 F.L.R. 94, 104 (AUstsee alsd_ord Advocate, Petitioner, 1998
S.L.T. 835, 839 (Oct. 10, 1997) (“In the United t8&athe courts permitted wide ranging pre-
trial discovery but this procedure was not allowadthe United Kingdom. The courts in
England and Scotland . . . would not countenariskitfg’ expeditions.”).

328. Subrinsupranote 326, at 304-05.

329. U.SConsT. amends. V, XIV, § 1.

330. FED.R.Civ.P. 1 (emphasis added).

331. SeeAshwander v. Tenn. Valley Auth., 297 U.S. 288, 34B36) (Brandeis, J.,
concurring);see alsdDep’t of Commerce v. U.S. House of Representatisas U.S. 316, 343—
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Rules in order to avoid expressly determining trentp at which
discovery abuse becomes a procedural due proceksian®*? Such
judicial restraint is sensible and entirely coresistwith the Roberts
Court’s incrementalist approach to judging.

Future cases should squarely present the Courtthéhunderlying
constitutional question. The most likely type ofedo do so would be a
case granted certiorari from a state court systeith & divergent
standard for motions to dismis¥. After all, the same minimum
requirements of procedural due process that apptiie federal courts
also apply in state courtd’ Other possible routes do exist, such as a
case from a federal circuit court that adopts airgpof Twomblythat
insufficiently protects procedural due process. tBe Court could
accept a garden-variety pleading case and simplte siutright that
Twomblywas motivated by due process concerns.

G. Equity Practice in the Framers’ Era

Arguing thatTwomblyapplies notions of procedural due process to
pleading standards invites an inquiry into whetfierombly conflicts
with (or is supported by) the original intentfdhof the Framers of the
Fifth Amendment, which supplies the guarantee & pltocess relevant
to the federal courts® In a closely-related vein, one must also ask
whether this understanding dafwombly conflicts with the Seventh
Amendment’s guarantee of trial by jury “[ijn Sués common law*’

44 (1999); NLRB v. Catholic Bishop of Chicago, 440S. 490, 500 (1979); Murray v.
Schooner Charming Betsy, 6 U.S. (2 Cranch) 64,(1884) (Marshall, C.J.).

332. TheTwomblycourt noticeably did not expressly ground its r@ausibility standard
in the text of the rules or any other statute. files do not even mention “plausibility” or any
variant. Indeed, time may reveal the new “plaugifiistandard as being of constitutional scope.

333. Cf. Chen,supranote 7, at 1432 (discussing whether state cobasld follow the lead
of Twombly.

334. SeePeralta v. Heights Med. Ctr., Inc., 485 U.S. 86;&5(1988); Hodge v. Muscatine
County, 196 U.S. 276, 281-82 (1905).

335. This Article certainly does not argue thatgimal intent is the only guide to
understanding “due process,” let alone that ihis primary basis or justification f@wombly
Rather, this Part responds to potential origingdrihobjections. Inasmuch as one believes that
constitutional interpretation should be informeddtlger influences including evolving wisdom,
experience, economic analysis, and foreign lawsehalso provide a solid foundation for
Twombly See, e.gsupraPart V.E.

336. U.SConst. amend. V (“No person shall be . . . deprivedifgf, lliberty, or property,
withoutdue processf law”) (emphasis added). Of course, the Foutteé&mendment contains
an identical guarantee of due process applicabktai® courts. Equity practice and discovery
changed little between the Fifth and Fourteenth Adneents, so this same analysis would apply
to state courts. The only notable change was thlel Elode’s introduction of some very limited
discovery procedures at lavBee Stephen N. SubrinFishing Expeditions Allowed: The
Historical Background of the 1938 Federal Discov®yles 39 B.C.L. Rev. 691, 696 (1998);
Subrin,supranote 306, at 937.

337. U.S.ConsT. amend. VII (“In suits at common law, where thdueain controversy
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To address these questions, one must look at egrattice in the time
of the Framers, because at that time only equiyided for discovery.

1. Relation to the Seventh Amendment

In England at the end of the eighteenth centuryitgcgand the
common law were entirely distinct bodies of law teesin different
courts: the common law was administered in theowsricommon law
courts, and equity was administered in the chant&rfhis same
distinction remained in the federal courts estdielis in the United
States by the Judiciary Act of 1788, with equity remaining a distinct
practice from law in the federal courts until therger of law and
equity in 1938 with the adoption of the Federal dulof Civil
Proceduré’® Indeed, from the inception of the federal couths, equity
practice of federal courts was adopted wholesala fEnglish chancery
practice®*!

As Blackstone makes clear, the common law court® weable to
provide discovery, which was available only througiquity
procedures®? Indeed, the very idea of a subpoena originated in
equity>*® Discovery was available in equity both to supgosuit filed
in equity and as a supplement to any action at comtaw3** So, a
litigant in the common law courts could go overthe chancery and
request discovery in equity, and then use the ecielehus discovered
in the common law court8® But the common law itself lacked

shall exceed twenty dollars, the right of trial joyy shall be preserved, and no fact tried by a
jury, shall be otherwise re-examined in any Codrthe United States, than according to the
rules of the common law.”). The Seventh Amendmertsdhot apply to the states.

338. See generally8 WiLLIAM BLACKSTONE, COMMENTARIES 30-60 (Oxford, Clarendon
Press 1768) (explaining the different public cooftsommon law and equity).

339. Ch. 20, 1 Stat. 78ee alsdProcess Act of September 29, 1789, ch. 21, 1 $3al03—
94. The statutes passed by the first Congressemrerajly considered to be a good guide to the
Framers’ intent both because of the close chroiyologl because many of the Framers were
members of the first Congress.

340. RcHARD H. FALLON, JR. ET AL., HART & WECHSLER S THE FEDERAL COURTS AND THE
FEDERAL SYsTEM 602-03 (5th ed. 2003).

341. Guaranty Trust Co. v. York, 326 U.S. 99, 10945); FALLON, supranote 340, at
602-03. Note that “[s]tates in the early days [a hew republic] varied greatly in the manner
in which equitable relief was afforded and in theeat to which it was available Guaranty
Trust 326 U.S. at 104.

342. SeeBLACKSTONE, supranote 338, abl (noting that the common law writs “might
have effectually answered all the purposes of atcofiequity; except that of obtaining a
discovery”); see also JoSePH STORY, COMMENTARIES ON EQUITY JURISPRUDENCE AS
ADMINISTERED IN ENGLAND AND AMERICA §8 1484-85, at 812-13 (Melville M. Bigelow ed.,
Little, Brown & Co. 13th ed. 1886) (1835).

343. B.ACKSTONE, supranote 338, at 52 (discussing the origin of the wfisubpoena).

344. SeeBLACKSTONE, supranote 338, a#37; SORY, supranote 342, §483, at 811-12.

345. B.ACKSTONE, supranote 338, at 437.
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discovery mechanisms of any kifftf.And this distinction continued in
the United States for many decades after the fogndin 1835 to 1836,
Justice Story’'s Commentaries On Equity Jurisprudence, as
Administered in England and Amerja&ferred to equity as having the
“exclusive™*’ ability to provide discovery, and thus, “[ijn argeal
sense Courts of Equity may be said to be assittaother courts in a
variety of cases*®

In this context, the irrelevance to discovery ofe tiSeventh
Amendment’'s guarantee of jury trials in “[s]uits edbmmon law”
becomes cleal”” The Seventh Amendment preserves the right of
litigants to have factual issues tried to juriese-#ame “right which
existed under the English common law when the [afinent was
adopted.®° But the amendment does not guarantee a rightstodéry
into factual issues, as the common law undoubtelity not even
provide discovery mechanisri¥. In short, the Seventh  Amendment
guarantees a certain method for resolving factisgutes at trial (i.e.,
by jury), but cannot reasonably be interpreted wargntee discovery
into facts before trial. Now, aftdiwombly as in the common law courts
of the late eighteenth century, a plaintiff musineointo court with at
least the rudimentary facts supporting the claid eannot rely on the
power of the court to fish for facts to make a ciée

2. Modern Discovery Vastly Exceeds Founding-Eraifyq

Although modern discovery practice is rooted in igqyractice,
under the Federal Rules of Civil Procedure, it geedl beyond
anything recognizable in equity practice at theetiof the founding.
Indeed, the discovery provisions under the Ruleswgdl beyond
anything known before the Rules’ adoption in 1988.Charles Clark,
the “father®® of the Rules stated of the discovery system faunithe

346. B.ACKSTONE, supranote 338, at 437-38.

347. SoRy, supranote 342, 8480, at 810. Justice Story referred to the disgoftenction
of equity as “the auxiliary or assistant jurisdictiwhich indeed igxclusivein its own nature,
but being applied in aid of the remedial justiceotifier courts may well admit of a distinct
consideration.ld. (emphasis added).

348. SORY, supranote 342, § 1481, at 810.

349. U.SConsT. amend. VII.

350. Baltimore & Carolina Line, Inc. v. Redman529.S. 654, 657 (1935).

351. The Framers knew how to refer to equity—whics then separate from the law—
when they wanted t&eeU.S.ConsT. art. lll, 8 2 (“The judicial Power shall extermiall Cases,
in Law and Equity.”); U.SConsT. amend. XI (“The Judicial power of the United Stasbsll
not be construed to extend to any suit in law aitgd).

352. The common law around the time of the fougdiardly allowed every dispute to get
to a jury, as plaintiffs had to pass the gauntfethe writ systemSee generallyViLLiIAM S.
HoLDsSWORTH A HISTORY OFENGLISH LAW (7th ed. 1956) (discussing common law around the
time of the founding and what was required to ggote a jury).

353. Clark was the Reporter for the Advisory Cotteei on Rules for Civil Procedure,
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Rules:

It goes very much beyond English procedure, whicksd
not provide for general depositions of parties @dnesses.
And only sporadically was there to be found here tere
a suggestion for some part of the proposed syskem,
nowhere the fusion of the whaole to make a compdgstem
such as we ultimately present&d.

Furthermore, Edson Sunderland, who drafted the fRuléscovery
provisions, acknowledged that there was no predddethe liberalized
discovery he contemplatécf

For example, the Rules vastly liberalized the useral depositions,
which had been available under prior equity pracbaly in the most
exceptional of circumstancd®. Even when these exceptional
circumstances occurred, “any discovery that redultgas only
accidental and incidental® The expansion of discovery under the
Rules included not only the availability of new rhanisms, but also
expanded scope and breadth of the factual mattatdiscovery could
explore®*® all with a reduction in judicial supervisidr’

It is now well-settled law that théviathews test determines
procedural due process whenever the Constitutiozs dwt already
provide an answer. As noted earlier, even Justicalis a leading
originalist thinker, accepts this role for tiathewstest>*° Because
modern discovery barely resembles any procedurissirex before the
twentieth century—Ilet alone in the time of the Feasa—applying the
Mathewstest to avoid discovery’s deprivations is entirelgnsistent
with the originalist approach.

This is not to suggest that procedural due procegsires strict
pleading rules as a method for containing disca?®nHardly so.

which drafted the Rules. He was also a Professdr@ean at Yale Law School, and later a
Judge on the Second Circuit Court of Appeals.

354. Charles E. Clarkkdson Sunderland and the Federal Rules of CivilcBdoire 58
MicH. L. Rev. 6, 11 (1959).

355. Subrin,supra note 326, at 719 (citing Proceedings of the AdwisGommittee on
Uniform Rules of Civil Procedure for the Districo@rt of the United States (Nov. 17, 193%)
Records of the U.S. Judicial Conference on Rul&adtice and Procedureat Cl-113-92).

356. SORY, supra note 342, 8§ 1505-12, at 830-34 (discussing ldlsperpetuate
testimony, available only when there was a dan§éneotestimony being lostjl. 8§ 1513-15,
at 834-38 (testimongle bene essand of persons abroad); SubrBupra note 326, at 953;
Subrin,supranote 326, at 699 (noting that the earlier Federtdé®Rof Equity provided for oral
depositions only in “exceptional” circumstancesyof@ssor Subrin noted that early equity
practice was only an “embryonic discovery systeBubrin,supranote 326, at 740.

357. 8 WRIGHT & MILLER, supranote 164, § 2002.

358. Subrinsupranote 326, at 719.

359. Subrinsupranote 326, at 720-21.

360. Seesupranotes 100-01 and accompanying text.

361. Indeed, Sunderland, the drafter of the Rullistovery provisions, suggested a
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Rather, because modern discovery procedures goasobdyond

anything known to courts in the Framers’ era, plegdtandards must
conform to the flexible, context-based, modern ardi of procedural
due process embodied in thathewstest.

3. Twomblys Standard Echoes Equity Practice of Framers’ Era

To the extent that modern expansive discovery @etits ancestry
to late eighteenth century equity practice, thaacpce reasonably
foreshadowed Twomblys plausibility standard. Justice Story, in
describing the availability of discovery in equipyactice, repeatedly
referred to a party’s need to state the basic tigerdacts to obtain
discovery.

For example, regarding discovery into property @éssuustice Story
stated that “if a plaintiff comes into equity .he must obtain it upon
the strength of his own casand hisown evidenceand he is not entitled
to extract from the conscience of the innocent nigdat any proofs to
support it.*®? Equity practice at that time did not allow parties
engage in the tangential discovery that has toéapine commonplace,
as parties were “not at liberty to pry into thedetiof the adverse
party.”¢3

Blackstone confirms this understanding that equetyuired “setting
forth the circumstances of the case at length” leefmbpoenas would
issue®® Indeed, had a founding-era plaintiff requested diszovery
William Twombly did, on such bare facts, “his babuld most aptly be
denominated a mere fishing bifi®® Discovery practice in the Framers’
era thus presents no problems for applyitathewsto discovery, and
even provides support.

VI. CONCLUSION

This Article has argued thd&ell Atlantic Corp. v. Twombjyrather
than being a revolutionary change in pleading sted] is simply part
of the Supreme Court’s continual expansion ofNtehews v. Eldridge
three-factor balancing te¥° Indeed, theTwomblymajority’s opinion
addressed the thrédathewsfactors in their traditional order. And the
majority discussed factors, such as the cost andividual
inconveniences resulting from discovery, and thsksriof erroneous
deprivation, which would otherwise appear irreldvaa pleading
standards.

limitation along these lines, but it was reject®deSubrin,supranote 326, at 722.
362. SORY, supranote 342, § 1503, at 827 (emphasis added).
363. SORY, supranote 342, § 1490, at 815-16.
364. BACKSTONE, supranote 338, at 442.
365. SORY, supranote 342, § 1497, at 822.
366. See supréart 111.B (discussing the Court’s continual exgansof Mathews.
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There is no reason to think that tathewstest would not or should
not apply to discovery. As thBwomblymajority made clear, discovery
can easily deprive litigants of well-establisheaparty interests and
liberty interests. And discovery relies upon thercove power of the
state for compliance, thereby requiring the pradest of procedural due
process. IrConnecticut v. Doehthe Court unanimously struck down a
prejudgment attachment statute as failing thathewstest and thus
violating procedural due proce®¥.Discovery is similar in all relevant
respects to the attachment challenge@®aehr,*®® potentially working
deprivation of private interests and using the powefethe state for the
benefit of an adverse litigant. The alternativeegafird considered by
the Twomblycourt, dismissing an implausible complaint, decesabe
likelihood of erroneous deprivation and thus mamggrocedural due
process.

UnderstandingTwombly as Mathews applied to discovery allows
courts to draw on the well-developed framework arebe law
supporting the three-factdviathewstest. Applying the thred&lathews
factors to discovery deprivations is, moreover, Iwelithin the
institutional competence of the federal judiciddging this recognized
framework allows courts to avoid some of the questble
interpretations offTwombly such as those that have led to a spike in
dismissals of employment discrimination claifi$An understanding
of TwomblyasMathewsapplied to discovery not only mak@&svombly
appear less radical, but also ultimately promokesjtust and efficient
resolution of litigation.

367. Connecticut v. Doehr, 501 U.S. 1, 11, 18 1399

368. InDoehr, the relevant deprivations were merely cloudde,timpaired alienability,
tainted credit, reduced chance of getting a honoétyetpan, and technical mortgage defaddt.
at 11. By contrast, discovery can cost excessiveuats of money, which is a well-recognized
property interest, and “taking employees of a coafion out of work and holding theoaptive
in lawyers’ offices during depositions,” which véés liberty. Easterbrookupranote 172, at
645 (emphasis added). And “the Court has never tiedtl only such extreme deprivations
trigger due process concerbdehr, 501 U.S. at 12.

369. SeesupraPart V.D.



