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I.  INTRODUCTION

Jose Rodriguez is one of the lucky ones. Rodriguez, a legal permanent
resident of the United States since 1990, was arrested in May 2003 for
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1. Guillermo Contreras, Immigrant Reunites with Loved Ones, SAN ANTONIO EXPRESS-
NEWS, Jan. 24, 2007, at 3B.

2. Id. Rodriguez spent one night in jail and received deferred adjudication, a form of
probation. Id. 

3. Id. Rodriguez was returning from a trip to Mexico when immigration officials discovered
his previous drug charge while examining his green card. Guillermo Contreras, Nearly Three-Year
Immigration Nightmare Appears Over, SAN ANTONIO EXPRESS-NEWS, Jan. 23, 2007, at 1B. 

4. Contreras, supra note 3.
5. Id. Although immigration judges sided with Rodriguez more than once, immigration

officials kept refiling charges under different sections of the applicable statute. Id. 
6. Id.
7. Gonzales v. Lopez, 127 S. Ct. 625, 633 (2006).
8. Contreras, supra note 1.
9. OFFICE OF IMMIGRATION STATISTICS, U.S. DEP’T OF HOMELAND SEC., 2005 YEARBOOK

OF IMMIGRATION STATISTICS 91 (2006), available at http://www.dhs.gov/xlibrary/assets/statistics/
yearbook/2005/OIS_2005_Yearbook.pdf.

10. Id. at 96 tbl.40. According to Table 40, the government formally removed more than
100,000 aliens each year since 1997 and removed more than 200,000 aliens in 2005. Id. It should
be noted that the government uses the term “removal” to refer to both exclusion of aliens seeking
admission into the United States and deportation of aliens already present inside the country. Id.
at 96 n.1; Theck v. Warden, 22 F. Supp. 2d 1117, 1120 (C.D. Cal. 1998). Except where referencing
a statute, this Note uses the term interchangeably with “deportation.”

11. This Note uses the term “alien” to stay consistent with the terminology used in statutes
and case law. In this Note, “alien” refers to one who is also a legal permanent resident, except when
otherwise specified. Where further clarification is required, the terms “legal alien” and “illegal
alien” will be used. However, please note that several commentators criticize the use of the term

possession of less than one gram of cocaine.  Rodriguez pleaded no1

contest and was sentenced to probation.  Nearly a year later, in April 2004,2

immigration officials brought him back into custody.  Officials claimed3

that Rodriguez’s crime—a misdemeanor by federal definitions, but a
felony under state law—counted as a felony in the immigration context,
triggering deportation proceedings for the non-citizen.  Thus for a crime4

for which he originally spent one night in jail, Rodriguez soon racked up
nearly three additional years in detention waiting for his lawyer to exhaust
his appeals.  Rodriguez’s stay in deportation limbo eventually ended in5

2007,  after the Supreme Court found that a drug offense classified as a6

felony only under state law is insufficient to qualify as an aggravated
felony under the federal immigration statute.  Rodriguez, who finally7

reunited with his four U.S.-citizen children and his U.S.-citizen wife in
January 2007, found that despite his added incarceration time, the victory
was “worth the sacrifice.”8

Yet there are many others  who are less fortunate and lack the9

resources to challenge their deportations, much less receive favorable
rulings as absolute as one from the Supreme Court. Each year the
government deports thousands of aliens  who are also legal permanent10

residents  from the United States. A significant number of these11
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“alien” because of its pejorative connotation. See STEPHEN H. LEGOMSKY, IMMIGRATION AND

REFUGEE LAW AND POLICY 1 (4th ed. 2005) (noting that “alien” suggests “dehumanizing” qualities
that emphasize segregation and stereotypes); Kevin R. Johnson, “Aliens” and the U.S. Immigration
Laws: The Social and Legal Construction of Nonpersons, 28 U. MIAMI INTER-AM. L. REV. 263,
279–80 (1997) (detailing the different connotations that immigration terminology carries depending
on the context in which the terms are used). 

12. TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE (TRAC) IMMIGRATION, NEW DATA

ON THE PROCESSING OF AGGRAVATED FELONS, http://trac.syr.edu/immigration/reports/175/ (last
visited Oct. 15, 2007). According to this study, the number of deportation orders under the
aggravated felony provision has steadily increased in the past fifteen years. Id. In 1992, the
government issued 10,303 deportation orders under the aggravated felony provision, and according
to preliminary numbers, in 2006, the government issued 23,065 orders under the provision. Id. 

13. 8 U.S.C.A. § 1101(a)(43) (West 2007).
14. See id. § 1158(b)(2) (excluding aggravated felons from asylum eligibility by construing

an aggravated felony as a “particularly serious crime”); id. § 1229b(a) (excluding aggravated felons
from cancellation of removal).

15. Id. § 1101(a)(43).
16. Id. § 1101(a)(43)(A).
17. Id. § 1101(a)(43)(T).
18. See, e.g., id. §§ 1101(a)(43)(J), (P).
19. See, e.g., id. §§ 1101(a)(43)(R)–(S).
20. Courts have found that federal classifications of felonies will usurp state classifications,

despite criminal law being a primarily state-governed area of law. Thus, courts have held that
offenses that are classified as misdemeanors under state law nonetheless qualify under the INA as
“aggravated felonies.” See, e.g., United States v. Urias-Escobar, 281 F.3d 165, 167 (5th Cir. 2002)
(finding that an alien’s conviction for misdemeanor assault under Texas law qualified as an
aggravated felony conviction under the INA); United States v. Graham, 169 F.3d 787, 792 (3d Cir.
1999) (finding that an alien’s conviction of petit larceny, a misdemeanor under New York law,
constituted an aggravated felony conviction for immigration purposes). 

21. See Gonzales v. Duenas-Alvarez, 127 S. Ct. 815, 818 (2007) (interpreting the scope of
the theft offense category); Lopez v. Gonzales, 127 S. Ct. 625, 627–28 (2006) (determining whether

deportation orders are based on the aggravated felony provision  of the12

Immigration and Nationality Act (INA).  Under this provision, any alien13

convicted of an aggravated felony as defined under the INA may be
deported and simultaneously rendered ineligible for cancellation of
removal.  In its current iteration, the INA lists twenty-one categories of14

offenses that qualify as an aggravated felony for immigration purposes.15

These offenses range in severity from murder  to failure to appear before16

a court.  Their definitions range in specificity from cross-references to17

definitions in Title 18 of the United States Code,  to offenses “relating to”18

crimes described in general and vague terms.  This disparate clarity has19

opened several avenues for generous interpretations and permitted courts
to apply the term “aggravated felony” to some crimes that are little more
than misdemeanors.  20

It comes as little surprise that in the 2006–2007 term alone the
Supreme Court found it necessary to further clarify two categories of the
aggravated felony definition.  Yet the Supreme Court’s attempted21
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the drug trafficking category in the INA applied to offenses defined as misdemeanors under federal
law).

22. See infra Part III.A.
23. See, e.g., Contreras, supra note 3; Bruce Finley, Judge Ends Case Against Pakistani-

American Clan, DENVER POST, Nov. 30, 2006, at B01 (describing one alien who has been detained
for more than two years waiting for his opportunity to challenge the classification of his
misdemeanor assault conviction as an aggravated felony); Tina Kelley, Veteran Facing Deportation
Wins Hearing for Freedom, N.Y. TIMES, May 23, 2007, at B3 (describing an alien who was
convicted on a weapons charge, was ordered deported, and has been detained for three years while
challenging the classification of his crime as an aggravated felony).

24. See, e.g., infra notes 100–08 and accompanying text.

clarifications have had limited impact. The Court’s method of
interpretation may not always apply to other categories of the aggravated
felony definition.  Although the Court has provided some substantive22

guidance, this guidance has come at a gradual pace and in incremental
amounts. The Court’s slow-paced clarifications have come at the expense
of countless aliens who have, in the meantime, remained in detention
awaiting a final ruling.23

Meanwhile, questions still remain for several other categories of the
aggravated felony definition. As lower courts attempt to refine some of the
vaguer terms in the definition, inconsistency among the circuits in defining
the scope of the other, less easily interpreted aggravated felony
categories  has led to further complications. But because several of the24

categories use vague terms to describe other vague terms, statutory
construction can offer only a limited solution. The problems with the
INA’s aggravated felony provision go deeper than what can be resolved
through court interpretation. As this Note shows, it is the INA’s text
itself—a poor reflection of what the government has claimed it values in
its immigration policy—that has led to such messy results. It is the text
itself, not the method of interpretation, that must be reworked to achieve
any lasting clarity.

This Note highlights the problems that have surfaced and considers
what changes should be made to clear the fog surrounding the INA
aggravated felony definition. Part II describes the development of the
aggravated felony grounds for deportation and details the complications
that follow this type of deportation order. Part III then focuses on the
problems with specific categories of aggravated felonies. In particular, it
shows how courts have interpreted several categories by looking at cross-
references to the federal code and at common-law definitions. It also
examines what aspects of the definition still require more clarification and
what effect some of the broader language found in the aggravated felony
provision has on the scope of the categories. Part IV discusses how these
more ambiguous aspects of the provision have led courts to ignore the
lower threshold that Congress initially placed on the provision’s
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25. See infra notes 34–37 and accompanying text.
26. 48 U.S. 283, 310 (1849). 
27. Id.
28. U.S. CONST. art. I, § 8, cl. 3.
29. The Passenger Cases, 48 U.S. at 310. The Court also considered the Importation Clause

under Article I, Section 9 of the Constitution as a source of federal power to regulate immigration.
Id. at 305–06. The Court expressed reservations, however, about basing its decision on this clause
because the clause may have applied exclusively to the slave trade. Id. at 306–07. 

30. 112 U.S. 580, 600 (1884).
31. Id. 
32. See Takahashi v. Fish & Game Comm’n, 334 U.S. 410, 419 (1948). 

applicability. It also discusses the individual and institutional burdens
arising from these ambiguities and evaluates the effectiveness of the
current methods of interpretation applied to the provision. Finally, Part V
proposes a means of clarifying the current aggravated felony provision.

II.  CRIME-BASED REGULATION OF IMMIGRATION

It is undisputed that a nation, as part of its sovereign power, has broad
discretion to regulate the admission and exclusion of foreigners.  The25

aggravated felony provision, however, is a relatively new extension of this
power. As this Part shows, the provision has enjoyed swift growth with
little signs of stopping, despite the harsh consequences attached to it.

A.  Congressional Power to Regulate Immigration

Immigration law has long been considered the exclusive province of
the federal government. The Supreme Court first established this
exclusivity in the Passenger Cases in 1849 when it rejected a state attempt
to regulate immigration.  In the Passenger Cases, the Court struck down26

a state-imposed tax on foreign passengers because the tax infringed on the
federal government’s power to regulate commerce with foreign nations.27

The Court found that commerce includes passengers as well as goods and
merchandise, thus reading the Commerce Clause  to encompass28

regulation of immigration.  The Court did not address the constitutionality29

of an affirmative exercise of this power, however, until 1884 in the Head
Money Cases.  There, the Court again upheld federal power to regulate30

immigration based on Congress’s Commerce Clause power.31

Beyond the Commerce Clause, the Court has also held that Congress
has an implied power to regulate immigration through the Naturalization
Clause.  Although the Naturalization Clause addresses only one aspect of32

immigration law, the Court has interpreted the scope of the Clause more
broadly. In Takahashi v. Fish & Game Commission, the Court found that
the power granted under this Clause extended to regulating conduct
leading up to naturalization and the “terms and conditions” of
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33. Id.
34. 130 U.S. 581 (1889).
35. Id. at 609.
36. Ekiu v. United States, 142 U.S. 651, 659–60 (1892). The Court found that sovereign

power to regulate admission of foreigners is vested in the political branches of the federal
government. Id. at 659. Accordingly, the Court found that judicial review of the exercise of this
power is necessary only when Congress has expressly authorized review. Id. at 660. 

37. Fong Yue Ting v. United States, 149 U.S. 698, 706–07 (1893) (finding that the power to
expel aliens who have not taken any steps toward gaining U.S. citizenship is based in the same
sources that empower a nation to bar admission into its country). 

38. JAMES G. GIMPEL & JAMES R. EDWARDS, JR., THE CONGRESSIONAL POLITICS OF

IMMIGRATION REFORM 1–4 (1999). However, restrictive policies for the most part concerned only
illegal and entering aliens. Id. at 3. It was not until the late 1980s that the focus widened to include
regulation of legal resident aliens as well. Id. at 3–4.

39. Teresa A. Miller, Citizenship and Severity: Recent Immigration Reforms and the New
Penology, 17 GEO. IMMIGR. L.J. 611, 622–23 (2003). 

40. Id. at 622.
41. Id. at 622–23.
42. Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, §§ 7342, 7344, 102 Stat. 4181,

4469–71 (current versions at 8 U.S.C.A. §§ 1101, 1227 (West 2007)).
43. Id. § 7342. 
44. Immigration Act of 1990, Pub. L. No. 101-649, § 501, 104 Stat. 4978, 5048 (current

version at 8 U.S.C.A. § 1101 (West 2007)).

naturalization.  Beyond the Constitution itself, the Court found, in the33

Chinese Exclusion Case,  that Congress had the power to regulate34

immigration because of a nation’s sovereign power to exclude foreigners.35

The Court also relied on this notion of sovereign power to uphold
congressional regulations that limited the due process afforded to entering
aliens deemed inadmissible  and that permitted the deportation of resident36

aliens.  37

B.  Creation and Development of the Aggravated Felony Provision

As the Supreme Court cases reflect, restrictive policies have dominated
U.S. immigration law for the past century.  Yet until the late 1980s,38

immigration control based on alien criminal convictions was relatively
limited.  Fewer offenses initiated deportation orders.  Aliens rendered39 40

deportable were detained less often, and relief from detention was more
readily available.  This changed in 1988 when Congress introduced a41

provision providing that an aggravated felony conviction served as
grounds for deportation.  In its initial conception, the provision applied42

to only three categories of crimes: murder, drug trafficking, and trafficking
in firearms or other destructive devices.  Yet it was not long before43

Congress seized this avenue for deportation and expanded its reach.44

Legislation during the 1990s gave the provision its current reach,
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45. Id.
46. DEBRA L. DELAET, U.S. IMMIGRATION POLICY IN AN AGE OF RIGHTS 90–91 (2000). The

1990 Act raised the admissions cap from 270,000 to 675,000 and established a program that made
additional visas available to applicants from under-represented countries. Id. at 89–90. The 1990
Act also removed the bar against homosexual aliens applying for permanent residence. Id. at 91.

47. See id. at 91; see also DAVID M. REIMERS, UNWELCOME STRANGERS: AMERICAN

IDENTITY AND THE TURN AGAINST IMMIGRATION 27 (1998) (finding that the 1990 Act is one of the
major causes for increased immigration to the United States).

48. IRA J. KURZBAN, IMMIGRATION LAW SOURCEBOOK 6–7 (8th ed. 2002).
49. See Immigration Act § 501, 104 Stat. at 5048 (current version at 8 U.S.C.A. § 1101 (West

2007)).
50. Immigration and Nationality Technical Corrections Act of 1994, Pub. L. No. 103-416,

§§ 220, 222–224, 108 Stat. 4305, 4320–24 (current versions at 8 U.S.C.A. §§ 1184, 1101, 1228,
1105a (West 2007)).

51. Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214 (codified as amended in scattered sections of 8, 18, 22, 28, and 42 U.S.C.).

52. Illegal Immigration Reform and Immigration Responsibility Act of 1996, Pub. L. No.
104-208, 110 Stat. 3009-546 (codified as amended in scattered sections of 8 and 18 U.S.C.).

53. It is suggested that the panic resulting from two terrorist attacks—the 1993 bombing of
the World Trade Center in New York City and the 1995 Oklahoma City bombing—spurred the
trend toward more restrictive immigration policies in the 1990s. MICHAEL WELCH, DETAINED:
IMMIGRATION LAWS AND THE EXPANDING I.N.S. JAIL COMPLEX 65 (2002).

54. KURZBAN, supra note 48, at 9.
55. See supra notes 48–53. The INTCA added categories (A) through (Q) of the current

aggravated felony definition. KURZBAN, supra note 48, at 6–7.
56. Illegal Immigration Reform and Immigration Responsibility Act § 321, 110 Stat. at 3009-

627 (current version at 8 U.S.C.A. § 1101 (West 2007)).

starting with the 1990 Immigration Act.  The 1990 Act, which featured45

higher quotas and narrower exclusion grounds,  was generally considered46

a turning point toward a friendlier, more humanitarian immigration
policy.  However, the 1990 Act also contained counterbalancing reforms47

that bolstered existing restrictions.  The 1990 Act expanded the number48

of offenses constituting an aggravated felony under the INA, including any
crime of violence carrying a minimum sentence of five years.  49

In addition to the 1990 Act, the Immigration and Nationality Technical
Corrections Act of 1994 (INTCA),  the Antiterrorism and Effective Death50

Penalty Act of 1996 (AEDPA),  and the Illegal Immigration Reform and51

Immigration Responsibility Act of 1996 (IIRIRA)  all effected changes52

that made it harder to get in, and to stay in, the country.  Besides53

tightening the requirements for entering aliens,  these acts significantly54

expanded the grounds for deportation while narrowing the availability of
discretionary relief from deportation.  These later acts added to the55

current aggravated felony categories while lowering the requisite sentence
length for categories requiring a minimum sentence, including lowering
the minimum sentence for a crime of violence to one year.  This56

legislation also lowered the minimum required loss resulting from crimes
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57. Id. Prior to the IIRIRA, the INA required a minimum loss of $100,000 under the money
laundering category and $200,000 under the fraud category for INA aggravated felony
consequences to apply to the offense. Immigration and Nationality Technical Corrections Act of
1994, Pub. L. No. 103-416, § 222, 108 Stat. 4305, 4320–22 (current version at 8 U.S.C.A. § 1101
(West 2007)).

58. H.R. 1645, 110th Cong. § 233 (2007). Unlike the previous version of the CIRA, which
was introduced in the 109th Congress, the version that the 110th Congress is considering does not
include language concerning evidence that may be considered in establishing an offense described
in subparagraph (A) of the aggravated felony definition (sexual abuse of a minor), nor does it add
aiding and abetting to subparagraph (U). Compare H.R. 1645, § 233, with S. 2611, 109th Cong.
§ 203 (2006). A version of the CIRA was also introduced in the Senate but died in that chamber
despite bipartisan sponsorship. Nicole Gaouette, The Immigration Debate: Bill Fails In Senate,
L.A. TIMES, June 29, 2007, at A1. Both versions use identical language to amend the aggravated
felony definition. Compare H.R. 1645, § 233, with S. 1348, § 203. Although Congress successfully
resurrected the less contentious pieces of the old legislation, Julia Preston, In Increments, Senate
Revisits Immigration Bill, N.Y. TIMES, Aug. 3, 2007, at A1, Congress is not expected to attempt
any significant reform efforts until after the 2008 election. Susan Milligan, Immigration Bill Dies
in Senate, BOSTON GLOBE, June 29, 2007, at 1A; The Life (and Death) of Federal Immigration
Reform, ATLANTA J.-CONST., June 30, 2007, at A10. But if these recent attempts are any indication,
future proposals for immigration reform will likely include similar proposed expansions to the
aggravated felony provision. See H.R. 1645, § 233; S. 1348, § 203; S. 2611, § 203. 

59. INS v. St. Cyr, 533 U.S. 289, 326 (2001). The 1952 Immigration and Nationality Act
permitted any alien who had legally resided in the United States for at least seven years to apply
for a waiver from an exclusion order. Id. at 295. This waiver was interpreted to apply to deportation
orders as well. Id. Congress later repealed this waiver through the IIRIRA and replaced it with a
waiver that did not extend to aliens ordered deported based on aggravated felony convictions. Id.
at 297. But because Congress did not express any intent to apply the changes made to the 1952 Act
through the IIRIRA retroactively, the Court found that the repeal of the waiver should not apply
retroactively either. Id. at 326. 

60. S. 1348, § 203. The current CIRA proposal purports to expand the category of offenses
concerning illegal alien smuggling. Id. 

61. Id. This would in effect codify the Supreme Court’s ruling in Gonzales v. Duenas-
Alvarez, 127 S. Ct. 815, 820 (2007).

in other categories to $10,000.57

The trend favoring harsh deportation policies shows little sign of
slowing down. Several recently proposed changes to the INA, such as in
the latest version of the Comprehensive Immigration Reform Act (CIRA),
feature language that would expand the aggravated felony provision.  The58

section of the CIRA amending the aggravated felony definition would give
retroactive effect to the IIRIRA, further limiting a deportation waiver that
was repealed but had remained available to pre-IIRIRA convictions.59

Additionally, this proposed legislation would expand several categories of
the definition: the aggravated felony categories based on immigration law
violations would apply to more violations,  and every category in the60

definition would apply to aiding and abetting charges of each listed
crime.61
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62. 8 U.S.C.A. § 1227(a)(2)(A)(iii) (West 2007); cf. id. § 1227(a)(2)(A)(i) (limiting
deportation orders based on crimes of moral turpitude to those offenses committed within five years
after admission).

63. See, e.g., Drakes v. Zimski, 240 F.3d 246, 247 (3d Cir. 2001) (finding the alien-petitioner,
a legal resident since 1981, deportable based on a traffic violation occurring in 1998). 

64. Additionally, an alien’s past criminal conviction can trigger a deportation order under the
aggravated felony provision regardless of how long ago the alien was convicted. See, e.g., Terry
Coonan, Dolphins Caught in Congressional Fishnets—Immigration Law’s New Aggravated Felons,
12 GEO. IMMIGR. L.J. 589, 591 (1998). To that end, the aggravated felony provision can be applied
retroactively to aliens who were convicted prior to the enactment of the provision. See id. For
example, one alien who tried to sneak her boyfriend into the United States from Canada received
a misdemeanor alien smuggling conviction in 1985. Id. Then in 1996, immigration authorities
commenced deportation proceedings against the alien based on the 1985 conviction. Id. 

65. 8 U.S.C.A. § 1229b (West 2007). Cancellation of removal is otherwise available for other
deportation grounds upon showing, among other things, that deportation would result in extreme
hardship to the alien’s spouse, parent, or child who is a U.S. citizen or legal permanent resident.
Id. Although eligibility requirements to apply for cancellation were relaxed for battered spouses
and children, the bar on aggravated felons extends to those situations as well. Id.

66. 8 U.S.C.A. § 1158(b)(2) (West 2007).
67. 8 U.S.C. § 1226(c)(1)(B) (2000); id. § 1228(a)(2). The Supreme Court has held, however,

that detention is limited to a reasonable amount of time—six months—to bring about the alien’s
eventual removal from the country. Zadvydas v. Davis, 533 U.S. 678, 701 (2001). After six months,
the detainee may challenge her detention, and the government must show that carrying out the
deportation order is likely in the reasonably foreseeable future. Id. Thus, release after the six-month
detention period is not automatic. Id. 

68. 8 U.S.C.A. § 1252(a)(2)(C) (West 2007). Judicial review of orders against criminal aliens
is limited to habeas corpus actions and constitutional challenges. Id. For further analysis of judicial
review of immigration law cases, see Jeffery Bekiares, Note, In Country, On Parole, Out of
Luck—Regulating Away Alien Eligibility for Adjustment of Status Contrary to Congressional Intent
and Sound Immigration Policy, 58 FLA. L. REV. 713, 721–24 (2006).

C.  Collateral Consequences of the Aggravated Felony Provision

The aggravated felony grounds for deportation stand alone in their
reach and degree of harshness. Unlike other deportation grounds, the
government may institute deportation proceedings based on the aggravated
felony provision at any time, as long as the offense occurred some time
after an alien’s admission.  That is, regardless of how long after an alien’s62

admission into the United States an offense was committed,  the offense63

can always form the basis for deportation.  64

Furthermore, deportation orders based on an aggravated felony initiate
consequences reaching far beyond just the deportation order. Aliens
labeled as aggravated felons cannot apply for cancellation of removal,65

nor can they apply for asylum.  Detention from the time deportation66

proceedings have commenced is mandatory,  and procedural safeguards67

are even less than what an alien might expect in regular removal
proceedings.  Finally, aliens deported on this basis must seek special68
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69. 8 U.S.C.A. § 1182(a)(9)(A)(i), (iii) (West 2007). In contrast, aliens ordered deported for
other reasons may seek readmission after a certain number of years. Id. § 1182(a)(9)(A). 

70. See, e.g., Fong Yue Ting v. United States, 149 U.S. 698, 730 (1893). Some commentators
have challenged this view of deportation. See generally Robert Pauw, A New Look at Deportation
as Punishment: Why at Least Some of the Constitution’s Criminal Procedure Protections Must
Apply, 52 ADMIN. L. REV. 305 (2000) (arguing that in some cases deportation may be excessively
punitive and therefore constitutionally impermissible); Lisa Mendel, Note, The Court’s Failure to
Recognize Deportation as Punishment: A Critical Analysis of Judicial Deference, 5 SUFFOLK J.
TRIAL & APP. ADVOC. 205 (2000) (comparing deportation to other civil sanctions to which the
court has extended the Ex Post Facto Clause).

71. See Magallanes-Damian v. INS, 783 F.2d 931, 933 (9th Cir. 1986); Aguilera-Enriquez
v. INS, 516 F.2d 565, 568–69 (6th Cir. 1975). However, some courts have held that aliens are
entitled to Fifth Amendment due process, which includes a right to counsel at the alien’s expense.
See Molaire v. Smith, 743 F. Supp. 839, 843 (S.D. Fla. 1990); Orantes-Hernandez v. Meese, 685
F. Supp. 1488, 1509 (C.D. Cal. 1988).

72. INS v. Lopez-Mendoza, 468 U.S. 1032, 1050 (1984) (finding that immigration authorities
already take several steps to deter Fourth Amendment violations and that applying exclusionary
rules to deportation proceedings would permit several aliens to continue to reside illegally in the
United States). 

73. Pauw, supra note 70, at 309–10.
74. U.S. CONST. art I, § 10, cl. 1.
75. See Harisiades v. Shaughnessy, 342 U.S. 580, 594–95 (1952).
76. See Miller, supra note 39, at 637. There is limited judicial review of the deportation

process. Id.

permission from the attorney general to return to the United States.69

D.  Constitutional Issues Arising from the Aggravated Felony
   Grounds for Deportation

Few constitutional challenges present themselves because the Court has
always construed deportation as a civil proceeding.  Thus, criminal70

proceeding protections do not apply. The Sixth Amendment does not
guarantee the right to government-appointed counsel in a civil
proceeding,  and Fourth Amendment exclusionary rules of evidence do71

not apply.  The courts have also rejected challenges based on cruel and72

unusual punishment and double jeopardy by concluding that deportation
is not punitive.  Accordingly, the Ex Post Facto Clause,  which bars73 74

retroactive application of punitive legislation, does not apply either.75

Furthermore, only limited due process protections apply.  Because of this,76

the courts offer limited recourse, save for textual-interpretation challenges.

III.  WHAT IS AN AGGRAVATED FELONY?

As the aggravated felony provision has grown, so have the difficulties
in interpreting it. Congress employed language that would maximize the
government’s regulatory power, but with seemingly little foresight of the
complications that would accompany implementation of the vague
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77. See, e.g., 8 U.S.C.A. §§ 1101(a)(43)(F), (a)(43)(H)–(J) (West 2007) (referencing
definitions in various sections of Title 18 of the U.S. Code to define aggravated felony).

78. See supra notes 18–20 and accompanying text.
79. See 8 U.S.C.A. § 1101(a)(43).
80. See Albillo-Figueroa v. INS, 221 F.3d 1070, 1073 (9th Cir. 2000) (citing Burrey v. Pac.

Gas & Elec. Co., 159 F.3d 388, 394 (9th Cir. 1998)). 
81. See Bobb v. Attorney Gen. of the U.S., 458 F.3d 213, 219 (3d Cir. 2006).
82. See id.
83. See id.
84. Non-uniformity arises both among the circuits in interpreting the same broadly worded

category, which is discussed in Part III.C infra, and in how similar sentence structures are treated
among the different categories of the aggravated felony provision. Compare Valansi v. Ashcroft,
278 F.3d 203, 210 (3d Cir. 2002) (noting that the parenthetical used in the crime of violence
aggravated felony category limits the scope of the category), with Ruiz-Romero, 22 I. & N. Dec.
486, 489 (1999) (treating the parenthetical to the alien smuggling aggravated felony category as
“merely descriptive”). This Note limits its analysis to the former uniformity problem.

language. The courts have shouldered the burden of uniformly resolving
the resulting problems—with questionable success.

A.  Ambiguity Breeds Expansiveness

Congress’s broad language and sometimes careless drafting has
necessitated much input from the courts in determining the reach of the
aggravated felony provision. While some of the aggravated felony
categories expressly reference federal definitions,  others rely simply on77

common-law meanings. For example, the INA defines one aggravated
felony as “a theft offense,”  with minimal elaboration of what this78

category entails. Nevertheless, every category contains enough vague
language to leave sufficient flexibility for the courts to expand the
definition over time.

Congress granted ample freedom to apply the provision beyond
common-law definitions through use of the term “relating to” in fourteen
of the twenty-one categories of the aggravated felony definition.  Because79

courts must construe every statute so as not to render any part of the statute
meaningless,  adding this term invites liberal construction of the scope of80

each aggravated felony category containing it.  Accordingly, these81

aggravated felony categories have been held to include offenses even when
key elements from the underlying offense have not been established.  For82

example, because the term “relating to” prefaces the aggravated felony
category for fraud, it has been held to apply to offenses where the element
of knowledge or intent to defraud has not been proven,  despite a majority83

of states requiring this element to establish a fraud offense.
Such language inevitably leads to inconsistent interpretation and

enforcement.  This vague language dodges the problem of non-uniform84

definitions of certain crimes among state statutes by allowing the courts to
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85. See, e.g., Bobb, 458 F.3d at 221–22.
86. See H.R. REP. NO. 104-22, at 7 (1996).
87. See infra Part IV.B.
88. See supra notes 26–37 and accompanying text.
89. For further analysis of the convergence of immigration law and criminal law, see

generally Juliet Stumpf, The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power,
56 AM. U. L. REV. 367 (2006) (finding that the overlap of immigration law and criminal law is
based in membership theory and that both areas shape the other’s laws).

90. See supra note 20 and accompanying text. 
91. 127 S. Ct. 625, 627–28 (2006). 
92. Id. at 630–31; see also Leocal v. Ashcroft, 543 U.S. 1, 8–9 (2004) (finding that the crime

of violence category requires the use of force against a person or property because of the plain text
of the referenced federal definition and the context in which the word “use” is found).

93. Lopez, 127 S. Ct. at 629.
94. Id.

interpret the ambiguity to encompass the different variations of
definitions.85 Arguably, this language and its subsequent broad
construction serve the chief intent of Congress to enable the government
to deport more criminal aliens through the aggravated felony provision.86

Yet in doing so, this ignores Congress’s qualification, which was to attach
the aggravated felony consequences only to the more serious crimes that
warrant such drastic measures.87

B.  The Supreme Court Sheds Some Light

In addition to the problems springing from the catch-all “relating to”
language, courts have also encountered trouble with the more fundamental
elements of some of the other aggravated felony categories. Lower courts
have struggled particularly because of the collision of federal-based
immigration law  and mostly state-based criminal law,  leaving unclear88 89

which criminal definition applies to the immigration provision.  This has90

spurred the Supreme Court to provide more guidance in recent years, both
for categories based on definitions in the federal code and for categories
relying on common-law definitions.

When the Court has encountered an aggravated felony category cross-
referencing a federal definition, as in Lopez v. Gonzales,  it has91

determined the category’s meaning by looking to the plain meaning of the
language used in the federal definition and the context in which the
definition is found.  In Lopez the Court addressed the issue whether the92

drug trafficking aggravated felony category applied to a drug possession
conviction that the state statute classified as a felony, but that the federal
statute classified as a misdemeanor.  The Court ruled that the federal93

classification should apply because Congress specifically referenced it in
the applicable aggravated felony category.  The Court found the plain94

meaning of the language of the aggravated felony provision to be
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95. Id.
96. Id.
97. Id.
98. Id. at 632–33.
99. Id. This conclusion is consistent with the Court’s previous rulings regarding the reverse

conflict where an offense is classified as a misdemeanor under state law but is classified as a felony
under federal law. See supra note 20.

100. 127 S. Ct. 815 (2007).
101. Id. at 818.
102. Id.
103. 495 U.S. 575 (1990).
104. Id. at 598.
105. Duenas-Alvarez, 127 S. Ct. at 818.
106. Id. at 820.
107. Id.
108. Id.

determinative of its reach.  The INA aggravated felony category95

referenced the definition of a drug trafficking crime listed in Title 18 of the
U.S. Code, which specified that this crime is a felony punishable under
any of three specified federal statutes.  Because the crime in Lopez was96

punishable as a felony only under a state statute, it did not fit the INA
definition.  The Court found that Congress explicitly referenced a federal97

definition to avoid non-uniformity that would result from applying state
law.  The Court concluded that only those felonies that are described in98

the federal definition referenced by the aggravated felony category could
trigger deportation under the aggravated felony provision.99

The text of another aggravated felony category that the Court dealt with
in Gonzales v. Duenas-Alvarez  offered less assistance, however. In100

Duenas-Alvarez the Court considered whether the theft offense category
of the aggravated felony definition also applied to aiding and abetting a
theft.  The Court concluded that the theft offense category would include101

aiding and abetting a theft as defined under the state statute at issue.  The102

Court first used the categorical approach set forth in Taylor v. United
States,  which uses “the generic sense in which the term is now used in103

the criminal codes of most States,”  to determine the scope of the theft104

offense category.  Upon establishing a generic definition of theft, the105

Court found that the state statute under which the petitioner was charged
fit this generic definition.  The Court then found that both the state106

statute and the generic definition of theft would permit a conviction of one
who aided or abetted a theft.  The Court concluded that because the107

categorical approach equated aiding and abetting with the principal
offense, both levels of criminal participation should prompt the same
consequences under the aggravated felony provision.108

As illustrated in these cases, the Court seems to consider national
uniformity a significant guiding factor in the development of immigration



1084 FLORIDA LAW REVIEW [Vol. 59

109. The Lopez Court specifically discussed concerns that allowing a state-defined felony to
trigger the provision would raise anomalies and breed non-uniformity. Lopez v. Gonzalez, 127 S.
Ct. 625, 633 (2006). Additionally, in oral arguments, Justice Ginsberg expressed unease about an
alien’s return to the United States hinging on the law of the state in which the alien was charged.
Linda Greenhouse, Justices Ponder Conditions for Automatic Deportation, N.Y. TIMES, Oct. 6,
2006, at A22. Furthermore, in reasoning that an aiding and abetting offense is equivalent to the
principal offense under the INA, the Court in Duenas-Alvarez noted that all fifty states treat aiding
and abetting offenses in this same manner. Duenas-Alvarez, 127 S. Ct. at 820. 

110. Lopez, 127 S. Ct. at 633.
111. See Duenas-Alvarez, 127 S. Ct. at 820. 
112. Compare Drakes v. Zimski, 240 F.3d 246, 249–50 (3d Cir. 2001) (finding that reliance

on congressional intent to give the statute a broad reach should determine how a forgery offense
should be defined, rather than reliance on the traditional, common-law definition), with Morales-
Alegria v. Gonzales, 449 F.3d 1051, 1057 (9th Cir. 2006) (finding that the common-law roots of
the forgery offense warrant application of the categorical approach, which points to common-law
definitions, to determine the definition of a forgery offense).

113. See Taylor v. United States, 495 U.S. 575, 598 (1990).
114. Compare Drakes, 240 F.3d at 249 (finding by Third Circuit that there was no state

consensus for the elements of forgery), with Morales-Alegria, 449 F.3d at 1055 (finding by Ninth
Circuit that there was a state consensus for the elements of forgery). 

115. Drakes, 240 F.3d at 249.
116. Id. at 248.

law.  When federal law speaks, the Court will listen and override a state109

statutory definition with the federal counterpart.  Yet where no federal110

definition exists, the Court resorts to the definition most likely to produce
uniformity—the definition most closely in line with that of a majority of
the states.  However, by still relying on a collection of state-based111

definitions, this latter approach does not necessarily lead to uniformity.
Further, despite an overarching concern for a nationally uniform
immigration policy, other vague terms that continue to breed inconsistency
among the different circuits still litter the statute. 

C.  Confusion Still Reigns

Although the Supreme Court has applied the categorical approach to
determine the scope of aggravated felony categories that do not reference
a federal definition, the lower courts have still struggled with when to use
the categorical approach.  With the categorical approach depending on112

agreement among the majority of the states as to the generic elements of
a crime,  the circuits often disagree on whether this consensus has been113

reached.  The circuits have further compounded this inconsistency by114

employing various interpretations in lieu of the categorical approach.
Such was the case in Drakes v. Zimski when the Third Circuit declined

to use the categorical approach.  In Drakes the court addressed the issue115

whether a forgery conviction under a state statute that does not require an
intent to defraud constituted an aggravated felony under the INA.  The116
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117. Id.
118. Id.
119. Id. at 249.
120. Id. The Third Circuit in Drakes did not specifically call this the “categorical approach,”

but it did cite Taylor v. United States, 495 U.S. 575 (1990), which deals with the categorical
approach. Drakes, 240 F.3d at 249. The court also noted that congressional intent, not individual
states, should define the terms used in federal statutes and found that Congress usually intends to
give words their generic, common-law meaning. Id. State statutory definitions may apply when the
traditional definition is not the same as the modern meaning. Id.

121. Id.
122. Id. The petitioner was charged under a Delaware statute that requires intent to “defraud,

deceive or injure.” DEL. CODE ANN. tit. 11, § 861(a) (2007).
123. 8 U.S.C.A. § 1101(a)(43)(R) (West 2007).
124. Drakes, 240 F.3d at 249–50.
125. Id.
126. 449 F.3d 1051, 1054 (9th Cir. 2006).
127. Id. at 1053–54.
128. Id. at 1054.

court conceded that application of the aggravated felony provision, as part
of a federal statute, should not depend on state-law definitions.  Thus, the117

court observed that the petitioner would be subject to deportation only if
his forgery conviction also met the definition of forgery that Congress
intended when it used the term in the INA aggravated felony provision.118

In determining what Congress intended “forgery” to mean, the court
noted that Congress never defined the term.  In such instances, courts119

typically look to the common-law definition.  In lieu of a single120

common-law meaning, however, the court reasoned that it should define
the term to best serve the overall purpose of the statute.  The Drakes121

court then noted that although several states followed the common-law
definition, which requires an intent to defraud, several others, including
the state in which the petitioner was charged, do not require intent to
defraud as the sole requisite intent.  With this conflict in mind, the court122

found that Congress’s use of the term “relating to”  indicated an intent123

to broadly define the term “forgery.”  The court concluded that the124

petitioner’s conviction constituted a forgery under the aggravated felony
provision because Congress intended that “forgery” take on the broader
minority definition.125

In contrast, the Ninth Circuit relied on common-law definitions to
interpret the same category in Morales-Alegria v. Gonzales.  The court126

in Morales-Alegria considered whether the forgery category of the
aggravated felony definition required knowledge of the fraudulent nature
of the document used in the offense.  The court stated that in construing127

the categories of the aggravated felony provision, it should apply the
categorical approach, but when that approach does not apply, the court
should use a plain meaning construction.  128
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129. Id.
130. Id.
131. Id. at 1055. The court also looked to the Model Penal Code definition of forgery for

support. Id. at 1055–56.
132. Id. at 1057.
133. Id. at 1058. Compare this finding with that in Drakes, in which the Third Circuit found

that use of “relating to” in the aggravated felony category indicated congressional intent to have
the terms construed broadly. See Drakes v. Zimski, 240 F.3d 246, 249–50 (3d Cir. 2001).

134. See H.R. REP. NO. 104-22, at 7–8 (1995).
135. Cf. infra note 139 (listing circuit cases that acknowledge the importance of furthering a

national uniform immigration law).

The court reasoned that it could use the categorical approach because
forgery developed from common law.  The court looked at the common-129

law roots of the offense to determine the generic elements of the crime.130

Finding that the common-law definition of the crime required knowledge
of the forgery,  the court then analyzed the state statute under which the131

alien was charged.  Because the state statute also required knowledge132

that the document was forged, the court in Morales-Alegria concluded that
conviction under the state statute triggered the aggravated felony provision
and did not require further analysis.  133

Drakes and Morales-Alegria demonstrate the limitations to the solution
that the Supreme Court provided in Duenas-Alvarez. With no cross-
reference to a federal code and differing viewpoints on whether the states
have established a generic definition, the Third and Ninth Circuits
diverged in their methods of interpretation and reached opposite
conclusions about the necessary elements of the same aggravated felony
category. Additionally, neither court’s opinion seriously considered
congressional intent to have the provision apply only to a certain
heightened level of crimes,  nor did either court contemplate whether the134

rulings served the overarching objective of having a national uniform
immigration law.  Their silence on these issues only highlights the135

courts’ confusion in interpreting the aggravated felony provision.

IV.  WHAT SHOULD BE AN AGGRAVATED FELONY?

Under Taylor’s categorial approach, the courts have had limited
success in serving the interests that traditionally guide interpretation of
federal legislation. Little uniformity has resulted, while congressional
intent has been only selectively followed. This Part explains the relevance
of these general guidelines as applied to the aggravated felony provision.
This Part also questions how well the current interpretations serve the
specific purpose behind the provision to target serious criminals.
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136. Compare United States v. Trinidad-Aquino, 259 F.3d 1140, 1144 (9th Cir. 2001) (finding,
because a “crime of violence” was not based on a common-law offense, that the categorical
approach could not be used), with United States v. Gracia-Cantu, 302 F.3d 308, 312 (5th Cir. 2002)
(citing United States v. Chapa-Garza, 243 F.3d 921, 924 (5th Cir. 2001)) (finding that the statutory
phrase “by its nature” used in the “crime of violence” definition requires the court to look at the
inherent elements of the offense under the categorical approach).

137. See Taylor v. United States, 495 U.S. 575, 598 (1990).
138. See supra notes 112–14 and accompanying text.
139. Ironically, while they have failed to agree on a uniform approach, virtually all the circuits

share the goal of furthering uniformity in immigration law. See Berhe v. Gonzales, 464 F.3d 74,
81 (1st Cir. 2006); Bustamante-Barrera v. Gonzales, 447 F.3d 388, 399 (5th Cir. 2006); Gonzales-
Gomez v. Achim, 441 F.3d 532, 535 (7th Cir. 2006); Cazarez-Gutierrez v. Ashcroft, 382 F.3d 905,
914 (9th Cir. 2004); Gerbier v. Holmes, 280 F.3d 297, 310–11 (3d Cir. 2002); United States v.
Vasquez-Flores, 265 F.3d 1122, 1124 (10th Cir. 2001); Aguirre v. INS, 79 F.3d 315, 317 (2d Cir.
1996); Jaramillo v. INS, 1 F.3d 1149, 1155 (11th Cir. 1993); Yanez-Popp v. INS, 998 F.2d 231,
235–36 (4th Cir. 1993).

Although not its primary objective, in recent cases the Sixth Circuit did choose interpretations
that would encourage national uniformity. See Liao v. Rabbett, 398 F.3d 389, 395 (6th Cir. 2005)
(reasoning that determining what is an aggravated felony by looking at the possible term of
imprisonment offers more uniformity than looking at the state’s felony–misdemeanor designations);
United States v. Palacios-Suarez, 418 F.3d 692, 700 (6th Cir. 2005) (interpreting the drug
trafficking aggravated felony category in light of congressional intent to apply the category only
to federal felonies and not to state felonies that are federal misdemeanors). Notably, however, both
of these cases came before the most recent Supreme Court rulings on the aggravated felony
provision, and neither case addresses the use of the categorical approach. Meanwhile, since the
Supreme Court addressed the issue in 2006, the Eighth Circuit has interpreted at least one
aggravated felony category to apply only to crimes classified as felonies under federal law,
regardless of state classifications. Tostado v. Carlson, 481 F.3d 1012, 1015 (8th Cir. 2007).

140. This Note does not address whether there is an implied constitutional requirement for
uniformity in all aspects of immigration law. For further analysis of this theory, see generally Iris

A.  Obtaining Uniformity in Immigration Law

Drakes and Morales-Alegria expose the underlying problem with
relying on Taylor’s categorical approach to achieve uniformity: deciding
when the approach even can be used.  Although the categorical approach136

applies a common definition for all the circuits to use, a common
definition agreed upon by “most States” must be established first.  The137

circuits must also agree on the specific majority agreement that the states
have reached for this generic definition to have a uniform effect. Because
the uniformity sought under Taylor analysis depends on the alignment of
all these factors, little uniformity actually results.

The courts have compounded this inconsistency by choosing various
alternate methods of statutory construction when the categorical approach
does not apply.  This variation defeats the primary purpose in using the138

categorical approach: promoting uniformity in immigration law.139

Concededly, nothing in the Constitution expressly requires uniformity
in immigration law.  Yet one of the constitutional bases for the federal140
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Bennett, Note, The Unconstitutionality of Nonuniform Immigration Consequences of “Aggravated
Felony” Convictions, 74 N.Y.U. L. REV. 1696 (1999) (discussing how immigration case law has
extended the uniformity requirement found in the Naturalization Clause to other aspects of
immigration law and thus should be extended to the aggravated felony provision).

141. U.S. CONST. art. I, § 8, cl. 4. 
142. See Bustamante-Barrera, 447 F.3d at 399; see also Zadvydas v. Davis, 533 U.S. 678, 700

(2001).
143. See, e.g., Ferreira v. Ashcroft, 382 F.3d 1045, 1050 (9th Cir. 2004).
144. Drakes v. Zimski, 240 F.3d 246, 248 (3d Cir. 2001) (citing Dickerson v. New Banner,

460 U.S. 103, 119–20 (1983)). 
145. Id. 
146. Id. at 249.
147. 458 F.3d 213 (3d Cir. 2006).
148. Id. at 214–15.
149. Id. at 218, 221–22.

government’s power to regulate immigration (actually the only express
mention of immigration in the Constitution) requires uniformity in at least
the related area of naturalization.  Indeed, courts have frequently141

referenced the Naturalization Clause and its uniformity requirement to
justify decisions that would further national uniformity in immigration
law.  142

Even when the courts have not mentioned the Naturalization Clause,
however, they have still stated that they employ the categorical approach
because they consider that uniform immigration law is of “paramount”
importance by virtue of immigration being an exclusively federal
responsibility.  In a similar vein, courts have also reasoned that143

uniformity is an ultimate goal in immigration law because a canon of
statutory construction dictates it.  As the Third Circuit noted in Drakes,144

unless Congress expressly intends otherwise, federal statutes should not
depend on state law because federal legislation reaches nationwide.  145

   B.  Congressional Intent in Enacting the Aggravated
Felony Provision

The court in Drakes based its holding largely on the rule that the text
of federal legislation should take on the meaning Congress intended.146

The Third Circuit fleshed out the implication of this rule in Bobb v.
Attorney General of the United States.  In Bobb, the court again147

considered the elements that constituted a forgery offense under the
aggravated felony provision.  Relying on its previous ruling in Drakes,148

the court expanded its analysis of Congress’s intent in creating the
aggravated felony provision.  Looking beyond Congress’s use of149

“related to,” the court noted that Congress added the forgery category as
part of an amendment that expanded the entire reach of the aggravated
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150. Id. at 221. Just as in Drakes, the Third Circuit noted that Congress’s deliberate use of the
term “related to” in the forgery category of the aggravated felony provision evidenced an intent to
have the category defined expansively. Id. at 222.

151. Id. at 221.
152. Id.
153. Id.
154. Id.
155. H.R. REP. NO. 104-22, at 7–8 (1995).
156. U.S. SENTENCING GUIDELINES MANUAL § 1B1.1(b) (2006). 
157. H.R. REP. NO. 104-22, at 7–8.
158. U.S. SENTENCING GUIDELINES MANUAL § 1B1.1. For example, a theft offense involving

a loss of more than $30,000 carries a base offense level of twelve. Id. §§ 2B1.1(a)(2), (b)(1)(D).
159. H.R. REP. NO. 104-22, at 7–8.
160. U.S. SENTENCING GUIDELINES MANUAL § 5A.
161. H.R. REP. NO. 104-22, at 8.

felony provision.  In light of this legislative history, the court found that150

this intent to expand the aggravated felony provision should determine the
scope of the provision’s forgery category.  Finding that Congress151

specifically sought to increase the government’s ability to bring
enforcement proceedings against criminal aliens by expanding the number
of deportable offenses, the court concluded that forgery should be defined
broadly.  152

But Congress did not merely intend to expand the scope of the
aggravated felony grounds for deportation.  As the court noted in Bobb,153

Congress expressly sought to apply the provision to a specific level of
crimes.  The House Report accompanying the proposal to amend the154

aggravated felony provision indicated that Congress intended to have only
a minimum serious level of offenses render aliens deportable.155

The House Judiciary Committee, which prepared the report, measured
the severity of crimes based on what the U.S. Sentencing Guidelines refer
to as the “base offense level”  of a crime.  The base offense level is a156 157

number assigned to a range of months of a sentence. A higher base offense
level indicates a longer sentence. The severity of the crime and the
criminal history of the offender in part dictate the length of a sentence.158

The Committee’s report shows that Congress sought to have the
aggravated felony provision apply to crimes carrying a base offense level
of at least twelve according to the Sentencing Guidelines.  According to159

the sentencing table of the Guidelines, a base offense level of twelve
requires a sentence between ten and sixteen months for offenders having
no criminal history, increasing to thirty to thirty-seven months for
offenders having an extensive criminal record.160

The Judiciary Committee noted in this same report that aliens rendered
deportable under the aggravated felony provision could not apply for
deportation waivers.  In particular, the Committee expressed concern that161
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162. Id.
163. Id.
164. Bobb v. Attorney Gen. of the U.S., 458 F.3d 213, 221 (3d Cir. 2006).
165. Id.
166. 8 U.S.C.A. § 1101(a)(43)(A) (West 2007).
167. Id. § 1101(a)(43)(H).
168. First-degree murder carries a base offense level of forty-three. U.S. SENTENCING

GUIDELINES MANUAL § 2A1.1(a) (2006). Demand or receipt of ransom has a base offense level of
twenty-three. Id. § 2A4.2(a). 

169. Id. §§ 2B1.1(a)–(b). Theft, fraud, and offenses involving counterfeit instruments have,
at most, a base offense level of seven for losses up to $5,000 and, at most, eleven for losses of more
than $10,000; it is not until the loss exceeds $30,000 that the base offense level increases past
twelve. Id. §§ 2B1.1(a), (b)(1)(A)–(D).

170. H.R. REP. NO. 104-22, at 7–8 (1996).
171. See Coonan, supra note 64, at 590–92 (describing the stories of several aliens ordered

deported under the aggravated felony provision, including one alien whose conviction was based
on a high school fight and another alien whose conviction was based on a forged check for $19.83).

172. Bobb v. Attorney Gen. of the U.S., 458 F.3d 213, 215 (3d Cir. 2006). The INS did not
actually order the petitioner in Bobb to be deported under the aggravated felony forgery category.
Id. Despite the Bobb court’s extensive analysis of that category, the petitioner could not be deported
under the forgery category because it requires a term of imprisonment of at least one year. See
8 U.S.C.A. § 1101(a)(43)(R). The petitioner was instead ordered deported for a fraud offense for
which the loss amount exceeded $10,000. Bobb, 458 F.3d at 215 (concluding that deportation was
proper under § 1101(a)(43)(M)(i)). The forgery category entered the analysis because the petitioner
argued that he could be charged only under the forgery category. Id. at 218. The petitioner based

waivers to prevent extreme hardship were unavailable to aliens convicted
of an aggravated felony.  In expressing this concern, the Committee162

implicitly emphasized the importance of setting the lower limit based on
the Sentencing Guidelines. The Committee stressed that only those crimes
that “clearly demonstrate a disregard” for the law and especially those that
result in physical harm to others would warrant the grave consequences
that attach to the aggravated felony provision.163

This lower limit seems to have fallen by the wayside, however. Despite
quoting language from the report that expressly mentioned this intent to
impose a lower limit,  the Bobb court ignored the limit and instead164

reiterated Congress’s intent to enable the government to deport aliens more
efficiently.  While some aggravated felony categories, such as murder165 166

and ransom,  clearly land above the lower limit,  others, such as fraud167 168

and theft, include crimes that fall below this limit.  Although the169

Committee’s report hedged its commitment to this intended limit, the
variety of offenses that the aggravated felony provision now encompasses
exceeds the “certain limited exceptions”  to the lower limit that the170

Committee intended.171

For example, the petitioner in Bobb was convicted of a forgery that
resulted in a loss not exceeding $30,000 and sentenced to a term of
imprisonment of four months.  While the Sentencing Guidelines are only172
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this argument on the canon of statutory construction that provides that when two provisions cover
the same matter, the more specific provision will control over the general. Id. Echoing its analysis
of the reach of the forgery category, the court in Bobb rejected this argument, stating that this rule
of statutory construction applied only when Congress expressly intended it to apply. Id. at 223. 

173. The minimum sentence for a base offense level of twelve is ten months. U.S. SENTENCING

GUIDELINES MANUAL § 5A (2006).
174. Take, for example, Joao Herbert, who was brought to the United States at the age of

eight, after an Ohio couple adopted him from a Brazilian orphanage in 1986. WELCH, supra note
53, at 74. In 1996, Herbert was charged and convicted of selling fewer than eight ounces of
marijuana. Id. In 2000, the INS deported the then-twenty-two-year-old Herbert to Brazil. Id.; see
also 146 CONG. REC. 111, H7777 (2000) (statement of Rep. Delahunt) (describing John Gaul,
deported at age twenty-five to Thailand under the aggravated felony provision, who had been living
in the United States since being adopted at the age of four and who spoke no Thai and had no Thai
relatives); Deborah Sontag, In a Homeland Far From Home, N.Y. TIMES MAG., Nov. 16, 2003, at
48 (describing Cambodian refugees who moved to the United States as children but now, as adults,
face deportation because of a repatriation agreement).

175. Yong Wong Park v. United States, 472 F.3d 66, 68, 72 (3d Cir. 2006). 
176. See Rachel E. Rosenbloom, U.S. Must Rethink Deportation Laws, ALBANY TIMES UNION,

Mar. 29, 2007, at A13 (describing a former child refugee who was deported back to Cambodia for
urinating in public). 

177. See United States v. Pacheco, 225 F.3d 148, 150–51, 153 (2d Cir. 2000) (finding that an
alien’s theft of cigarettes constituted a “theft offense” under the aggravated felony provision and
upholding the deportation order); see also WELCH, supra note 53, at 72–73 (describing an alien
rendered deportable under the aggravated felony provision for a conviction for shoplifting clothing
worth $14.99).

178. For more examples of aliens deported for relatively minor crimes, see Coonan, supra note
64, at 590–92 and Nancy Morawetz, Understanding the Impact of the 1996 Deportation Laws and
the Limited Scope of Proposed Reforms, 113 HARV. L. REV. 1936, 1940–43 (2000). 

179. Judith Davidoff, Detained Madison Man to Learn Fate Soon, CAPITAL TIMES, Mar. 17,

advisory, the four-month term of imprisonment in Bobb still indicates that
the sentencing judge did not consider Bobb’s offense to be anywhere near
an offense with a base offense level of twelve.  As the next section173

illustrates, the offense dealt with in Bobb can hardly be considered a rare
exception to the typical targets of the aggravated felony provision.

C.  The Victims of Flawed Drafting

Despite serving Congress’s intent to expand the reach of the aggravated
felony provision, the broad language in the provision has led to unfairness
and inefficiency. Aliens who have lived more of their lives in the United
States than outside of it have fallen prey to this provision.  Aliens174

convicted of crimes such as selling imitation designer clothing,  public175

urination,  and petty theft  now face, in addition to the expected fines176 177

or probation, a lifelong bar from reentering the country that many of them
have for years called home.  178

Tomas Contreras’s story illustrates the evident disparity between the
intended and actual targets of the aggravated felony provision.179
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2007, at A1. 
180. Id. Contreras did not apply for U.S. citizenship because he owned property in Mexico,

and until recently Mexican law barred non-citizens from owning property in the country. Id.
181. Id. Contreras was not driving, but the driver fled upon getting stopped. Id.
182. Id. According to the police report, cocaine residue worth about $25 was found under the

car seat. Id. 
183. Id.
184. Id.
185. Judith Davidoff, Detained Man Can Finally Come Home, CAPITAL TIMES, Mar. 31, 2007,

at B1.
186. TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE (TRAC) IMMIGRATION, HOW OFTEN

IS THE AGGRAVATED FELONY STATUTE USED?, http://trac.syr.edu/immigration/reports/158/ (last
visited Oct. 15, 2007). These statistics are based on records dating back to 1997. Id. 

187. Id.
188. See S. REP. No. 104-48, at 6 (1995) (describing criminal aliens as a “growing drain” on

law enforcement resources); 133 CONG. REC. H8961-01 (daily ed. Oct. 27, 1987) (statement of Sen.
Smith) (citing a need for congressional action to curb recidivist acts of criminal aliens).

189. 141 CONG. REC. E330-01, E330 (1995) (statement of Rep. Smith) (suggesting that
criminal aliens are responsible for an escalating crime rate, which prompts the need to expand the
aggravated felony provision). 

190. RUBÉN G. RUMBAUT & WALTER A. EWING, THE MYTH OF IMMIGRANT CRIMINALITY AND

THE PARADOX OF ASSIMILATION: INCARCERATION RATES AMONG NATIVE AND FOREIGN-BORN MEN

1–2 (2007), available at http://www.ailf.org/ipc/special_report/sr_022107.pdf. It should be noted
that the study uses the term “immigrants” to refer to illegal aliens, legal aliens, and foreign-born
U.S. citizens. Id. at 3.

Contreras, a Madison, Wisconsin businessman, has lived in the United
States for more than forty years.  In 1989, police officers pulled over a180

car in which Contreras was a passenger.  Officers found traces of cocaine181

in the car  and charged Contreras with drug possession.  Due to money182 183

and time restraints, Contreras chose to plead guilty rather than to fight the
charge.  The conviction rendered the legal permanent resident deportable184

as an “aggravated felon” and landed him in detention, where he remained
for nearly three months before an immigration judge finally ordered his
release.  185

Statistically, the majority of aliens who have received deportation
orders under the aggravated felony provision have otherwise legally
resided in the United States for an average of fifteen years.  The majority186

of deportation orders based on this provision have been directed at aliens
who are likely not career criminals.  Indeed, it is questionable whether187

the concerns for stricter criminal enforcement that initially spurred the
expansion of the aggravated felony provision  are even being served.188

Contrary to suggestions that aliens are the ones driving up the crime
rate,  a recent study indicates that aliens have lower crime and189

incarceration rates than native-born U.S. citizens.  Despite a rising190

immigration rate, crime rates have decreased, particularly in cities with
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191. Id. at 4.
192. United States v. Graham, 169 F.3d 787, 788 (3d Cir. 1999). 
193. United States v. Pacheco, 225 F.3d 148, 153 (2d Cir. 2000).
194. United States v. Saenz-Mendoza, 287 F.3d 1011, 1014 (10th Cir. 2002).
195. Id. at 1014–15 (quoting Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 576 (1982)).

large immigration populations.  191

Even some courts have expressed frustration over the “carelessly
drafted”  provision and its resulting inequities. In ruling that a192

misdemeanor conviction would qualify as an aggravated felony under the
INA, one court expressed unease that the aggravated felony provision
classified misdemeanors as felonies.  Another court noted its misgivings193

with the aggravated felony provision  and went so far as to suggest that194

Congress amend the statute because the “remedy for any dissatisfaction
with the results in particular cases lies with Congress and not with this
Court.”195

V.  SUGGESTIONS FOR REFORM: A RETURN TO PLAIN MEANINGS

The Supreme Court’s ruling in Duenas-Alvarez sanctioning the use of
the categorical approach has provided only a limited solution to the
problems of the aggravated felony provision. After all, prior to Duenas-
Alvarez, several circuits had employed the categorical approach. The
source of the continued confusion lies not in the interpretation but in the
text itself. Accordingly, it is the text, and not the approach, that requires
a makeover.

Removing vague language and narrowly tailoring the provision to list
offenses that expressly correlate to the minimum level of severity that
Congress intended would better serve the interests of both the enforcers
and the targets of the provision. Offenses in the provision that do not have
a corresponding definition in the federal criminal code should include
descriptions that list the necessary elements of each offense. These
elements could be determined by looking to common law and to the Model
Penal Code. By listing the elements needed in the statute itself, the goal of
uniformity will be furthered. 

The form of the descriptions currently found in the aggravated felony
provision—with some prefaced with a “relating to” and others set off with
parentheses—only further confuses the courts. Inconsistent terms and
sentence constructions also lead to inconsistent interpretations among the
circuits. Deletion of terms such as “relating to” will ease lower courts’
analysis while furthering the aim of uniformity and will preempt the need
for more guidance from the Supreme Court. 

Instead of the current hodgepodge of language and tortured grammar,
simpler and consistently used sentence structures should be employed for
every aggravated felony category. Simplifying the construction and
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196. Petitions for review of deportation orders in federal courts have steadily increased since
2003. LEGOMSKY, supra note 11, at 721. That year, the U.S. Attorney General enacted reforms
intended to expedite the review process for deportation orders within the Board of Immigration
Appeals (BIA). Id. at 718–19, 721. 

content of the aggravated felony provision would benefit everyone
involved in a deportation proceeding. The provision would be more easily
understood, easing the burden on counsel for aliens in criminal
proceedings. The provision would no longer lend itself to broad
interpretation and would no longer reach minor offenders.
Correspondingly, these revisions would better fortify the provision against
statutory challenges to interpretation, easing the burden on courts.196

Although the current descriptions may serve the purpose of giving the
government more flexibility to apply the provision to more criminal aliens,
they ignore the lower limit Congress also intended to place on the
provision. In the zeal to deport aliens who have clearly shown disregard
for this nation’s laws, the concerns prompting the lower limit have been
forgotten. Congress did not set this lower limit arbitrarily. Rather,
Congress set the limit in light of the fact that hardship exceptions do not
apply to deportation orders under the aggravated felony provision.

Concededly, these proposed revisions would inevitably limit the reach
of the aggravated felony provision. This directly contravenes Congress’s
intent to empower the government to target more criminal aliens.
Nonetheless, these revisions would ensure uniform application of the
aggravated felony provision. 

These proposals would also reinvigorate Congress’s counterbalancing
intent to have the provision snare only the most serious criminals. True,
this would be done at the expense of inhibiting the government’s
expansive ability to bring deportation orders against more criminal aliens.
But in light of the regulatory aims of the provision, this offers a well-
balanced, although not perfect, solution. Further, because of humanitarian
concerns that spurred Congress’s attempt to set a lower threshold to the
provision’s applicability, this proposal is a much more equitable approach
than the one courts must currently take.

VI.  CONCLUSION

The structure and text of the aggravated felony provision of the INA
reflect the haste and shortsightedness with which it was drafted. Whatever
efficiency goals Congress intended to achieve in broadening the
provision’s reach have been soundly defeated as courts have muddled
through the statute’s vague language. Although the courts have valiantly
attempted to make sense of the provision, it is up to Congress to remedy
the provision’s glaring faults. 
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197. See EXECUTIVE OFFICE FOR IMMIGRATION REVIEW, U.S. DEP’T OF JUSTICE, FY 2006
STATISTICAL YEAR BOOK B2 (2006), available at http://www.usdoj.gov/eoir/statspub/fy06syb.pdf.
Although the immigration courts completed more cases than they received in fiscal years 2004 and
2006, the backlogs from previous years still outnumber the surplus completions. Id. The BIA
meanwhile has consistently had a backlog. Id. at S2.

198. Among other recent counterproductive reforms, the Attorney General reduced the size
of the BIA from twenty-three members to eleven members. Compare 8 C.F.R. § 3.1(a)(1) (2002)
(providing for a BIA of one Chairman, two Vice-Chairmen, and twenty other members), with
8 C.F.R. § 3.1(a)(1) (2003) (providing for the BIA to be reduced to eleven members).

If ever there were a need for clear, easily understood laws, it would be
now, and it would be in the realm of immigration. Immigration law in
general and specific laws that elicit deportation orders most significantly
affect those least likely to understand the complexities of the U.S. judicial
system. In particular, deportation orders under the aggravated felony
provision wreak life-changing havoc and all but foreclose the possibility
of return to the United States. Under public pressure to show a hard line
on both serious criminals and illegal aliens, Congress has blurred the
distinction between the two, with legal aliens suffering the unfortunate
consequences. Until the courts are willing to concede that
deportation—especially deportation with almost no possibility of
return—has punitive effects, they must be more mindful of what will
trigger this damaging consequence. 

Humanitarian arguments notwithstanding, the broad language of the
aggravated felony provision benefits no one. In an already backlogged
system,  unclear language has only further burdened understaffed197 198

immigration courts. What Congress intended to be a valuable tool in
deporting serious criminals has instead, by exhausting resources on the
wrong targets, become an impediment to the cause.


